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CHAP. I. 
Touching the king's bench. 


AVING gone through the ſeveral kinds of capital offenſes, T 

ſhould now, according to my firſt propoſed method, proceed 
to the enumeratiny and confidering of offenſes that are not capital ; 
but I ſhall reſerve that for the third part of this tractate. 

1. Becauſe the ſubject thereof is very large, numerous and various, | 
and would exhauſt too much of that time I have or can ſpend from 
other employments. 

2. Becauſe the method, order and rules of proceeding in captital 
cauſes, is different from any other courſe of proceeding in other cri- 
minal cauſes, and hath an appropriate method of proceeding by 

law conſigned to it, and therefore they are fitteſt to be handled t- 
_ gether. | 

And in this buſineſs I ſhall proceed in things as they ariſe in the 
order of proceeding in capital cauſes: Fir/?, I ſhall take p" 
a very brief account of the courts and juriſdiftions wherein ( 1 
they are to be decided; and this I ſhall not do at large, but ſo far 
forth only as it relates to proceedings in capital cauſes : and when I 
have briefly paſſed over that, then, /econdly, I ſhall proceed with the 
whole tra&t of proceeding in criminal cauſes, from the firſt purſuix 
of the offender to his execution; as ,namely, arreſt, proceſs, out- 

 Vor.lL B lawry. 


"+ 
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jawry, arraignment, pleading, challenge, trial, clergy, ſanCtuary, 
judgment, reprieve, execution, &'c. i the very ſame order as a courſe 


_ of proceeding in capital cauſes lies. 


I. I begin with the juriſdiQtions, wherein cauſes of this nature are 
handled. 

And altho the court of parliament is the higheſt court in this king- 
dom, and a court wherein proceedings capital have been often heard 
and determined, yet 1 ſhall decline that buſineſs, 1. Becauſe the 
courſe of proceeding in parliament is in a different Sohod and or- 


der, than what is uſed in other ordinary courts. 2. Becauſe "the 


inſtances are many and various, and will take up a volume to give 
an account of them. 3. Becauſe I have elſewhere gathered up ſome 
obſervations of that kind already. 

'The higheſt ordinary court of Juſtice next to. the court of par- 
liament. is the court of King's bench; I ſhall not at large purſue 
the juriſdiction of this court, for it hath been done to my hands 


amply already ( ). 


But I ſhall only confider it with-relation to capital proceedings, 
namely, treaſons and felonies, and that very briefly ; and therein, 
1. Concerning the juriſdiction of the court in this particular. 2 Con- 
cerning the power of the judges of this court out of court, in reja- 
tion to matters of crime or miſdemeanor. 

The court of king's bench conſiſts of two kinds of juriſdictions, 
viz. the civil jurifdiction or the plea-fide, and the criminal juriſdiftion 
or the crown-fide. 

Till the time of Edward Il. the matters af both kinds were entered 

promiſcuoully in the rolls; but then the rolls were diſcrimina- : 
[3 ] ed, and thoſe of the crown-tlide, entitled ' Rex, tho both 
were filed 'up together in the ſame bundles. ER 

And thus it continued very long, but of later times the records 


of the pleas are bound up by themſelves, and the records of the 


pleas of the crown bound up by themſelves, and kept in the crown- 
office, under the immediate cuſtody of the coroner of the king's 


| bench, who is alſo the king's ey i that court, and clerk of 


the crown. 

In caſes criminal, the court of king's bench have a Jifferent 1 kind + 
of - proceeding touching offenſes ariſing in the ſame county where 
*they fit, and offenſes 1 in other counties, and removed before them by 


_ Cert; {5rart, 
(js) By lord Coke, 4 1rfiit, cap. 5, 
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In the county where the court fits, there is every term a grand in- 
queſt, who are to preſent all matters criminal ariſing within that 
county, and then the ſame court proceeds upon indictment ſo taken ; 
or if in the vacation-time there be any indictment of felony before 
the juſtices of the peace, oyer and terminer, or gaol-delivery there fit« 
ting, it may be removed by Certorar: into the king's bench, and 
they may proceed de de in diem, and there need not be fifteen days 
between the Teſte and return of the Yenire facias, becauſe the offenſe 
ariſeth in the ſame county. | 

But if an indictment of felony be removed out of another county 

than where the king” $ bench ſits, and the priſoner comes in either 
gratis, or by Habcas Corpus, or proceſs, there muſt be fifceen days be- 
tween the Te/te and the return of the Fenire facias. 9 Co. Rep, 118. 
4. lord Sanchar's caſe. 
At common. law, if a record of an indictment, or other thing come 
into the court before the filing thereof, the court may remand it ; for 
?till it be filed.it is no. record of the court ; but if it be ONCe fled, it 
15 not to be remanded. 

But if the iſſue be Joined, .the trapſerive may be ſent Ao to be 
tried by Nz/# pris ; but the original record remaing. in the king" $ 
dench. 5 Marte, B. Coron. 231. 

But by the ſtatute of 6 H.8. cap. 6. in cafes of indictments *Y 
murder, or other felony removed into that court, the court may re- 
mand the indiftments, and the bodies of the priſoners to. the juſtices 
of the peace, gaol-delivery, a and other juſtices, where the 
_ felony was committed, commanding them ro proceed there- l + 1 
UPpuN, as if the priſoner or indictment had never been removed. 

The court of king's bench is in the county where it ſits, a court 
in eyre and more, 27 Aſfiz. \. and alſo the ſovereign court of paol- 
delivery and oyer, and terminer. 9 Co. Rep. 118. a. lord Sanchar* 5 
caſe. | 

And therefore when. the court of king* IJ bench comes into any 
county, there can be no. ſeffion of the commiſſion of gaol-deliyery, 
or ojer and terminer, 01 peace during the term-time, while the court 
fits; it doth not determine the commiſſion, but ſuſpends . their ſeſſion 
during the term ; for, in the vacation- time, they may proceed again 
upon their former commiſſion, and fo it is not like a new commiſſion, 
which after publication ſuperſedes the former, de quo infra, lord Tow 
Far” s caſe, ub; fupra. - | 
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4 HISTORIA PLACITORUM CORONE, 

But if an indiftment be found before commiſſioners of oyer and 
terminer in the vacation-time in the county where the king's bench 
ſits, or in any other county in term or vacation, there may iſſue a 
ſpecial commiſſion to determine that indiftment, with a writ to the 
former commiſhoners to deliver it to the new commiſſioners ; - and 


| theſe ſpecial commiſſioners may fit in the term-time in the county 


where the king's bench fits ; but'then the king's bench muſt adjourn 
*during that ſeffion of this ſpecial commiſſion : ruled in Sir alter 
Rawleigh's caſe, M. 1 Fac. Co. P.C. cap. 2. p. 21. Dyer 286. b. 
'Plowd. Com. 390. earl of Leiceſter” s caſe, wherein 1 is the whole order 


of ſuch commiſſion. 4 Co. In/tit.' p. 73. 


The court of king's bench is the ſovereign court of oer and ter- 
miner, therefore tho ſome at limit proceedings in ſome criminal 
cauſes to the juſtices of oyer and terminer, yet the king's bench may 
proceed upon them ; but juſtices of peace cannot, as upon 5 Eliz. 
"_ 14. for forgery, 8 H. 6. cap. 12. ſtealing records, &c. 

If a perſon attaintedin the country be removed by Habeas Corpus, 
and the record removed alſo by Certiorari, this court may award EX 
ecution. AM. 5 Car. 1. B. R. Coxe's caſe (b). 


'2 ]  *This'court is alſo the ſovereign coroner of England, and 


therefore _ take «4 HE of death, Sc. by bill. 4 Co. Inft. 


Where judgment mw death-is given in the king IJ bench, the exe- 


"cution is to be made by the marſhal of the court ; for the priſoner 


is ſuppoſed to be in cuftodia mareſcalli ; and the entry 1s always, Et 
preceptum eft mareſcallo, &c. quid faciat executionem periculs incum- 
bente'; quod vide Co. Entries in title Indifment, per totum ; but there 
may be a mandate to the ſheriff of the county wherein execution is 


to be made, to be affiſting; and thus it was done in 'H.. 24 Car. 2. 


in the caſe of Brown, who had judgment of death in the king's bench 
for a felony committed in Middle/ex, and executed by the marſhal 
in Surrey, becauſe the priſon was there ; but he might have done it 
in Middleſex, for he is a miniſter of the king's bench in each county ; 
and ſo it mighr be, tho the felony had been done in any foreign 
Robeny removed by Certorari (c), 

_ By the ſtatute of 33 Z. 8. cap. 12. felonies, &c. within the king's 
poges are made triable before the lord ſteward, and A PRA order 


b Cre. IVY 176. | itn mentiond P rt I, i ab 
[ Thus it was done 1n Althoe's caſe 366 f2 4094+ 


of 
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of trial directed by that ſtatute, namely, by the king's ſervants.in his | 
chequer-roll; yet for a felony within the king's palace, if the king” s 
bench be ſitting in the ſame county, the proceeding may be in the 
king's bench; for the ſtatute of 33 H. 8. being in the affirmative 1s 
not excluſive of the king's bench for felonies that were before that, 
10 Co. Rep. 73. 6. But indeed where a felony is de novo created, 
and with it a new ſpecial form of proceeding, as by the ſtatute of 3 
H. 1. cap. 14. for conſpiring the death of the king, &c. it is not tri- 
able in the king's bench, nor in any other form than is limited by 
that aft. AZ. 20 Fac. B. R. Caſele's caſe (d). 

Now concerning the juſtices of the king's bench. 

They are in their perſons conſervators of the peace throughout 
England without any other commiſſion ; and any of them may iſſue 
out their warrants for apprehending of a malefaCtor, or for 
us OATS IGENTs [6] 

urety of the peace in any county of England, namely, to q 
apprehend and bring him before a juſtice of peace in the county 
where he is apprehended; and this warrant 1s dire&ted under their 
hand and ſeal to ſherifts, conſtables, and other officers. Each judge 
of that court hath a tipſtaff attending him, being a deputy to the 
marſhal for the execution of his office in that ſpecial ſervice ; and 
the chief juſtice, or any one of the other judges of that court, may 
by the cuſtom of that court, ore tenus, command the tipſtaff to ap- 
prehend any perſon for matters of miſdemeanors relating to the court, 
or other miſdemeanors, and bring him before him, and ſuch arreſt is 
juſtifiable without any other warrant, and without ſhewing the cauſe. 
T. 11 Car. B. R. 2 Ri. Abr. p. 558. Throgmorton and Allen.” 

The chief juſtice of the king's bench is not that Fuſticiarius Anglie 
which was antiently | in uſe ; for that Tuſticiarius Anglie had, in ef- 
fe, all the juriſdiction both civil and criminal, that is in the king's 
bench, chancery, common pleas, and exchequer, and might and did 
ſit in any of thoſe courts as the chief 7 Joh of them, | as appears by 
many evzdent inſtances. | 
But the chief juſtic” of the king's bench hath in the court jo king's 
bench, as one of the judges thereof, that part of the :enkiietion of 
the Jufliciarius Anglie, which concerns cruninal cauſes, and the in- 
ſpection and reformation of the judgments of other courts. 

It is true he is frequently called chief juſtice of England, becauſe 
he preſides 1 in that court where the Fuſticraris Angie did moſt fre- 


(4d) Cro. Jac. 463. 6 
B 3 | quently 
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quently and naturally fit as the king's deputy in adminiſtration! of 
Juſtice ; but it 1s a miſconcluſion that therefore he 1s that Magnus 
Jufticiarius Anglie, which was in uſe before the time of Feenry [lE. 


He is created by writ, and always was; but the adn Anglize 
by patent. 


43 Blackſ, Com, ch. 4. p. 4r. 4 Blackſ, Com, ch. 19. P. 265, 2 Hawk, P, C. ch, 3. 


(71 CHAP. I. 


C oncerning the codes Before the lord high ſteward, and the ſteward of 


his majeſty's houthold. 
OUCHING the former of theſe, it is inſtituted for the trial of 


peers of the realm : more cannot be ſaid touching it, than is' 


already faid by my lord Coke, 4 Inft. cap. 4. Co. P. C. cap. 2. þ. 28. 


& /equentibus, and becauſe it doth not concern the uſual and common 


proceedings againſt common perſons, I ſhall diſmiſs it. 
| Touching the ſecond, namely, the proceeding before the lord ſtew- 


| ard of the honſhold, &c, for treaſons, and murder, and manſlaughter, 


and larciny done within the king's palace. 

This court is eſtabliſhed, and the method of proceeding therein 
punRtually delivered by the ſtatute of 33 H. 8. cap. 12. which will 
not need much explanation, only theſe things are- conſiderable 


' therein. FP | ; 
1. As to their power of hearing and determining treaſons in' that 


court, it ſeems to be wholly abrogated and repealed by the ſtatute of 


ISS, & 7. cap. 10. 


2. Whereas by that a&, clergy is taken away in caſes of man- 


| NJaughter, felomous ſtealing of goods in the king's houſe of the value 


of twelve-pence ; it ſeems to me clergy is reſtored in theſe caſes by 
the aft of 1 FE. 6. cap. 12. tho the party be convict according to the 
ſtatute of 33 FM. 8. 

3. Whereas breakiog of the king's houſe with intent to ſteal, 1s 
made felony by that flatute without benefit of clergy, hat breaking 


of the king's houſe is become no felony by the ſtatute of 1 F. 6. 
_ cap. 12. and 1 Mar. cap. 1. tho he be atraigned before the ſteward 


ot the Mar/halſea according to that aC&t. 
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4. The offenſe of 'felonious ſtealing; of the king's goods of the 
value of twelve-pence, or breaking the king's houſe to ſteal the goods, 
33 limited by that act to be tried before the ſteward of the Mar fhalſca, 
and others aſſociated to him by the ſtatute, but not before the lord 
ſteward, or treaſurer, or comptroller of the houſhold, as manflaughter 
or murder 1s directed to be tried or determined by that ſtatute, nor 


| by the king's ſervants. 


5.” It ſeems to me, that by the dire&tion of that a& the proceeding 
of the lord ſteward, or ſteward of the Mar/halſea, is to be by a ſeſſion 
within the king's houſe or palace where the felony is committed ; 
and that ſtatute limits the precin&t of the king's palace for that pur- 
poſe, viz. within any edifices, places, courts, gardens, orchards, privy= 
walks, tilt-yards, wood yards, tennis-plays, cock-fights, bowling alleys, 


near adjoining to any of the houſes aforeſaid, and being part of the ſame, 


or within 200 foot of the flandard of any outward gate, or gates of any 
of the houſes above rehearſed, commonly uſed for any paſſage out of, or 
from any of the nouſes above rehearſed. 

And therefore if it is conſiderable, whether as to this ontnole. VIZs 
for trial of felonies within the king's palace, the extent of the king's 
palace of /Yhitehall limited, or rather extended by the act of 28 H. 8. 
cap. 12. be not reſtrained ; for by that ſtatute that new palace of 
Fhitehall, the old palace of WYe/tminſter, St. James's park, and the 
ſtreet leading from Charing-Creoſs to the ſanEtuary-gate of Ie ſtminſter, 
and all the houſes and buildings on both ſides of the ſtreet from the 


Croſs to Weſtminſter-hall, and between the water of Thames on the 


eaſt and the park-wall on the weſt, and all the ſoil of the old palace 
are made parcel of the new palace. 

Upon this doubt I did adviſe, that the lord ſteward upon a late 
occaſion upon this aft ſhould not ſit in Weftminfter-hall, but in 
White-hall, according to the reſtriftion of the ſtatute of 33 H. 8. 
which was after the ſtatute of 28 FH. 8. and ſeems as to this purpoſe 
to feſtrain it ; but this advice was not followed, for he fat in /Ve/t- 
min/ter- hall, | | 

Atho this a& ereQs a new kind of juriſdiction, and that 
without any commiſhon, yet it being an act at in the affir- [9] 
mative, it doth not exclude the juriſdiction of the king's bench, nor 
of commiſſioners of oyer and terminer to hear and determine theſe of- 
tenſes, tho committed 1 in the king? s palace, eſpecially z/at commiion 

B 4 of 
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of oyer and terminer, which hath been uſually granted to determine 
felonies and treaſons within the verge, and particularly within the 
king's palaces ; and therefore, tho this a&t of 33 H. 8. cap. 12. hath 
been long ſince made, and is a commiſſion of itſelf to the lord ſteward, 
and in his abſence to the treaſurer and comptroller of the houſhold, yet 
till this year I never knew nor heard of any ſeſſion upon this ſtatute: 
but the whole buſineſs of this nature was. tranſaQted in the king's 
bench, or by that antient and ſpecial commiſſion of oyer and terminer 
for offenſes within the verge, which commonly alſo had in it a com- 
miſſion of gaol-delivery, and was uſually direCted to the lord ſteward, 


lord chancellor, treaſurer, juſtices, &c. whereof we may ſee the pre- 


cedent, 4 Co. Rep. Holcroft's caſe (a), the record whereof is at large, 
New Entries, fol. 54. (b) in an appeal, where it appears by the in- 
ditment, that the manſlaughter was committed infra hoſpitium domini 
regis de Hampton-Court, yet the inquiſition was found by the coroner, 
and the party tried before the commiſſioners of oyer and termzner and 
gaol-delivery for the verge, and not before the lord ſteward, by force 
of the aCt of 33 H. 8. and adjudged good. 

And there it is alſo reſolved 4 Cs. Rep. YYrot's caſe (c ) and Swift's 
caſe (4), that as the commiſhoners of gaol-delivery and oyer and ter- 
miner for the verge, have power to hear and determine felonies done 
in the king's palace, ſo the king's bench or general commiſſioners of 
oyer and zerminer or gaol-delivery, and juſtices of peace for the county, 
have power to hear and determine any fetony committed within the 
verge, ſo that they have all a concurrent Juriſdiction, namely, the 

[ 10] lord ſteward, commiſſioners of oyer and terminer and gaol-deli- | 
very for the verge, commiſſioners of oyer and terminer, gaol- 


delivery and peace for the county at large, tho the offenſe were com- | 


mitted in the king's palace. 


(e) 4 Co, 45: b. (b) This is Co. Entries. 53. bo (c) 4 Co. 46. bo (4d) Ibid. 


, 


4 Blackf, Com. ch, 19, Pp, 261. 276, 2 Hawk, P, C. 5. 7» 


CHAP. 
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CHAT; 


Touching ſpecial commiſſions of oyer and terminer, and their kinds 
and pony 


OMMISSIONS .of oyer and terminer are of two kinds, R_ 

or general for a whole county. 
Special commiſſions are of ſeveral kinds. 1. Coinmilions of over 
and terminer for the verge. 2. For crimes done upon the ſea by the 
ſtatute of 28 H. 8. cap. 15. 3. Commifſhons for particular places, 


that are not counties. 4. Commiſſions to hear and determine parti- 


cular fats. 5. Commiſſions to hear or enquire, and not determine. 
6. Commiſſions to determine, and not enquire. 

I. Touching commiſhons of oyer and terminer for the verge, v1z. 
within twelve miles of the king's court ſomewhat hath been before 
"y I ſhall add farther, 

. That by virtue of that commiſſion they have power to inquire 
_ determine felonies and murders done within. the king's houſe. 
2. And theſe they are to proceed upon, not according to the direQtion 
even to the lord ſteward, v:z. by the king's yeomen officers, tho 
there is a grand inqueſt of them alſo; but by the good men of the 
county, wherein the offenſe was committed, whether it be commit- 


ted in the palace, or elſewhere within the verge. 3. Tho the com- 


mifſion extend into ſeveral counties; namely, any that are within 
twelve miles of the tenet of the king's hall, yet they are to hold their | 
teſhons in any county within the verge, and a precept iſſues [11] 
to the knight marſhal to impanel a grand inqueſt out of every 

county within the verge, of the men of thoſe counties to appear where 
they it, and there to inquire and try the offenſes committed in that 


county. 4. "That they can only proceed upon indictments taken be- 


fore themſelves, and therefore cannot proceed upon a coroner's in- 


queſt; and to remedy that inconvenience, they have always, or at 


leaſt ſhould have in the ſame commiſion, a commiſſion of gaol-deli- 
very; and by virtue of that part of their commiſſion they may proceed 
upon the coroner's inqueſt; vide Co. Entries 24. in Holcroft's caſe. 
5. It ſeems to me, that if a ſpecial commiſſion for the verge iſſue, 
which poſſibly may extend to 7:ddle/ex, Surry, and Hertford, if a ge- 
ner al commiſſion of oyer and terminer in the county of MHiddle/ex iſſue 
after 
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_ after that, with notice to the commiſſioners for the verge, it deter- 


mines their commiſſion of oyer and termner as to Middleſex, but not 
as to the other counties; and'ſo for a general commiſſion of gaol-de- 
livery ; for this is not aided by the ftatute of 2 & 3 P. & M. cap. 
18. for _ preſerves only the commiſſions granted to cities and bo- 
roughs. 6. And 2 conver/o, if a general commiſſion of ojer and zer- 
miner, Or ph delivery for the county iſſue, and then afterwards a 
like commifhon iſſue for the verge, notice thereof, or. ſeſſion by the 
commifhon for the verge determines the general commiſſion as to ſo 
much of the 'county, as 1s within the precinct of the verge; ſee the 


whole procedure, Cote's Entries p. 54, 55. 


Tho commiſfons for the verge have often iſſued, I do not remem- 
ber any ſeſſion fance about 8 Car. 1. for the buſineſſes that fall within 
their cognizance, are as well and effetually diſpatched in the king's 
bench, or by general commifhon of gaol-delivery, and oyer and ter- 


»7ner 11 the ſeveral counties at large; quod vide 10 Co. Rep. 73. b. 
| the caſe of the /ar/halſea, 4 Co. Rep. YYrott and Yigg's caſe, and 
Helcroft's caſe there cited ; only indecd the coroner of the verge is a 


neceffary ofhcer ; de quo poſica. 


Bur the original power of the ſteward and marſhal touching felonies 


— within the verge, tho I know nothing that hath expreſly 
At taken it away, yet by di/uſer is in effect vanithed, and that 


juriſdition is wholy exerciſed by this ſpecial commiſſion of oyer and 


terminer, or in the king's bench, or general juſtices of oyer and termi- 
»er or gaol-delivery at large, who have juriſdiftion of ſuch felonies, 
tho committed within the verge ; vide Coke ſuper ftatut. Articuli Juper 
Cartas, cap. 3 & 10 Co. Rep. le cafe de Mayſhaljea. 

IT. The ſecond kind of ſpecial commiſſion of oyer and terminer, 15, 


| that which is founded upon the ſtatute of 28 ZH. 8. cap. 15. for of-. 


fenſes upon the ſea, or in great rivers below the bridges. 
| I ſhall not enter into a large deſcription of the admiral's juriſdic- 
tion, but only ſet down briefly fome obſervations in relation to capital 


_ offenſes, becauſe I have elſewhere more at large examined it. 


As to criminal cauſes, that are capital, as treaſons, felonies, &c. 
there is a threefold juriſdiQtion relative to the admiral and court of 
VOY: 

. Its primitive and original juriſdiction, and this was of A TDY 
Be”. or piracies done upon the high ſea, which was ſometimes 


hcld before the admiral, or his Lieutenant as ſuch without relation to 
any 
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atiy other commiſſion; and ſometimes by ſpecial commiffion under 
the great ſeal, even whether there was an admiral in being or not. 
The rule of their proceeding was ſecundum legem maritimam, their 
trial by proofs ;- and therefore, though they did proceed oftentimes: 
to ſentence of death, and executed it, yet in as much as the proceed- 
ing was according to the courſe of the civil and rmarine laws, and' 
not according to the common law, it worked no corruption of blood, 
'Tho their juriſdiction was of things done upon the high ſea, yet 
they might hold their ſeſfion in any place upon land. ; 
| Andaltho at this day it is commonly received, that the courts of 
the common law have no juriſdiction of felonies committed upon the: 
high ſea, yet moſt certainly-the king's bench had uſually Cognizance 
of felonies and treaſons done upon the narrow ſeas, tho out of the 
bodies of counties, and it was preſented and tried by men” of Nj 
the adjacent counties. T. 18 E. 2. Rot. 18. Rex. Glouc. [13] 
£& Somers'. M. 26 E. 3. Rot, 51. Norfolk, T. 3% E. 1. coram Regee 
Rot. 34. Norfolk. T. 8 E. 2. ibidem Rot. 111. M. 18 E. 92. Rot. 15. 
M. 19 E. 9. Rot. 11. Rex. T. 25 E. 3. Rot. 29. Linc. M. 91 E. 3. 
Rot. 29. Rex. (a). 8 E. 2. Coron. 399. 40 Afiz. 25. So that the 


Hale, as proofs of the antient juriſdiftion 
of the king's bench in offenſes done upon 
the ſeas, were as follow : EY 

\ Trin. 18 E. 2. Rot. 18 Rex. Several per- 
ſons of Briſtol had been indicted before the 
admiral of the king's flota,** per inquiſitio- 
« nem de mandato regis inde fattam, per 
*« {acramentum marinariorum, quod vi & 
« armis, & felonice deprzdati fucrunt na- 
« vem de Placentid in alto mari, inter Le 
«© Ras ſanfti Martini, & Odyerr', de bonis 
& & mercimoniis, &c.” The indiftment 
was returned into chancery, and a writ 
x\lued to the ſheriff of Glouceſter ſpire to at- 
tach the ſzid perſons, and bring them corans 

erp/o and the mayor of Briſtol & audits gre- 
rela, to do juſtice to the merchauts, 4 ſu- 
«© per recuperatione bonorum ſecundum 
* legem mercatoriam, & nihilominus ma- 
F: lefaCtores, preditos in priſons ſalvo cuſe 
« todir1 facere,”' till they ſhould be geli- 
vered by courſe of law. The ſheriff neg- 
letting to execute effeQually what was in- 
Joined him by the ſaid writ, a fecond writ 
was direfted to the mayor of Briftol, * Quod 
'« premiſſa omnia & fingula diligenter & 
«« cfhcaciter faceret, &c.” Afterwards 
proceſſus totius negotii pradifi was brought 
coram rege, by which it appears, that one 
Clement Tyrtle had bren impleaded before 


{ a ) The caſes refered to here by lord 


court 


the ſaid mayor, by the maſter of the ſhi » 
&c. ** Quod habuit ad partem ſuam de 
« bonis depredatis ad valentiam 25. in- 
6 juſt, &c.. Et hoc parati ſunt verificare 
«© per mercatores & marinarios ville pre- 
« dictz.” Turtle pleaded not guilty, and' 
was acquitted by a jury of merchants and 
mariners; the which jury ex officio again 
indifted the fame perſons, who had before 
been indifted & coram admirallo flotz, 
& quod navem pradiftam de bonis, &c. 
&« telonice depredarunt,” and thereupon a 
capias ſued to the ſheriff ro bring them co» 
ram Rege ubicungue, &c, to anſwer for the 
ſaid crime, &c. | 

Mitch. 26 E. 3. Rot. 51. in dorſo. corane 
Rege. Norfolk, Fohbn Selondere impleaded ſes 
veral pertons, de placito trenſgreſſionis per 


 billam, for entering his ſhip ſuper coſterum 


marts de North'lenn', beating and wound- 
ing him, and plundering the ſhip, quam in 
mari pradifta reliquerunt in deſperatam, per 
quod navis pradifta periit ommno; and re- 
cover'd 360 marks againſt them, for the dae 
mages ſuſtained thereby. | 

| Trin. 34 E. 1. Rt. 34. coram Rege. Nor 


Folk, Several merchants of Lincoln put on 


board a ſhip wool and other commodities 
for Brabant, to the value of 8gb/. xos. The 
ſhip in its paſſage was entered in a hoſtile 


manger un the port of Gerflct in Zealand, 
and 
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' 14 HISTORIA PLACITORUM CORONZ 
' court of king's bench had certainly a concurrent juriſdition 
with the admiralty, in caſes of felonies done upon the nar- 


and plundered by the ſubjeRs of the carl 
of Hainault : ſatisfattion had been de- 
manded of the earl for this depredation in 


'vain; and thereupon, at the ſuit of the ſaid 


merchants of Linco[n, a writ was direfted 


to the bailiffs of Lynn to ſeize omnia bona, 


Sc. of the merchants of Hainault, and keep 
them till the Linco/n merchants had received 
fatisfaftion, or till farther order ſhould be 
taken therein. To this writ the bailiffs re- 
turned, that the Hainau/t merchants had 
uulla bona infra ball;vam ſuam : upon this 
a Lincoln merchant came into chancery, and 
alledged, that ſeizure had been made of 
go to the value of 417. 17s. by the ſaid 

ailiffs, which they, had redelivered to the 


Hainault merchants without warrant, and 


thereupon a ſecond writ ifſued to the ſaid 


bailifts, ordering them to pay inailate the 
faid g1/. 17s. to the Lincoln merchants in 
ou of their loſs, or elſe to appear coram 

ege in oftabis Trin, ubicunquey & interim to 
ſeize omnia bona, &c. of the Hainault mer- 
chants, as before. It appears afterwards, 
Mich. 15 E. 2. Rot, 142. coram Rege, that 
the ſaid carl of Haingult in the phaioments 
anno E. 2 acknowledged himſelf per nun- 
£ios ſugs, to.be indebted to the Linco/n mer- 


_ chants in the ſum of 9547. on account of 


this depredation ; 707, of which was al- 
Jotted to Walter Ie Ken one of them, in fa- 
tisfation for his loſs; and at his ſuit a 
writ was direRed to the ſheriff, guod lewari 
Faceret 70 libras de bonis, &c. of the Hai- 
narult merchants, arreſted by conſent of the 
ſaid carl of Hainault at Yarmouth, and bring 
the money into chancery, ad ſatisfaciendum 
pradifio Waltero be Ken: by virtue of 
which ſeveral ſums of money were paid 
to him, in parte debiti pradifite. | 

Trin, 8 E, 2o IIl.s in dorſs. coram Rege. 
Kanc'. A mandate iſſues to the conſtable of 
Dover, and warden of the cinque-ports, to 
take into cuſtody ſeveral perions, for-en- 
tering a ſhip from Flanders vi & armis, 


Haden with cloth and other goods, belong- 


Ing to certain merchants of pres, * quos 
*« pannos abduxerunt, & mercatores liga- 
« yerunt, & impriſonaverunt, &c. ita 


66 __ habeat eos coram rege 2d reſpon- 
IT 


endum prefatts mercatoriþus ſuper pre- 
« miſlis, &c.” "ROS 
Mitch. 18 E. 2. Rote 25. in dorſo, coram 
Rege. Lincoln?, The mayor and commonalty 
of Grymeſby \mplead ſeveral perſons © pro 
&« carcandis *& diſcarcondis navibus apud. 


« FYillam de Cle, infra quatuor leucas ville 


« de Grymeſby,”” whereby the ſaid cor 
ration f an x} Worry and loſt the eufibrn 


gue to them o0aall goods and'merchandiſe, 


W +4 


< partiti fuerunt.” In conſequence of 


/46 et quod de Freſfton-bord porrexerunt ſu- 


6 Lelmrs eant inde quieti.” 


row 


& carcata, ſeu diſcarcata, infra quinque leus- . 
&« cas ville de Grymeſby, in auxilium firme 3 
& ſuz de rege,” and a precept iſſues to. "M8 
the ſheriff to attach, and bring them coram 8 
Rege, to anſwer for the ſaid offenſes, y.; 
Mich. 12 E, 2. Rot, 17. Rex. The king 
ſignifies by writ to thejuſtices of his bench, 
that precepts had iſſued to ſeveral ſheriffs 
to attach certain perſons, « quorum nomi« 
& na ſub pede figilli ſui eis miſit, qui du-- 
&« rante ſufferentia inter {ubditos regis Ar 
« oliz, & comitis Flandrie, quandam na- 
« yvem de Flandria diverſis bonis & mer- 
& cimoniis, ad valorem 2000 marcarum, 
& carcatam; infra aquam de. Tyne prope 
*« Tynemuth, vi armata ceperunt, & bona 
&« & mercimomia przdifa, &c, inter fe 


which proceſs it appears, Rot. 18. ibidem, 

that ſeveral perfons were brought coram. 
Rege by the ſheriff of Northumberland ; 

where they were impleaded by the king's 

attorney for having part of the ſaid goods, 

«© Et dicunt quod nihil ceperunt, &c. Et 
* de hoc ponunt ſe ſuper patiiam.”* Upon 

& which the king's attorney. joined iſſue 

with them, and the court bailed them de” 
die in diem, quouſque, &c. 

Trin. 25 E. 3. Rot. 22: Lincoln Rex, 
William Coupeman and Robert Fitz-William 
had been indifed, ©** coram vicecomite & 
© cuſtodtbus pacis in comitatu Line' Qu6d 
&« felonice deprzdaverunt Fobannem Gryme 
« de Kirkeby, in mari apud Frefton-hord ; 


6+ pra mare verſus partes boreales, & in alto _ 
*© mari deprzdaverunt, & demerſerunt - 
& oo batellas piſcatorum, & ſex homines 
& in prediQtis batellis exiſtentes, felonics 
* interfecerunt.”* The inditments were 
ſent into the king's bench, and thereupon 
the ſaid William and Robert were brought 
« coram Rege apud Ayleſbury, and reſpon- 
«© dendum, 6c,” But it appearing that 
both of them had been tried upon the faid 
inditments before the juſtices of gaol-de.. 
livery at Linco/n, and acquitted ; «+ Cons 
&« {ideratum eſt quod iidem Robertus & Wil. 


Mich. 27 E, 3. Rot. 29. Rex. London. 
Henry Pickard, coroner of London, delive- 
red with his own hand coram Rege, quoſ+ 
dam copnitiones coram ipſo faFas in the Tower 
of Lonton by ſeveral perfons, who con- 
feſſed that they had feloniouſly entered a 
ſhip near Fever ſham, thrown the men on 
board it into the ſea, plundered it, 2n& then 
_ it ; that they afterwards went from 

axeryngy uſque apud foulongg de Tenet, and 
felomoully entered another as there, ſtrip. 


ped, 
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HISTORIA PLACITORUM/CORONZE. 1g 


row ſeas or: coaſt, though it were high ſeas, becauſe within the king's 


realm of England. 
And as it was thus in the king's RY ſo in this caſe ſpecial com- 


miſſions to hear and determine offenſes upon the coaſt, ſecundum le 
gem & conſuetudinem regni Anglie, did often ifſue. 

But indeed a general commiſſion of oyer and- terminer of felonies 
infra comitatum, &c. did not extend to miſdemeanors upon the ſea- 


coaſt, unleſs in thoſe creeks and rivers and arms of the ſea, that were 
| within the body of the county. 


| & that even'in theſe caſes of felonies or treaſons committed upon 
thi ſea-coaſt in the narrow ſeas, the king's bench or ſpecial commil- 
fions of oyer and terminer ſecundum legem & conſuetudinem "__ Angliz, 
had a concurrent juriſdiction with the court of admiralty. | 

'But this juriſdiction of the common law courts in caſes of felonies 
and treaſons, and other crimes committed upon the ſea-coaſt, was in- 


 terrupted by a ſpecial order of the king and his council, Clauf. 35 E. 


3. m. 28. dorſo, and by a Super/ſedeas that iſſued ſhortly after; and 
ſince 38 FE. 3. I have not obſerved, that the king's bench, or courts 
of the common law have proceeded criminally in caſes of crimes of | 
this nature committed upon the high ſea. $374 
But if any felony or treaſon was. committed within any creek or 
arm of the ſea, which was within the body of a county, the courts of 


| the common law only had juriſdiction in ſuch caſes, and the admiral 


had no juriſdiction at the common law in ſuch caſes. 
And thus far. touching the juriſdiction of the admiral or [16] 
-maritime court at common law. WSN 
2. But by the ſtatute of 15 R. 2, cap. 3.'of the death of a man, or 
maihem in great ſhips hovering in the main ſtream of great rivers 
below the bridges (for ſo is the record, and not below Fe points) ni gh 


| to the ſea, the admiral thall have juriſdiQtion. 


ped it of what goods were on board, kill=> © nondum adviſune de vromdeado ad 
ed all that were in it except two women, * judicium ſuper eis,” they were commit- 
and flung them' into the ſea; 4 Et qudd ted to the marſhal, and afterwards re-. 
« fornicaverunt, cum duabus mulicribus moyed to Newgate by the king's writ, be- 
&« przdiftis, quas quidem poſt By he ing appealed, « coram Vic' & Coron* 

E. ys telonice interfecerunt,” Upon © Civitatis London, by Allan de Crendon, 
this four of the ſaid criminals were imme- © de morte Thome de Crendon fratris ſui, 
diately brought: coram Rege, and being aſk- * apud le forlonges i in mari juxta inſfulam 
wr Rbeen, why judgment fhoul mot 66 q- T ow in com” Kanc' felonice intere 

upon them, * juxta cognitiones ſuas © feRi, ſuper appello predifto, ſecundu 

« prediftas, nibil dicunt. Ided conſider» * n em & os. vetudinem regni _ 
<« atum eſt, quod trahantur, & ſuſpendan- relponſuri,"! 

« tur,” As to two others, & quia curia 
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26 | HISTORIA PLACITORUM /CORONZ. 


This firſt, gave the admiral juriſdiction in any river or, creek within 
the body of the county, Wn only extends to the death of a, man 
and-maihem. _ 

' But. yet obſerve, this is not. nib of the-courts of. common law; 
and therefore the king's bench, or the general commiſſion of oyer and 

:terminer: to. hear and determine ;felomes, &c. in the county, have 
herein a, concurrent juriſdiftion with the court. of admiralty. 

And as well the coroner of the county, as of the admiral, may take 
inquiſitions upon ſuch deaths happening in great rivers, namely, arms 

_ of the. ſea, that flow and reflow beneath the firſt bridges. 8 E. 2. 
Coron. 399. 

- Only theſe things are obſervable. NN Thati it extends only to rivers, 
that are arms of the ſea, , namely, that flaw and reflow, and bear great 
ſhips. 2. It ſeems to extend only to ſuch deaths as happen in thoſe 

great ſhips, . not in ſmall veſſels. 3. That by. that ſtatute this juriſ- 
diction is annexed to the court of admiralty, and conſequently they 
may. proceed therein by proofs, according to the. courſe of. the. marine 
law, and hold their ſeffion where they pleaſe, tho they \did often, 
even before the ſtatute of 28 H. 8. __ by commifhon under. the 
great ſeal, and by inquiſition. 

3. By the ſtatute of 28:2. 8. cap. 15. the courſe of mts in 

_ criminal cauſes is ſettled in a different. method, in. which theſe things 
are obſerveable, viz. - 1. The. things.to which it extends,, 2rea/ons 
felonies, robberies, murders, and confederacies, 2. Where committed, 
V1Z. 1n, and upon the ſea, or in any other haven, creek, river, or place, _ 
where the admiral hath, or pretends to have power, authority, or jurij- 
diftien: This ſeems to me to extend to. great rivers, where the ſea 

[1 7] flows and reflows below the firſt bridges, and alſo in creeks of 

the ſea at full water, where the: ſea flows and reflows, and 

upon high water upon the ſhore, tho theſe poſhbly be within;the 

| bady of the county, for there, at leaſt by the ſtatute of | 5 KR, 2. they 
| have a juriſdiction, and thus accordingly it hath been conſtantly uſed 

in all times, even ,when.judges of the common. law have been named 

and fat.in their commiſſion ; but we are not to extend the words {pre- 

tend to have) te ſuch a pretenſe as is without any right at all, and 

therefore, altho the admiral. pretends to have juriſdiction upon the 

ſhore, when the water is reflowed, yet he hath no cognizance of 

| a felony committed there; and therefore it was reſolved, 25 E1:z, 

"4  Lacie's caſe, That if a man be ſtricken, upon the. bigh ſea, and die 

upon 
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HISTORIA PLACITORUM CORONE. 17 
upon the ſhore after the reflux of the water, the admiral by virtue of 
His commiſſion hath no cognizance of that felony. 2 Co. Rep. f. 93. 
| 6. Bingham's caſe, 5 Co. Rep. f. 107. a. Conftable's cafe, Co. Þ. C. 

cap. 7. þ. 48.-but of this hereafter. 3. The. commiſhon muſt be di- 
rected to the lord admiral or- his lieutenant, and three or four others. 
4. The proceeding-and trial is to be - according to the- courſe of the 
common law, : as: if the offenſe were. committed at land within the 
realm. 5. Their ſeſſion is to be in ſuch places and counties as ſhall 
be appointed by the king's commiſſion; no challenge for default of 
hundreders. 6. The offender excluded . from | clergy ; but quere, 
whether the ſtatute of 1-E. 6. cap. 12. does not reſtore it-even in this 
. caſe, as ſome of the judges in Alexander Poulter's caſe (d ) held? _ But 
my lord Cote, P..C. cap. 49. ſaith piracy is excluded from clergy: 
| It ſeems to. me, that as: to all offenſes but treaſon, and piracy, and 
murder, the offender is to have his clergy by the ſtatute of 1. E.. 6. 
cap. 12. 7. The hearing and determining being. directed. to. be ac- 
cording to the courſe of the common law, if the priſoner ſtands mute, 
he ſhall have peine fort & dure. Co. P. C. cap. 49. p. 114, 8. This 
Katute is not repealed by the ſtatute of 35 H..8. cap. 2. nor by the 
ſtatuteof 1 & 2 P. & MM. cap. 10. 9. An acceflary cannot be puniſh- 

ed by this at, but may be puniſhed by the admiral according NE 

| to the marine or civil law. 10. An attainder upon this act [18] 
worketh no corruption of blood. TT 

Thus far in general of this commiſſion; only I ſhall add, | 

1. That-touching piracy . upon the ſea at this day, it is commonly 
taken the common law hath no concurent juriſdiction; and therefore 
if an acceſſary be at land to a piracy at ſea, the commiſſioners upon 
this ftatute cannot try it becauſe done at land, and beſides the ſtatute 
extends only to. principals, Co. P; C þ. 112. nor can the common 
law try it, becauſe piracy is not made felony, whereof the common 
law can take notice; Again, if 4. commit a robbery. at. ſea, and 
brings the goods to Jand within the body. of. a county, this is. not fe- 
lony triable by-the common law, becauſe; the common law: takes no 
notice of the original fat.. Co, P. C.p. 113. Butler's caſe cited 23 
Eliz. | Sons | pg 

2, That touching treaſon..or felony committed upon the high ſea, 
as the law. now ſtands, it is not determinable by the common law 
courts, but only upon this ſtatute, 


(4) 11 Co, 31, 5, 
x 3. But 
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_ HISTORIA PLACITORUM. CORONEZ. 


3. But if a felony be ct in a navigable arm of the ſea, the 
common law hath a concurrent juriſdiction. 

But zote well, that beſides this commiſſion founded upon the ſta- 
tute of 28 FH. 8. which extendeth only to treaſon, murder, robbery, 
and confederacies, there is, and for above theſe hundred years laſt pait 
there hath been in the ſame commiſhon, a common law commiſſion 
of oyer and terminer, and alſo a commiſſion of the peace and gaol-de- 
livery for all offenſes againſt any penal laws ſuper mare, vel. infra 


Hluxum maris ad plenitudinem maris; and alſo of all treaſons, murders, 


felonies, &'c. ſuper mari vel aliquo rivo, port, aqud dulci, creca, ſeu 
infra fluxum maris ad plenitudinem maris, a quibuſcunque primis pontibus 


verſus mare & ſuper littus maris, &c. ſecundum flylum & conſuetudinem 


regni Anglie & curie admiralitatis, and limits the county of their 
ſeſhon and inquiry. This __y be ſeen at large in 25 Eliz. in Lacie's 
caſe (e). 

But then for ſo much as hes withiv the body of any county, their 


T[ 29] commiſſion is a commiſſion of the peace, gaol-delivery, and 


oyer and terminer, and conſequently plain commiſhons at 
common law, and their ſeſſions ought to be within the county where 
the fad inquirable is to be inquired, becauſe it is but a your com- 
miſſion at common law. 
The caſe of Lacy was thus: 
Die Lune in quartd ſeptimand Gatueine me 23. Elix. at the caſtle 
of York, there was a general ſeffion by commiſſion of gaol-delivery 
and oyer and terminer for the county of York direQted to baron Chute 


_ and others. 


At this ſeſhon Ambroſe Lacy and others were indicted of the murder 


of Richard Peacock, ſyppoling the ſtroke given 5 Auguſt 22 Eliz. and 


the death 6 Augu/? 22 El:z. both ſuppoſed to be at TN, in 
commitatd Eboracenſi. 

This indictment was delivered | into the king” hanghs n menſe Marti 
following, and Lacy appearing in the king's bench was thereupon ar- 
raigned : he pleaded that the place, where Richard was ſtricken and 
after died, was called Scarborough-ſands, and that it is and at the time 
of the ſtroke & continu? poſtea fuit locus infra fluxum & refluxum maris 


infra plenitudinem ejus in Scarborough predi?, & parcella portits de 


Scarborough, and that within that place the admirals 28 H. 8. & 
as pt tam antes; quam poftea habebant & previengebant habere guriſ- 
(ec) 1 Leon, 270, 

diftionem; 
| 


*, 
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Ji9omem; then ſhews the letters patents of oyer and terminer to baron 
| Chute and others within the counties of York, &c. according to the 
uſual form, which was delivered to baron Chute and the reſt 18 Feb. 
23 Eliz. 

That afterwards 25 Feb. 23 Eliz. the commiſſion upon the ſtatute 
of 28 H. 8. including alſo the commiſſion of gaol-delivery, oyer and 
terminer, and the peace, ut ſupra, iſſued to the earl of Lincoln, lord 
admiral, and divers others, &c. to inquire, hear and determine, and 
deliver the gaol of all murders zam ſuper mare vel aliquo rive, porti, 
aqud dulci, creca, ſeu loco quocunque infra fluxum maris ad plenitudinem 
@ quibuſcunque primis  pontibus verſus mare, quam ſuper littus maris & 
alibi ubicunque infra juriſdiftionem noſtram maritimam & ped 

 euriee admiralitatis, Gc. 

That this commiſhon was delivered to the lord admiral, ec. 26 
F+b. 13 Elis. 

That afterward and before the akon before baron _ 
Chute,: &c, the lord admiral gaye notice to the ſaid baron | _ ] 
Chute of that commiſſion. 

And that after that notice, viz. 6 Martii in quartd ſeptimand Quadra 

geſime this inquiſition was taken before baron Chute, Sc. upon which 

he is now arraigned, 
__ Thenhe ſhews, that 2 Marti 23 Eliz. the lord admiral, &c. 

iffued their precept to the ſheriff of York by virtue of the ſecond com- 
== miſſion, and thereupon an indictment was found, that Ambroſe Lacey 
_ killed Peacock /e defendengo, and ſet forth the ſpecial manner, and 
= Aavers thatit is the ſame death, and that the locus, in quo the ſtroke was 
given, was called Scarborough-ſands infra fluxum & refluxum maris ad 
plenitudinem ejus, & parcella portits de Scarborough; and that the ad- 
mural 28 H. 8: ac continu poſtea & antea habebat vel pretendebat ha= 
bere juriſdiftionem, & fic dicit quod inquiſitio coram baron Chute fuit 
void. | 

'The king's attorney demurred, and Mich. 26 Eliz. judgment was 
given, quod eat ſine die. 

Which judgment doth not at all enforce, that the ui} had furif. 
diction by the ſtatute of 28 H. 8. in this caſe, where a murder was 
committed in a port, or a ſtroke given at high ſea, and a death upon 
the ſauds; but only this ſecond commiſſion extending fo large, name- 
ly upon the ſea-ſhore and in the ports, did for lo much repeal the 
- Vor, II, C former 
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former commmiſfion 4 in the county at large; for that ſecond commiſhon 
was in part a common law commiſſion, as hath been ſaid. 

And therefore I take it to be true, that if a man be ſtricken upon 
the ſhore at full ſea, and die upon the ſhore at low water, this is not 
within the ſtatute of 28 H. 8. nor within a general commiſſion of oyer 
and terminer in the county, but yet I do not think it is to be determin- 
ed by the conſtable and marſhal, as my lord Coke, ubi ſupra, inti- 
mates, but it may be determined in the king's bench ſitting in the. 

_ county, where the party died, or by a ſpecial commiſſion of _" and 
termner. 

Cer] "HE The third kind of ſpecial commiſſion is, that which is 
+ * limited to particular places, that are not counties; Such are 
the commiſſions of oyer and terminer, and likewiſe of gaol-delivery, or 
the peace limited and granted within certain corporations or boroughs ; 

nay, I think it may be granted to particular rivers, tho they extend to 
ſeveral counties, but then every county muſt have a particular ſeſſion 
of its own, for ſo much of the river as 1s within the precinct of that 
county. 

If the king iſſues a commiſſion of oyer and terminer or gaol-delivery 
to any city or town not being a county, if a general cemmiſſion after- 
_ wards ifſues for the whole county, this ſecond commiſſion after notice 
or a ſeſſion by virtue thereof determined and ſuperſeded the ſpecial 
. commiſhon ; but this 1s remedied by the ſtatute of 2 & 3 P. & M7. 
cap. 18. whereby it is enacted, that,ſuch a ſpecial commiſſion ſhall not 
be determined by the granting « or ſitting of a general commiſhon in the 
county at large. 

IV. Special commiſſions of oyer and terminer may be made for ſome 
ſpecial offenſes: . And ſuch were antiently very uſual, as touching 
labourers, weights and meaſures, and the like; for as a general com- 
miſkon may be to hear and determine all offenſes, ſo it may be for par- 
ticular offenſes. | 

V. Special commiſſions to hear and not to determine offenſes : | 
| Tho by force of ſome particular ſtatutes ſuch commiſſions of inquiry 

may iſſue, as upon the ſtatute of 23 H. 6. cap. 10. of ſheriffs ang 
fome others, yet regularly as to matters of miſdemeanor, eſpecially 
fuch as are capital, as felony or treaſon, no ſuch commiſſion of in- | 

quiry only is warrantable: Vide 7. 5 Fac. 12 Co. Rep. p. 31. 

VI. A commiſſion to determine and not to inquire: Regularly in 

WE | Rs 
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all commiſſions ad audiendum & terminandum the commiſſioners ought 
to proceed upon inditments before themſelves ; de quo infra. 

But it hath been not unuſual in caſes, eſpecially of treaſon, that 
where an inditment is taken before juftices of oyer and terminer for an 
offenſe committed in the proper county, a ſpecial commiſhon may 
| iſſue to determine that inditment in another county, but [ 1 
then upon not guilty pleaded the ſame muſt be tried before 
theſe ſecond commiſſioners, by men of the county where the offenſe 
was committed: Vide Co. P. C.p. 21. Plowd. Com. 390. Caſs com 
Leiceſter and Somervill's caſe, &c. (F). 

I ſhall not inſtance farthet touching ſpecial commiſſions : Some as 
of parliament have direQted commiſſions of this nature, as upon the 
ſtatute for treafons and felonies committed in another county by the 
ſtatute of 33 2. 8. cap. 23. (which, tho repeald as to treaſons by l 
t& 2 P. & M. cap. 10. yet ftands as to murders, and vide Crompt. 
fol. 22. a. Grevill examind bEfore the council was arraigned for mur- 
der in another county upon this ſtatute (*), and ſtanding mute was 
prefſed,) and upon the ſtatute of 35 FH. 8. cap. 2. of foreign treaſons. 

Et hec difta ſunt de ſpecial commiſſions a oyer and terminer. 


See Index to 2 Hawk. P. C. tit Oyer and Terminer. 4 Blackſ, Com. ch, 5. p. 7t« 
Foſter. x, 


CHA ÞP.--IV; 
- Concerning general commiſſions of oyer and terminer. 


USTICES of oyer and terminer are of two kinds, vis. Fufticiaru 
ordinarii, ſuch is the court of king's bench, the ſupreme ordinary 
court of oyer and terminer, and is compriſed within the ſtatutes, that 
give power.to juſtices of oyer and terminer, .as hath been already aid. 
The delegate or commiſſionate juſtices of oyer and zerminer are thoſe, 
who are by commiſſion, which uſually is granted in the circuits dire&t- 
ed to juſtices of affiſe and divers others, or any three of them, where- 
of commonly one of the juſtices of affiſe is of the quorum; and it is 
ad inquirendum per ſacramentum proborum & legalium hominum 
of the ſeveral counties de quibu/cungque proditionibus, &c. and ( 23] 
ayers other offenſes therein mentiond, ac de ominibus injurits && 


(/) 1 And, 107. (*) This caſe was M. 31 Eliz, 
| C2 Ty male- 
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malefaftis quibuſcunque in comitatibus Bucks, &c. eaque omnia au- 
diendum & terminandum, fatturi intle, quod ad juſtitiam pertinet ſe- 
cundum legem & confurtudinen regni Angliz, &c, and this to be done 
tam infra” libertates quam extra. | 

This commiſhon 1s ſpecially called a commiſſion of oyer and ter- 
miner ; and therefore, altho juſtices of peace have a clauſe in their 
commiſſion ad audiendum & terminandum felonies, &c, yet juſtices 
of peace come not under the name of juſtices of oyer and zterminer 
within: thoſe aQs of parliament, that mention juſtices of ozer and ter 
miner ; as upon the ſtatute of 5 Elzz. cap. 14. for forgery, as thall 
be ſaid farther hereafter in the chapter of juſtices of peace. 9 Co. Rep. 
118. þ. lord Sanchar's caſe, Co. P. C. cap. 41. þ. 103. 

But the juſtices of the court of king's bench are the ſovereign Or- 
_ dinaty commiſſioners of oyer and terminer, as hath been before ſaid. 
— My lord Coke 1n his 4 nei. cap. 28 & 30. hath laid together the 
learning of the courts of oyer and zermzner and gaol-delivery, whoſe 
method I ſhall follow | | 

Commiſſioners of oyer and terminer before their ſeſſions, iſſue a 
precept to the ſheriff much of the ſame form as commiſſioners of 
gaol-delivery do ; ſee the form thereof, Raft. Entries 443, 6. title oyer 
and terminer. 1 E. 3. | 
1. The juſtices of oyer and terminer in criminal cauſes cannot be 
.by writ, but muſt be by commiſſon under the great ſeal ; otherwiſe 
their proceedings are void. 42 Afſiz. 12. 

2. Both in commiſſions of oyer and terminer and of gao] delivery, 
and other commiſſions of like nature directed to one or more, there 
may be additional commiſſions of 'aſſociation, and thereupon writs are 
to ifſue to the former commiſſioners de admittends in ſorietatem ; and 
if all cannot attend the ſeſſion, a writ of $i omnes intereſſe non poſitis, 
tunc vos tres vel duo veſtrim, quos preſentes eſſe contigerit, (quorum 
aliguem veſtrim, A. B. vel C. D. unum efſe volumus,) ad premiſſa fa- 
ciend” intendatis. &c. Vide F. N. B. Þ. 111, 112. 

[24] 3. Juſtices of oyer and zerminer or gaol-delivery, if they 

4+ once fit without adjournment, their commitſion is deter- 
mined ; but tho they be appointed only pro h4c vice, yet they may 
conch their ſeflions trom day to day by adjournment ; ; the like for 
all ather commiſſions. 

But it is not always neceſſary nor uſual to enter their adjournment 
on record, (tho it might be fit in many caſes,) and then if it be not - 

entered 
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entered on record, their ſeffion always relates to the firſt day, and ſo 
are their records entered as of the firſt day of the ſeffion. 

But in ſome caſes it is abſolutely neceſſary to enter their -adjourn- 
ments on record, as where an indictment 1s taken the frſt day of the 
ſeffion before juſtices of oyer and terminer, and they make a precept 


to the ſheriff to return a jury the next day, or at any foilowing day, 


upon the priſoner's plea of not guilty, there muſt be a record made 


of the adjournment of the ſeflions to that day, otherwiſe it will be 


erroneous, (becauſe without ſuch entry the whole ſeffions will be 
ſuppoſed in law to be held rhe firſt day,) and out of the feſhons ; the 
like for juſtices of peace. | | 

So if after the firſt day of the ſeflions either of oyer and zerminer, or 
gaol-delivery, there be a felony committed, and the party indicted for 
it, there muſt be an entry of the adjournment, at leaſt till the day of 
the indictment taken, becauſe otherwiſe the felony will be ſuppoſed 
in law to be committed , after the determination of the ſeihons. 14. 


_ Car. 1. Sampſon's caſe (a). 


4, Commiſhons of oyer and terminer, gaol-delivery, and regularly 

all other commiſſions are determined by one of theſe four ways. 
1. By a ſeffion and non-adjournment, as before. 2. By the king's 
death : yet it is held, tho in {trifineſs of law the commiſſions be de- 
termined by the king's death, fo as no proclamation without an act 
of parliament can give them continuance, but they muſt have new 
commiſhions, Croke, 1 Car. 1. þ. 1. yet the aQts'they do by virtue of 
theſe commiſhons after the king's death, and before notice thereof, 
ſtand good. MZ. 3 Car. C. B. Croke, p. 91, 98. in Sir Rando!ph 
Crew's caſe (*). 3, By expreſs Super/edeas by a writ ; but [25] 
this Superſedeas by writ, tho it be a Superſedeas omnino, yet 3 


(a) W. Fones, 420, | 

(*) But now by 7 & 8 W. cape 2.7. and 
1 Ann. cap. 8, it 15 enacted, + That no 
** commiſſion either civil or military, 


© That no patent or grant of any office or 


* imployment either civil or military, 


© That no commiſhon of aſliſe, oz er and 


* terminer, general gaol-delivery, or of 
_ * allociation, writ of admittance, writ of 


* fi non onines, writ of afſfiſtance, or com- 
* miſſion of the peace ſhall be determind 
* by thedemiſe of any king or queen of 
5 this realm, but ſhall continue in full 
&« force for fix months next enſuing not- 
* withſtanding ſuch demiſe, unleſs ſuper- 
* ſeded and deterinind by the next ſuc- 
«* cellor; And alſo no original writ, writ 


C3 1 


«© of Nifs fprius, commiſſion, proceſs, or 
© proceedings whatſoever in, or ſuing 
&« gut of any court of equity, nur any 
« proceſs or proceeding upon any ofhce 
© or inquifition, nor any writ of Cer/20-ari, 
* or Habeas Corpus in any matter or cauſe 
« either criminal or civil, nor any wrtt 
«© of attachment, or proceſs for contempt, 
& nor any commilſhon of delegacy, or re- 
« view for any matters eccleſiaſtical, tel. 
« timentary, or maritime, or any procels 
& thereupon ſhall be determind, abated or 
&« diſcontinued by the demiſe of any king. 


« or y_ of this realm, b:ft ſhall remain 


« in full force, as if ſuch king or queen 
& had lived, 
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is not an abſolute repeal of the commiſhon, but only a ſuſpenſion, 
for it may be renewed again by a writ of Procedendo, 12 Aſſiz. 21. 
adjudged. 4. By the iſſuing a new commiſſion of the ſame nature 
in the ſame county, and notice thereof. 

And therefore before the former commiſhon be determind, there 
muſt be notice, which is, of three kinds. 1. By ſhewing the new 
commiſſion ; this determines the former, as' to all thoſe and thoſe 
only to whom it is ſhewn. 2. By a proclamation of the latter com- 
| miſſion in the county ; this determines the former commiſſion wholly. 
3. By a ſeſſion in the county by force of the latter commiſhon in the 
county. Coke, 4 Inſtit. cap. 28. p. 165. 

If a general commiſſion of oyer and terminer, gaol delivery, or the 
peace, iſſue for the county at large ; and afterwards a ſpecial com- 
miſhon of the like nature for-one town, or for the loca maritima of 
that county, this new commiſſion, with notice as before, doth deter- 
mine the general commiſſion pro tanto. 25 Eliz, Lacie's caſe, 1 Leon, 
7. 363. p. 270. & ſupra, cap. precedente. | 
And ſo @ converſe, if a ſpecial commiſhon of oyer tad terminer, 
gaol-delivery, or the peace, iſſue for a particular town or city, not 
being a county, or for. the /oca maritima, a general commiſſion of 

he 6 like nature in the county, with ſuch a notice as before, de- 
[26] termines the ſpecial commiſſion : But by the ſtatute of 2 & 
3 P. & Ml. cap. 18. this 1s helped as to ſpecial commiſſions 1n cities 
and towns corporate, as hath been before ſaid ; but that Natute is to 
be intended only of towns or cities, as it ſeems, {quere) and ex- 
tends not to commiſſions of oyer and terminer. 4 Co. [nſiit. þ . 165. 
in mar 81 ne. 

But if there be a general commiſſion of oyer and terminer, or SLY 
delivery, or peace for the whole county, and a ſpecial commiſhon of 
the ſame nature to a liberty, hundred, or other precin&t, as in a hun- 
dred, liberty, or franchife within the county, and both bear te/e the 
ſame day, they all ſtand. Thus it is in Suffolk, where there have 

been always three commiſſions of gaol-delivery to the juſtices of aſ- 
ſize, one for the county at large, another for the franchiſe, another 
for the town of Bury, and they impanel ſeveral grand juries, and fit 
and act reſpectively by each commiſſion. | 

And the juſtices of gaol-delivery inthe franchiſemuſt Gila the "OI TT 
by the ſtatute of 27 H. 8. cap. 24. and the reaſon is, becauſe antiently 
the abbots of S7. Edmund 's-Bury did by virtue of the king” $ letters 

patent, 
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wn; conſtitute their own juſtices of gaol- delivery in the franchiſe 
and town ; 'and therefore the ſeffions of gaol-delivery is fitteſt to he 
held at Bury; but the commiſhon of oyer and terminer extends tam 
infra libertates, quam extra; but of this vide cap. prox, 

But a commiſſion of one nature doth not ſuperſede a commiſhon 
of another nature, as a commiſſion of oyer and terminer is not res - 
ponies by a ſubſequent commiſſion of gaol-delivery or the peace, nor 


- & converſo, for they are of ſeveral natures. 3 Mar. B. Commiſſion 24. 


Theſe things before-mentiond are common to all judiciary com- 
miſſions ; theſe that follow, more particularly concern general com- 
miſſions of oyer and terminer. 

1. Regularly upon the commiſſion of oyer and termzner there ſhould 


iſſue a precept to the ſheriff in the name of three commiſſioners 


at leaſt, whereof one of the quorum, and under their particular ſeals, 


bearing date fifteen days at leaſt before their ſeſſion, to the ſhenff to 


return twenty-four for a grand inqueſt ad inquirendum, &c. [2 7] 
at ſuch a day ; and the ſheriff 1 is to return his pannel annexed 


' to the precept. 


2. Regularly the commiſſioners of oyer and terminer cannot proceed 
upon any indictment 'taken before others than themſelves. 3 ar. 
B. Commiſſion 24. And therefore they cannot proceed upon the 


| coroner”s inqueſt, Or upon an indictment of felony before juſtices of 


peace. wg | 
But this rule hath two exceptions. 1. That it is only intended of 
a general commiſhon of oyer and terminer, for, as hath been ſhewn, 
there may be a ſpecial commiſſion to determine a treaſon or felony. 
taken before other commiſſioners of oyer and terminer, Plowd. Com. 
p- 390, Caſus com* Leiceſt.; nay, or by the coroner or juſtices of 
the peace. 2, That it doth not extend to an inquiſition taken before 
other commiſſioners of oper and terminer ; for it is and always hath 
been the conſtant practice to take indiftments before commiſſioners 
of oyer and terminer, as for highways, barretry, forgery, perjury, &'c. 
and to try them before other commiſſioners of oyer and terminer at 
another ſubſequent ſeſſians; and if there were any doubt of that at 
common law, yet the ſtatute of 1 E. 6. cap. T. hath ſettled it, w:z. 
5+ That no proceſs or ſuit made before the juſtices of affiſe, gaol- 
** delivery, oyer and terminer, juſtices of peace, or any the king's 
** commiſhoners, ſhall be in any wiſe diſcontinued by making or 
" R"_ wy new commiſſion or afſaciation, or by altering the 
7 Tb & games 


279 HISTORIA PLACITORUM CORONZ. 

« names of the juſtices ; but the new juſtices of affiſe, gaol-delivery 
<« and the peace, or other commiſſibners may proceed in every be- 
« half, as if the old conimiſſions, juſtices and commiſſioners had Kill 
« remaind and continued not alterd, 

And this gives power to the juſtices of oyer and terminer, &&c. 
to proceed upon indiftments taken by former juſtices of oyer and - 
terminer, as well in caſes of treaſon ot felony, as other miſdemea- 

_ Nors. | 

. In caſe where a felon or traitor, &:c. pleads to an indiament 
as before juſtices of oyer and terminer, they ought not, (as in caſe 
of juſtices of gaol-delivery,) to award a precept ore tenus to the ſhe- 
| riff to return a jury, but it muſt be by precept in the names 
[ 8 ] and under the ſeals of the commiſhoners, or three of them, 
whereof one of the quoriam. 4 Co: Inflit. cap. 30. p. 168. & ihidem 
cap. 28. 'þ. 164. and the ſheriff ought to return the pannel filed to 
the precept. 

4. But the indiAtment way be preferred, ifſue joined, precept made 
and returned, and priſoner tried the ſame day before commiſſioners of 
vyer and terminer : ſee the precedents cited 4 Co. Inflit. cap. 28. 

\ p. 164. P. 16 Car. 1. B. R. Croke 583. reſolved per omnes Fuſtict- 
arios Anglie, altho there were no commiſhon of gaol-delivery in that 
caſe, but only of oyer and terminer. Accords H. 9 Car. B. R. Chap- 

. man's caſe for barretry before juſtices of oyer and terminer. 2 Roll. 
br. 2. 96. And the ſame law. is queſtionleſs for Jes of gaol- 

livery. T. 9 Car. B. R. Croke 315. 

But in caſes of juſtices of the peace it hath been held, that they 
cannot try the ſame ſeſhon that the party pleads to the indictment, 
much leſs the ſame he is indicted. 22 E. 4. Coron. 44. H. 11 Car. 1. 
B. R. Croke, p. 438 & 448. adjudged in caſes not capital, Bump- 
fted's caſe in_an inditment of extortion, and accordingly ruled 7, 
.23 Car. B. R. Pue's caſe for ſeditious words. 2 H. 8. Ketw. 259. 

But yet it hath been held good even before juſtices of peace to 
receive an indiftment, and put the party, if preſent, to plead to it, 
and try it the ſame ſeſſions, 7. 14. fac. B. R. Cre. 404. Rice's caſe 
adjudged good, 4 Co. Inflit. cap. 28. p. 164. without queſtion they 
May : And there can be no difference afligned between ſeſſions of the 
peace and oyer and zerminer in this caſe, nor between cauſes criminal 
and capital, for the offenſes riſe in the ſame county, and as there 
goes out a ſummons of gaol-deliyery, ſo there iſſues a general ſum- 
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.mons of the ſeſſions of the peace ; and that all confiatles; &c. then 
attend ; quod vide Crompt. de pace, f. 232, a. 2 Co. Infiit. Juper Ar- 
| ticulis, cap. 15. þ. 568. 

Yet in reſpe&t of this contrariety of opinion, the uſe "Y com- 
monly obtaind, that in caſes not capital both before juſtices of oyer 
and terminer, and of the peace, he that traverſeth an indictment; hath 
time to try it till the next ſeſſion ; but where the party 1s in ] 
priſon, the juſtices of mtanatded 4 put him to anſwer, and [ "Y 
try it preſently. - 

But in all treaſons and felonies, as well before juſtices of oyer ad 
terminer or of peace, as well as before juſtices of gaol-dehvery, the 
conſtant courſe is to indi the'party, put him to plead, try him, and 
give judgment, and all at the ſame ſeffions; and it is fit to hold 
the courſe according to the modern uſage ; but it ſeems to me, that 
In all caſes criminal or capital, juſtices of oyer-and terminer may 

de rigore Juris proceed to indictment, trial and Judgment the fame 
ſeffions. _ Med 

5. The court of the general commiſſioners of oyer and terminer, as 
likewiſe that of the gaol-delivery and of affiſe, comes under the name 
of a court of record in relation to thoſe offices, that by a& of par- 
lament are direCted to be puniſhed in any court of record ; as the 
ſtatute of 5 & 6 FE. 6. cap. 14. of foreſtallers, &c. and the ſtatute of 
33 H. 8. cap. 9. of unlawful games, by the opinion of my lord Coke, 
4 Inſtit. cap. 28. þp. 164. and according to him, if it be limited to be 
puniſhed in any of his majeſty's courts of record. 

But there is a great authority againſt this, and that in ſuch caſes, 
eſpecially the latter, it only extends to the four great courts at J/efe- 
minfler. as upon the ſtatute of drapery, 4 & 5 P. & A. cap. 5. 
which is, that the penalties of that act ſhall be recoverd by aftion, 
bill, plaint or information, or otherwiſe 7x any court of record, where- 
in no efſoin, proteCtion, wager of law, or injunCtion ſhall be al- 
 lowd; this extends only to the four courts of Ye/ftminſter, Gregory's 
caſe, 6 Co. Rep. te 19. 6b. of tillage, labourers, &c. 4 e J to be recoverd 
in any of the queen's courts of record, by the opinion of all the judges 
except Catlin, Sanders and hiddon, extends only to the four courts 
of Weſtminſter, and not to commiſhoners of dyer and terminer ; but 
otherwiſe it is, if no court be appointed. 7. 6 & 1 Eliz. Dy. 236. a. 


(®) 5 Eliz, Cap. ho s 
Again, 
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Again, by the ſtatute of 23 H. 8. cap. 4: againſt brewers for ſelling 

'— _ _ , beer byleſs meaſure than is appointed by the aCt, the penalty 
[30] half to the king half to the informer, to be recoverd by action 

of debt, bill, plant; or mformation 27 any of the king's courts, wherein 
no wager of law, efſoin, proteCtion or privilege ſhall be allowd, 7. 
4 Car. C. B. Croke, p. 112. Farrington's caſe : Ruled, that not- 
withſtanding the ſtatute of 21 Fac. cap. 4. this information lies in 
the common bench, becauſe the juſtices of N:/# prius, oyer and ter- 
miner, or of the peace, or gaol-delivery cannot hold plea upon this 
ſtatute, becauſe theſe juftices cannot allow an effoin or protection ; 
and the ſtatute of 23 H. 8. extends only to ſuch courts as can allow 
a protection, Wc. and accordingly I have known it reſolved upon the. 
ſtatute of 7 E. 6. cap. 5. for wines; and about 23 Car. 2. it was re- 


ſolved upon a writ of error in the exchequer-chamber, upon a judg- 
ment given in the exchequer for Foly a defendant in an information 


upon the ſtatute of 1 Eliz. cap. 15. (whereby the cutting of timber 
within fourteen miles of a navigable river is prohibited on pain of 
forfeiting of forty ſhillings for every tree, a moiety to the queen, and 
a moiety to the informer, to be recovered by original writ, bill, plaint 
or information, wherein no efſoin, proteCtion, wager of law, or in- 
junCtion ſhall be allowd,) that this extends not to: the commiſſioners 
of oyer and termmer, nor other courts in the country, but only to the 
four courts at Yeftminſter. 1. Becauſe original writs are not re- 


- turnable before them. 2. They cannot allow or diſallow proteQions 


or eſfſoins; whereupon the judgment for coſts was afhrmed ; and yet 
here is no mention of any court, or court of record, or his majeſty's 
courts, but purely upon theſe two reaſons. | 

And yet I believe hundreds of informations have been before aflicey 


oy" oyer and terminer and afſiſe, yea and of the peace in the country 


upon ſeveral as, that have the like clauſes, as 35 H. 8. cap. 7. for 
the preſervation of woods, and infinite others according to my lord 
Ceke's opinion, but when it hath come to he judicially debated, I have 


| not known it to obtain ; but the reſolution in Farrmgton's caſe and 


in Gregory” $ oy have {till been allowd. 
- . Commiſſioners of oyer and terminer cannot align a 
[ Jl coroner to an approver, nor juſtices of peace, but juſtices of 


gaol delivery may. 4 Co. 1n/lit. p. 165, Stamp. P.C. p. 143. b. 


7. By the ſtatute of 5 E. 3. cap. 11. juſtices of oyer and terminer 
may Uſue proceſs of outlawry in any county of England againſt 
perſons 
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perſons indiCted before them, and alſo a capias utlegatum againſt - 
ſons outlawed. | 

8. By the ſtatute of 9 E. 3. cap. 5. juſtices of oyer and zerminer, 
gaol-delivery, and aſfiſe are to ſend their records and proceſſes deter- 
mind and put in execution to the exchequer at Michaelmas once 
every year under their ſeal, to be kept by the treaſurer and chamber- 
lains, but are to take out their eſtretes firſt. | 

9, All the precepts and proceſſes of juſtices of oyer and terminer 
Tegularly are to be in the names and under the ſeals of the jnſtices 
(1%. three of them, one of the quorum); and altho at this day there 
3s no other warrant fox the execution of priſoners condemned, but a 
calendar left with the ſheriff under the hand of the juſtice that fits, yet 
antiently there was. a warrant under their hands and ſeals, and in the 
names of the commiſhoners, Co. P. C. p. 31. 

But-if the priſoner be in cuſtody of the ſheriff, the truth ls, there 
is no need of any warrant or calendar, for the open pronouncing and 
entring of the judgment Su/pendatur is a warrant for the execution, 
and ſo it is in the king's bench, the entry on record of the judgment 
with a preceptum eſt mareſcallo quod faciat executionem periculo in- 
 cumbente, without any formal writ or precept of the court is ſufficient, 
and more 18 not uſual : and the calendar ſubſcribed by the judge of 
gaol-delivery is but a memorial ; and Rolle would never ſign any ca-. 
lendar, but gave his orders openly in court with a charge to the ſheriff 
and gaoler to take notice of them. 

More may occur touching theſe matters 1n the next chapter. 


See Index to 2 Hawk, P. C. tit. Oyer and Terminer. 


CHAP. V. [ 32 | 


Touching Juſtices of gaol-delivery. 


\HIS court is by commiſſion under the great ſeal direQted COm- 

monly to five or-any two of them, quorum aliquem veſtriim 

A. B. vel C. D. unum effe volumus ad gaolam noſtram comitatls noſtri 

S. de priſonibus in ed exiſtentibus deliberandis ; ſee the whole tenor of 
the commiſhon. 4 Co. 1n/iit. cap: 30. p. 168. 

| 1. By 


22 HISTORIA PLACITORUM CORONA. 


' 1. By the ſtatute 8 R. 2, cap. 2. no man of law ſhall be juſtice 
of afſiſe or common deliverance af the gaol in his-own country ; 
this ftatute is expounded by 32 1.8. cap. 24. to be meant of the 
county, where he dwelleth ; and as to juſtices of afliſe a penalty of 
one hundred pounds is added, if he exerciſes that office in the county 
where he 1s born or doth inhabit ; but both theſe acts are _y dif- 
| penſed with by a ſpecial non obſtante.. | 
By a ſpecial privilege by charter granted to the city of London 
| the lord mayor is of the quorum, 2. R. 3. 11. &. and ſo it is in the | 

City of Norwich. 
9. Juſtices of gaol-delivery may proceed agninſt priſoners (if in 
' gaol) upon inquiſition before the coroner or any other juſtices; and 
therefore juſtices of peace muſt ſend in their indiftments not deter- 
mind unto the juſtices of gaol-delivery to be proceeded upon, whe- 
ther they be felonies or treſpaſſes, if the party be in gaol or ſet to bail. 
qv 4 FE. 3. cap. 2. 
. The juſtices of gaol-delivery after their commiſſion ſealed 
as” or ſhould iſſue a precept to the ſheriff WEAY theſe hangs, 
VIZ. 

'1. That vpon tick > day and place, Yenire facias omnes ws 
in priſona domini regis com* predif” exiflentes vel per ipſum per manus 
captionem dimiſſ. cum eorum attackiamentis & omnibus aliis eorum 
- deliberationem tangent” & penes ſe remanent. 2, Quid Ve- 

[ 33 nire facias at the day and place 24 /egales homines de quolibet 
hundredo & inquirendum pro domino rege & corpore commaths pred... 
3. Ac alios 24 probos & legales homines de comitatu predifto ad faci- 
endam juratam inter dominum regem & priſones prediftos. 4. Et pro- 
clamari facias diftam deliberationem gaole in omnibus civitatibus, bur- 
gis & aliis locis, quad omnes, qui ſequi voluerint verſus priſones pra- 
eliftos pro domino rege vel ſe ipfis, adtunc int ibi in forma juris pro- 
fecuturis 5. Scire facias etiam omnibus TFuſiiciariis ad pacem comti- 
 taths predifti, coronatoribus, capitalibus conſtabularns pacis, majoribus, 
ballivis, ſeneſcallis magnatum, ballivis hundredorum & libertatiim, 
quod tunc fint ibt ad faciendum quod ad officium ſuum pertinet, & tu 
adtunc ſis ibi una cum ballivis & miniſtris ſuis ad faciendum ea, que 
tuo & eorum officio incumbunt. 6. Et habeas ibi tam nomina Juſlici- 
ariorum ad pacem, coronatorum, capitalium conſtabulariorum pacis, Jene- 
callorum magnatiim, ballivorum hunadredorum & hibertatim, Hon Ju 


ratorim predicterian, & hoc preceptum. 
This 
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This precept is made in the king's name, or in the name of the 
juſtices of gaol-delivery, /ide formam inde Raſt. Entries, P+ 385. a 
Gaol-delivery 1. Fenire facias de quolibet hundredo 24 tam milites, 
quam alios (*) & de qualibet villats, ubi difti prifones indiftati exiſtunt, 
quatuor homines & prepoſi rum ad faciengum ea, que ex parte domint 
regis tunc ibidem injungentur. 

This is not unlike the ſummons of the [ters formerly, nor altoge- 
ther unlike the ſummons of the ſeſſions of the peace, quod vide Cromp- 
ton de Pace, p. 232. a. which is in the king's name, and ſo may this 
with the 7e/e of the chief juſtice: Or it ſeems it may be in the pame 
_ of the juſtices of gaol-delivery and under their ſeal ; vide /imzle in 
Holcroft's caſe, Co. Entries 55. by the juſtices of gaol-delivery for 
the verge ; this precept is accordingly returned, the juſtices of peacey 
coroners, mayors, bailiffs of hundreds, and liberties, conſtables of 
hundreds, and names of the inqueſt refurnd and called in 
order. 

4. And therefore it hath never been a queſtion, but that 
the juſtices of gaol-delivery may take an indiftment, try, [341 
and give judgement the ſame day. 22 E. 4. Coron, 44. 

5. But altho this -folemnity of ſummons of the gaol-delivery may 

be, and ſhould be uſed, yet they may command the ſheriff ore tenus, 
to return a pannel without any precept in writing to him, (as is ne- 
 ceſlary in caſe of juſtices of oyer and terminer, ) and the reaſon is 
given, becauſe there is a general command to the ſheriff by the ſum- 
mons of the gaol-delivery to return twenty-four to try priſoners. 
4 H.'5. Enqueſt 55. 4 Co. Infiit. cap. 30. þp. 168. 

6. They may deliver by proclamation perſons impriſond, where 
either no indiftment is preferd, or an inditment preferd and ig 
noramus found, which is ſaid cannot be done: by juſtices of m— and 
terminer, or of the peace. 2 R. 3. Corone 47. 

7. They may originally take indictments of felony of ſuch pri- 
ſoners as are in gaol ; this hath been accordingly reſolved and is the 
conſtant praCtice, and ſo may juſtices of oyer and zerminer : So that 
when the priſoner is in gaol, both have a concurrent juriſdiction. 
4 Co. Inſiit. cap. 30. p. 168 & 169. and accordingly it was reſolved 
in the caſe of Apharry and Morgan, P. 29 Eliz. there cited. And 
therefore the caſe of 5 ar. B. Commiſſion 24. and Paſch, 32 Eliz. 


(*) The words in Raſlal are libros & legales bomines, | 
B. R. 
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B. R. ParſelPs caſe, Croke, n. 10 p. 179. wherein it is ſaid, that 
Juſtices of gaol-delivery cannot take an indiftment, unleſs they be alſo 
juſtices of peace, and then they may take an indiftment as juſtices of 
| peace, and try him'as juſtices of gaol-delivery, is to be intended, 
where the offender 1s at large and out of prifon, for if he: be in priſon, 
the indiftment againſt him may be taken before them as jaſtices of 
gaol-delivery, or as juſtices of oyer and terminer, or of the peace. 

8. And therefore juſtices of oyer and terminer, gaol-delivery, and of 
the peace may make up their record by all three of the powers ; and 
if it be good by one commiſſion or by the other, it is good and not 
erronious, and the beſt ſhall be taken for the king. 9 H. 1. 9. a. 3. 
Mar. B. Commiſſion 24. Cromp. Furiſdiftion de Courts 226. 

9. If a perſon be let to bail, yet he is in law, in priſon, 

L 35] and his bail are his keepers, and therefore the juſtices of gaol 

delivery may take an indictment againſt him, as well as if he were 

actually in gaol; but he that is let to mainpriſe is not in cuſtody, 21 

_ HH. 1. 33: a. 9 E. 4.2. a. 39 H. 6.271. 6b. in the one caſe the entry is 
traditur in ballium. in the other deliberatur per manucaptionem. 

10. They may take an indiftment againſt perſons for high treaſon, 
if they be in gaol, and may try and give judgment upon them, as well 
as commiſſioners of oyer and terminer againſt the option delivered H- 
15 Fac. B. R. Bumpſted's caſe. 

This appears by the ſtatute of 1 F. 6. cap. 7. vide 4 Co. Infrit. fp. 
169. & libros ibi, and it is conſtant experience. 

11. By the ſtatute of 1 E. 6. cap. 7. the ſubſequent commiſſioners 
of gaol-delivery have power to give judgment upon a perſon reprieved 
after conviction, and altho it be made a guere, Dy. 205. a. whether 
they may as well award execution upon a judgment given by the for- 
mer commiſſioners of gaol-delivery, &c. yet it ſeems to be without 
queſtion they may. 1. Upon the very common law, if a perſon be. 
indicted and outlawed for felony before juſtices of peace, yet if he be 
in priſon the juſtices of gaol-delivery have power to award execution 
upon that outlawry, for they are conſtituted ad gaolam deliberandam 
15 FH. 1. 5. 6. agreed, and certainly if there had been any doubt of 
that, the ſtatute of 1 Z, 6. would have made as ſpecial a provition 
for awarding execution upon a judgment given by former commiſſon- 
ers, as for giving judgment upon a conviCtion before them. 2. But 
if there were any doubt thereof at common law, yet the ſtatute of 1 


E. 6, cap. 1. hath ſufficiently enabled them thereunto by the laſt clauſe 
thereof, 
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thereof, viz. that notwithſtanding the altering of the commiſſions of 
affiſe, oyer and terminer, gaol-delivery, or the peace the new juſtices 
may proceed in every behalf, as if the old TO rons or commiſſioners 
had continued not alterd. 

12. They may receive Oey by bill againſt any perſon being in 
gaol. F 
13. They may affign a coroner to an approver, and make [ | ] 
out proceſs againſt the appellee in a foreign county by the * 
ſtatute of 28 E. 1. 

14. The ſheriff is to deliver unto the juſtices of gffol-delivery the 
' names of all perſons in gaol, or that are bailed or let to mainpriſe by 
him for felony by the ſtatnte of 3 H. 7. cap. 3. 

15. If a tatute limit ſpecially an offenſe to be heard and determind 
by the juſtices of peace, as that of 3 H. 8. cap. 5. it is doubtful whe- 
ther juſtices of gaol-delivery, yea of oyer and terminer may hear and 
determine it ; but upon the ſtatute of 7 F. 7. cap. 1. which ſpeaks only 
of juſtices in the county, either the commiſſioners of oyer and terminer 
or zaol-delivery may hear and determine it. 

16. By the ſtatute of 3 H. 8. cap. 12. The juſtices of gaol-delivery 
or of the peace, | have power in open ſfefhon to reform all pannels re. | 
turnd before them, by putting out and putting in names of perſons, 
which pannels ſo reformed, ſhall be accordingly returnd by the 
ſheriff: And note, this command is ore tenus. 

And hence it comes to paſs, that altho upon trials of felons in the 
king's bench, or oyer and terminer, if the priſoner challenge twenty 
peremptorily, as he' may, ſo that there be not ſufficient remaining of 
the pannel, there is to be a Tales granted by precept returnable as the 
caſe requires; yet before juſtices of gaol-delivery the priſoner gets no 
time by »t,” for the ſheriff by the command of the court ore tenus, may 
enlarge the pannel without any formal precept : F:de Stamf. P. C. 
Lb. IH. cap. 5. fel. 155. b. and therefore Tales are not granted by 
precept before juſtices of gaol-deliver y, which mon expedites all buſi- 
neſs before them. _ 

17. By the ſtatute of 9 E. 5. cap. 5. The records before them de- 
termind are to be deliverd to the treaſurer and chamberlains of the 
E xchequer at Michaelmas yearly. | | 

18. By the ſtatute of 34 ZZ. 8. cap. 14. The clerks of the crown, 


clerks of affiſe, and clerks of the peace are to certify into the king's 
bench 


x o x2 - 
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bench the names of all perſons outlawed, attainted, or convifted, and 

_ 4 upon letter from the juſtices aforeſaid certificates ſhall be made 

[ 37 ] of ſuch perſons outlawed, attaint, or Peg, to the juſtices 
of gaol-delivery. 

19. Juſlices.of caol-delivery may ſend - nos by Habeas Corpus 
to the ſheriff of another county, and a precept to- the ſheriff of that 
other county to receive them, namely, for a felony committed in that 
county, tho that county be out of the circuit of the juſtice that ſends 
them; and tho I once knew it ſcrupled, yet I think the law is clear 
in it; vide 1 #2 P. & M. cap 13. in fine; for of neceſſity the juſ- 
tices of gaol-delivery have in ſome caſes power out of the precinCts of 
their county or circuit; as where an approver appeals a perſon in a 
foreign county, and this is certified, as it ought, to the juſtices of 
gaol-delivery, where the approver is, the juſtices of gaol-delivery, 


may make out proceſs of cap:as, and it ſeems alſo of exigent againſt 


the appellee, and yet he 4s neither in gaol nor in the ſame —_ 29 
E. 3. 42. a. Corone 462. 

But upon an inquiſition before the coroner returnd before juſtices 
of gaol-delivery they cannot make proceſs of outlawry : vide petitionem- 
ind? in parliamento, 29 E. 3.n. 22. ſed non obtinuit; but the anſwer 
was only, Sozt P auncient ley ſur ceo uſe, 

- 20. 4.and B. are indicted before the juſtices of peace of M; ddleſex, 
and according to the ſtatute of 4 E. 3. cap. 1. the indiftment is de- 


-liverd over to the juſtices of the gaol-delivery of Newgate: A. appears 


and is tried and acquitted, B, appears not. 1. The juſtices of peace 
cannot make out proceſs againſt B. becauſe the record is not before” 
them. . 2. The juſtices of gaol-delivery cannot make out proceſs re- 


- turnable before the juſtices of the peace, becauſe another court. 3. 


By ſome opinions the juſtices of gaol-delivery may make out proceſs 
to the outlawry returnable at the next ſeſſions of gaol-delivery ; but 
others thought they had no ſuch power, for their commiſſion is to 
deliver the gaol, and not to iflue proceſs againſt them that are out of 
gaol, neither can they proceed to the outlawry before themſelves, as 
commiſſioners of oyer and terminer, becauſe the indictment was taken 


before other juſtices, viz. of the peace: It was therefore held the 


[ 38] entire record muſt be removed into the king's bench by certt- 
© orari, and from thence proceſs of outlawry may go againſt 


8B. T. 11. Car. B. R. 2 Rol. Abr. 96. Storie's caſe, who in this caſe 
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HISTORIA PLACITORUM CORONZE. 38 
was outlawed before the Juſtices of peace, and the outlawry therefore 
_— 

1. By the ſtatute of 26 Z. 8. cap. 6. The juſtices of peace not 
ct dtvery in the counties adjacent to /Yales have power to hear 
and determine counterfeiting, waſhing, or clipping of coin, murder, 
burnings of houſes, manſlaughter, robbery, burglary, rapes, and other 
felonies, and the accefſaries thereof committed in Yates, or any lord- 
ſhip marcher, &c. as if committed in the ſame adjacent county : This 


is repeald as to treaſons by the ſtatute of 1 & 2 P. & MM. cap. 10. but 


ſtands in force as to other felonies. 

22. By the ſtatute of 27 H. 8. cap. 24. 'The power of making jJuſ- 
tices of eyre, of affiſe, gaol-delivery, and of the peace in counties pa- 
latine and franchiſes 1s reſumed, and the ſame are to be made by letters 
patents under the great ſeal of England. | 

But they ſhall hold their ſeffions only within ſuch franchiſes _ 
liberties, and in none other. places, as the juſtices of the ſaid liberties 
lately have commonly uſed within the faid liberties ; and that no per- 
ſon within the ſaid liberties be compellible by authority of this aCt to 
appear out of the ſame before other juſtices of afliſe, gaol-delivery, or 
of the peace, than thoſe named by the king to ſit. within the ſaid 
liberties. 
By this Ratute, is: Theſe juſtices ſitting within exempt franchiſes or 
counties palatine are now the king's courts and the king's juſtices, and 
therefore a certiorari iſſuing out of the king's bench to theſe juſtices 
ſitting in Durham or the cinque-ports ought to be obeyed as by other 
juſtices ont of franchiſes. 2. That yet where franchiſes of this nature 
were antiently granted to abbots to make juſtices of gaol-delivery to 
{fit within franchiſes, as for inſtance jn the franchiſe of S:. Edmunds- 


Bury, there is a ſpecial commiſſion of gaol-delivery for that franchiſe. 


3. That this reſtriction of ſitting within the franchiſe extends not to 
the commiſſion of oyer and terminer, for that extends tam infra liber- 
zates, quam extra, and therefore may fit out of a franchiſe, [ ] 
and determine miſdemeanors within the franchiſe : And this 

I did once in a ſeffion in the county of Suffolk, which by reaſon of 
ſickneſs at that time, could not be held in Bury, viz. I kept the ſeſſion 


for the whole county by virtue of the commiſſion of oyer and terminer. 


4. This reſumption extends not to cities and boroughs, but they are 


ſpecially excepted, and particular proviſion for the biſhops of Ely, 
Vor., II. D Durham 
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Durhem and York, to be juſtices of the race only within their 
franchile. 

23. By the ſtatute of 6 R. 2. cap. 5. they are to hold their ſeſſions 
an the principal towns, where the county-court is held; but this 1s 
but directive not coercive, for the judges may, and uſually have ap- 
Pointed their ſeſſions at their pleaſure in other places. 


4+ Blackf, Com, ch. 19. P- 269. 270, Sce Index to 2 Hawk, Tit. Gaol-delivery. 


wt IR _ 
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CHAP. VI. 
Tauchin the * power of juſtices of afliſe and niſi prank, « with relation to 
felony. 


HE ſettled courſe of granting nj v ; prius was by the ſtatute of 27 
E. 1. de finibus, cap, 3. 

"By the conftruCtion made of that ſtatute, if a man be tadbied + in 
the country, and that indiftment removed by certiorari, and the body 
of the priſoner by habeas corpus into the king's bench, and there he 
pleads not guilty, after that ftatute and before the ſtatute of 6 H. 8. 
cap. 6. the tranſcript of the record might be ſent down by ni/t prius to 
try that iffue. 22 E. 4. 19. 5 Mar. B. Coron. 231. Thabats 42 E. 3. 
* cap 11. 4 Co. Rep. 43. b. Bibith's cafe. 

And the like may be done in an appeal, 21 H. 7. 34. a. 2& 3 P. 
& M7. Read's caſe, Dy. 120. a. Raft. Entries in title Appeal ond totunty 
$ H. I. 6. Coron. 463. 

[40] Upon the ſtatute of 27 E. 1. cas; 3. and the ſtatute of 14. 

HI. 6. cap. 1. there hath been variety of opinions touching 
their power in caſes of felony: Some have thought, that by virtue of 
thoſe ſtatutes they had originally a power to hear and determine fe- 
lonies without any other commiſſion, tho as to treaſon concerning 
coin, upon the ſtatute of 3 H. 5. cap. 7. it is exprefly direCted, that 
they ſhall have a commiſſion for the hearing and determining that of- 
fenſe; thus Stamf. Lib. II cap. 5. f. 571 & 58. Again, others have 
thought, that they have not any ſuch original power without a ſpe- 
cial commiſſion enabling them to hear and determine felonies origin- 
ally ; but that cammiſſion, as it ſeems by the ftatute of 27 E. 1. cap. 
3. is called a writ, but is in truth no other than a commithon, for all 
aſſociations are commiſſions; and then the naming of them juſtices of 
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nifi prius is nothing elſe but the. deſcription of thoſe perſons, to 
whom commiſſions of gaol-delivery ſhall be directed, and fo ny 
are no other but juſtices of gaol-delivery. | 

Others have thought, and that truly, that the juſtices of n1/ privs 
have not any original power of hearing and determining indictments 
of felony without a ſpecial commiſſion for that purpoſe, but that by 
virtue of the as of 27 E. 1. and-14 H. 6. they have a power to de- 
termine ſuch felonies only, as are ſent down to trial before them ; as 
they have power by the ſtatute of Y/e/tm. 2. (a) to give judgment 
in afliſes of darrein preſentment and quare impedit, where an ifſue is 


| brought down to trial hefore them, tho they have no power originally 


to hold plea in a quare impedit. 
And that this was the meaning of the ſtatute of 14 H. 6. cap. 1. and 


tho it ſpeaks of all caſes of felony and of treaſon, yet it is intended 


only of ſuch felonies or treaſons as were at iſſue and brought down 
before them to be tried by ni/# prius, appears in this, that as to thoſe 
points of treaſon, which were enacted by 3 H. 5. cap. 7. it is ex- 
preſly enacted by that ſtatute, that they ſhall have commiſhons to 
hear and determine them, and ſo as to thoſe they needed not the aid 
of a new ſtatute to enable it. No 

Now as to the uſage thereupon. 

1. 'In caſe of appeals. If ifſue be joined and ſent down , 
by ni/5 frrius to be tried, antiently indeed they did not pro- [41] 
ceed to judgment ; but if the defendant, were acquitted, they did by 
the ſame jury inquire, 1. Of the damages. 2. Of the ſufficiency of 
the plaintiff, 3. Of the abetters ; and this inqueſt being returned 
into the king's bench, there judgment and execution were made, 
quod vide 8 H. 5.6. Coron. 463. yea and by Fairfax, 22 EF. 4. 19. 


It the plaintiff were nonſuit at the ni/f/ privs, the juſtices of nife 


prius ſhould only record it, and remit the record into the king's 

beach, and not arraign the priſoner at the king's ſuit. FT 
But the later practice and authority is otherwiſe, viz. That they 

may not only inquire of the abetters, but alſo give judgment againſt. 


them; and, if the plaintiff be nonſuit, may arraign the priſoner at * 


the king $ ſuit, and give judgment and make execution. Dy. 120. 
#. Kead's caſe. And ſo if he be convict of manſlaughter upon an 
appeal. the juſtices of ml prius allow his clergy, 4 Co. Rep. 43. b. Bis 


(a) cap, 30, See 2 Co. Ifit. 424. 
... 08 baths 
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bith's caſe ; and this it ſeems 1s warranted by the conſtruCtion of the 
ſtatute of 14 H. 6. cap. 1. for the ſtatute of Jem. 2. cap. 12. ( b) ex- 
tends not to this caſe, eſpecially of arraigning the priſoner upon a 
nonſuit. | 
. 2. As to an indiftment of felony or treaſon removed out of thecounty 
by certiorari, and the party pleading, the record is ſent down by 
'71i/7 prius to be tried, the judges of ni// prius may upon that record 
proceed to trial, and/ judgment, and execution, as if. they were juſ- 
tices of gaol-delivery by virtue of the ſtatute of 14 H. 6. cap. 1. 
But if there were any queſtion upon that ſtatute, yet the ſtatute of 
6 H. 8. cap. 6. which extends to all juſtices and commiſhoners as 
well as thoſe of gaol-delivery and of the peace, enables the court of 
king's bench to ſend to them the very record itſelf, and by ſpecial writ 
or mandate to command them to proceed to trial and judgment upon 
ſuch iflue joined; as they may command the juſtices, before whom 
the indiment was taken, to proceed tc to hear and determine the fame 
if no ſuch iſſue were joined. | 


4 Blacks. Com, ch. 19. p. 269, See Index to 2 Hawk. P. C. Titles Affiſe, Nifi Prius, 


1{b) 2 Co. Inflit. 383. 


| [42] CHAP. VI. 


Concerning the PPT T We of peace, and the power thereof, in relation 
| to felomes. 


by the king by commiſſion. 
But the firſt eſtabliſhment of juſtices of the peace was by the ſtatute 


of 1 E.3. cap. 16. Good and lawful men Ju be of gned in every 
County to keep the peace, 


And by the ſtatute of 18 F. 3. cap. 2. Two or three if the beſt 
reputation in the counties, with other wiſe and learned in the law, hal. 


be aſſigned by the king's commiſſion to hear and determine felonies and 
 treſpaſſes done againſt the peace in' the ſame counties, and infliet puni/h- 
ment. reaſonably according to law and reaſon, and the manner of the 


deed ; and this ſtatute directed their power of hearing and determining . 


as well as keeping the peace, ' 


In 


A T common law there were conſervators of the peace aſhgned 
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In purſuance of theſe ſtatutes, and of other ſtatutes { We relative to 
juſtices of peace, they have a commiſſion of the peace under. the 
great ſeal directed to them. 

And this commiſſion conſiſted antiently of three clauſes of Aſig- 
navimus, and now of two. 

The firſt is, Aſignavimus vos conjunttim & 4iviim im & quemlibet* 
veſtrim ad pacem noftram in com* Cant* conſervandam, &c. And this 
makes every of them conſervators and juſtices of the peace for thoſe 
aQs that are performable by one juſtice. 

'The ſecond is, Affignavimus vos & quoſlibet duos vel plures ſl 
trim, quorum aliquem veſirim A. B. C. Wc. unum eſſe volumus, juſ- 
ticiarios noftros ad inquirendum per ſacramentum proborum & legalium 
hominum de comitatu preditto, per quss rei veritas melius [ciri 
poterit, de omnibus & omnimodis feloniis, veneficiis, incantati- [ ] 
onibus, arte magica, fortilegiis, tranſgreſſionibus, foreſtallarits, regrata- 
ris, ingroſſarus, extortiombus quibuſcunque : Ac de emnibus & ſingulis 
aliis malefattis & offenſis, de quibus juſticiarii pacis noftr& legitim@ in- 
qutrere poſſunt aut debent, per quoſcunque & qualitercunque in comitatu 


pradifto fattis & perpetratis, vel que in poſterim ibidem ficri con- 


tigerit ; and then goes to ſome particular offenſes, and to inſpect in- 
dictments taken before them or before former juſtices of the peace, 
and to make proceſs againſt perſons indicted, gquouſque capiantur, red- 

dant ſe, vel utlagentur : Ac omma & ſingula felonias &c. & cetera 
premiſſa fecundim legem & conſuetudinem regni neſtri Anglie andjen- 


dum & terminandum, and to do exzcution thereupon. 


A proviſo if a caſe of diftculty ariſe, then to reſpite judgment till 
tie juſtices of aſſfiſe come into the county, &c. 

So that the commiſſion gives a perſonal power to every juſtice 
of peace by the firſt clauſe ; but by the ſecond gives to them, or two 
of them, whereof one of the quorum, power to hear and determine 
felonies, &c. 

But beſides theſe powers ſpecially given them by their aitios. 
and the general acts of parliament touching juſtices of peace, there 
are divers ſubſequent ſtatutes, that give them powers, ſometimes to 
one Juſtice, ſometimes to two, ſometimes n their ſeſſions, ſometimes 
out of their ſeſſions, which it were too long. here .o recite; I ih4ll 
only apply myſelf to that power, that they have by their com- 


(a) 34 E. 3- caps 1. 2H, 5. caf, I. : 


D 3 miffion 


| 2 | 

| *; | 
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mifficn or otherwiſe, in reJation to treaſons, felonies, and capital 
offenſes. IN ' 

I. And in the firſt place touching the ſecond Aſipnavimus, where- 
by they have power to hear and determine. 

Without this clauſe they have no power to hear and determine fe- 
lonies or other matters, for the bare making of them juſtices of peace 
without this clauſe doth not give them power to hear and determine 
inditments: wide Stamf. P. C. Lib. II. cap. 5. f. 58. a. And 
therefore in all returns of making up of records before juſtices of 
peace touching indiftments or conviCtions, they muſt be mentiond to 

F be juſtices of PEACE, nec Non ad diverſa felonias, tranſgreſſiones, 

44 ] & alia malefatla in codem comitatu a parbeard audiendum &©& 
terminandum aſſignat”. 

Yet this clauſe doth not make them juſtices of oyer and terminer, 
for that is a diſtin commiſſion of another nature, as hith been 
ſhewn ; and therefore thoſe as of parhament, that create new of- 
fenſes and limit them to be heard and determind before juſtices of oyer 
and zerminer only, give not thereby power to the juſtices of peace 
in ſuch caſes, unleſs/alſo named in the act of parliament. 

As the ſtatute of 5 Eliz. cap. 14. of forgery, 3 H. 1. cap. 13. 
conſpiring the king's death, 33 H. 8. cap. 12. murder in the king's 
palace, 8 H. 6. cap. 12. embezzeling records, 33 H. 6. cap. 1. em- 
- bezzeling maſter's goods, 2 & 3 E. 6. cap. 24. ſtroke in one county 
and death in another, acceffary in one county to a felony in another ; 
for theſe ſtatutes limit the puniſhment of theſe offenſes to ſpecial 
judges appointed by the aCts themſelves, or to juſtices of oyer and 
zerminer, under which appellation generally, in ſtatutes, juſtices of 
peace come not. 9 Co. Rep. 118. b. Co. P. C. cap. 41. p. 103. 
Dalt. cap. 20. (b). 

As touching high treaſon it is not mentiond in their commiſhon, 
and they have no power to hear and determine it by the general 
words of their commiſſion, | 
| But a juſtice of peace upon complaint of a treaſon, may examine 
and commit the offender to priſon, and take informations touching 
it, for it is a breach of the peace, and in order to the conſervation 
thereof, he may commit the offender to gaol, in order to farther 


proceeding againſt him by juſtices of oyer and terminer or gaol-de- 
livery. 


ob) New Edit. cop. 40+ þ. 108, 


But 
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But by ſome aQts of parliament Juſtices of peace may take indict 
ments of particular treaſons, but thoſe preſentments they muſt cerafy- 
into the king's bench or gaol-delivery, as the caſe ſhall require, as 
upon the ſtatute of 5 E/;z. cap. 1. for maintaining the authority of the 
ſee of Rome, 13 Eliz. cap. 2. for bringing i= bulls for abſolution, 
Agnus Dei, &c. 23 Eliz. cap. 1. for withdrawing and reconciling, Or 
being withdrawn from the king's alligeance. 

By the ſtatute of 3 H. 5. cap. 1. as to treaſon for clip- [4 ” of 
ping, &c. power was given to the juſtices of peace to inquire 
and make proceſs thereupon, and antiently that clauſe was put intv 
their commiſſion, but now omitted ; for by the ſtatute of 1 ar. 
cap. |. the aCt of 3 H. 5. cap. 6. is repealed, and conſequently the 
at of 3 H..5. cap. 1. that gave power to juſtices of peace to inquire 
| touching it. F 

By the ſtatute of 26 H. 8. cap. 6. power is given to: juſtices of 
peace to the adjacent counties to hear and determine counterfeiting 
and clipping of coin, and murders and other felonies in //ales ; but 
this alſo as to treaſons is repeald *y the ſtatute of 1 & 2 P. & os 
cap. 10. 

As touching felonies. 

It is true, that by the antient ſtatute of 6 E. 1. cap. 9. and 4 
E. 3. caps. 2. murders and manſlaughters were to (tay till the gaol- 
delivery. 

But by the ſtatutes of 18 F. 3. cap. 2. 34 F. 3. cad. 1197-2» 
cap. 10. tho they do oniy mention felonies, and do not expreſly men- 
tion murders and manflaughters, and although the commifhon of the 
peace mentions not murders by expreſs name but only felonies g-ne- 
rally, yet by thefe general words in theſe ſtatutes, and this com- 
miſſion, they have power to hear and determine murders or man- 
 {laughters, and thus it has been reſolved 5 HE. 6. Dy. 69. a. Pref, to 
10 Co. Rep. againſt the opinion of Fitzherbert in his Juſtice of Peace, 
and 9 H. 4. 24. Coron. 457. 

For till the ſtatute of 13 R. 2. cap. 1. a zeneral pardon of all fe- 
Jonics had pardoned murder ; and tho that flatute require the word 
murder to be expreſſed, yet that is with relation only to pardons, and 
not to reſtrain the extent of the word felonies in a commiſhn. 

And. therefore I know not what my lord Coke means in his com-. 
ment upon the ſtatute of G/oyceft. cap. 9. 2 1n/iit. p. 316, where he 
laith, that juſtices of peace cannot take an indiftment of the kuliing of 4 
"DO + may 
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man ſe defendendo, becauſe not within their commiſſion, but juſtices of 
gaol-delivery may; for if juſtices of peace have a power to hear and 
determine murder or manſlaughter, it ſeems they may take an indict- 
[46 ] ment of ſe defendendo, for the coroner may take an indict- 

ment of ſe defendendo. 3 E. 3. Coron. 286. Co. Entries 354. 
a. Crompt. Fuſtice 28. a. Holme's caſe, and ſo may juſtices of peace 
againſt the opinion of Stamford, f. 15. b. But tho the juſtices have 
this power, yet they do not ordinarily proceed te the hearing and de- 
termining of murder or manſlaughter, and rarely of other offenſes 
without clergy, and the reaſons are, p 

' 1. The monition and clauſe in their commiſſion in caſes of difficulty 
zo expedt the preſence of the juſtices of afſiſe. 

2. The direQion of the ſtatute of 1 & 2 P. & M. cap. 13. which 
direQs juſtices of peace in caſe of manſlaughter and other felonies to 
take the examination of the priſoner and the information of the fact, 
and put the ſame in writing ; and then to bail the priſoner, if there 
be cauſe, and to certify the ſame with the bail at the next gaol-de- 
livery ; and therefore in caſes of great moment they bind over the | 
proſecutors, and bail the party, if bailable, to the next gaol-delivery ; 
but in ſmaller matters, as petit larciny and ſome caſes within clergy, 
they bind over to the ſeſſions, vide Dalt. cap. 20. (c) ; but this is but 


- In point of diſcretion and convenience, not becauſe they have not juriſ- 
- dition of the crime. 


By force of this commiſſion they may take an inquiſition touching 


 Felo de ſe, if not inquired before by the coroners ; and tho the coro- 


ner's inquiſition is to be ſuper viſum corports, this needs not, but it is 
traverſable. Co. P. C. p. 55. 
They may proceed upon an indidtment taken before former Jo 


tices of the peace in the county by the ſtatute of 11 H. 6. cap. 6. 


and 1 E. 6. cap. 7. but cannot proceed upon an, indictment taken 
before commiſſioners of oyer and terminer or gaol-delivery. Lamb. 


Fuflic. p. 551. 
But if an indictment be taken before the ſheriff in his Turn by the 


Natute of 1 E. 4. cap. 2. thoſe inditments are to be delivered to the 


Juſtices of peace at their next ſeſſion, and they may proceed upon 
thoſe preſentments, | 

Tho they have power to bear and determine felonies, yet, 1. They 
cannot deliyer a perſon by proclamation, (as _— of gaol-delvery 


(c) New Edit. þ. 107, | 
may,) 
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may) till an inquiſition taken ; but if an inquiſition be taken and 
an ;gnoramus found, they may deliver him, as it ſeemeth, Crompt. de 
Pace, f.9. b. 2. They cannot affign a coroner to an approver. 

Tho this be not a commiſſion of oyer and terminer, yet by the 
opinion B. Commiſſion 8. a commiſſion of oyer and terminer in the 
county determines the ſecond Afignavimus. of the commiſſion of the 
peace ad audiendum & terminandum ; quod quare. 

A general commiſſion of the peace in a county, in two caſes, doth 
not determine the power of former juſtices of peace, 1. Where they 
are juſtices by charter, ſuch as are in London, Norwich, &c. for theſe 
are perpetual and not amoveable. 2. Juitices in a particular city or 
corporation, parcel of a covnty, by commiſſion are not ſuperſeded 


by a new commiſſion granted for the whole county by the ſtatute of 


2& 3 P.& M. cap.18. Vide ſiatute 11 H.6. cap. 6. 

| If the kihg by charter granc to a corporation, that the mayor and 
recorder ſhall be juſtices of peace within the city, whereby they are 
juſtices in perpetuity by charter, yet if there be no words of exclu- 
fion, the juſtices of peace of the county have a concurrent juriſdiction 
with the juſtices by charter, and ſo it is, if they be juſtices by com- 
mithon in the town or city : Or the king, notwithſtanding that char- 
ter, 'may grant a commiſſion of the peace ſpecially in that city or 
county, and they will have a concurrent Juriſdichon with the juſtices 
by charter. 

But if this franchiſe of bein g juſtices be a ta quad juſliciarii 
comitatds ſenonintromittant, then, tho a ſubſequent commiſhon begranted 
in the county at large, it ſeems they have no juriſdiction in this corpo= 
ration or town. 20 H. 1, 8. Caſe de Abbe de St. Albans; quare ta- 
men, whether the indiAtment or ſeffion in the franchiſe be void or 
only a contempt in the juſtices: This was heretofore moved between 
the juſtices of the peace of Surrey and the boxough of Seuthwark, but 


| never reſolved ; but ſome thought it to be like the cafe of the baili- 


wick of a liberty and retorna brevium granted, ita qudd Vicecomes non 
intret, if the ſheriff executes a writ within the liberty, the 


execution is good, but the ſheriff punihabls for infringing [ 4 48 ] 
the franchiſe. 


By the ſtatute of 4 E. 3. Fong 2. the juſtices of the peace ought to 
deliver all\heir preſentments to the next ſeflion of gaol-delivery, where 
they ſhall be finally heard and determined, 


It 
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Tt is true the juſtices of peace may ſo deliver them over, and if 
they deliver them ſo over, the juſtites of ga6l-delivery may proceed 
to determine then, as well as upon the coroner's inqueſt, namely if 
the offender be in gaol, but otherwiſe not. F 
But this delivery over of the preſentments at the ſeffion is neither 
uſual nor neceſſary at this day, for - that ſtatute was made when the 
juſtices of peace had only power to inquire and not to determine. 

But by the ſtatute of 18 F. 3. cap. 2. their commiſkons where to 
hear and determine, and ſo were all the comiffions of the peace made 
after that ſtatute, ſo that after that ſtatute they might, if they pleaſed, 
determine the preſentments taken before themſelves. 

Tho commiſſioners of oyer and terminer may indiCt and try at the 
ſame ſeſſion, yet (as before) it hath been ruled otherwiſe in cafe of 
Juſtices of peace, unleſs by conſent. But certainly conſtant uſage and 
learned opinion muſt give that expoſition upon thoſe reſolutions, that it 

muſt extend only to popular aCtions or indiftments for miſdemeanors, 

and not in caſes of felony, for here they may and do proceed de 4:z 
#n diem and at the ſame ſeffions, and ſo much is intimated in Bump- 
fied's caſe, H. 11 Car. 1. (d) ſupra, cap. 4. p. 28. and Coke 4 In/tit. 
_ cap. 28. þ. 164. expreſly ſaith it is common experience, and reaſon 
ſpeaks for it, as well as in the caſe of the commiſſion of oyer and ter- 
miner, the ſefſhon being in the ſame county, and with a public ſum- 
mons preceding every general ſeſſions. 

The ordinary courſe of proceeding is in their ſeffions, which are of 
RE kinds, v:z. private ſefſfions, or public. Touching the former I 
ſhall fay nothing, for it is ordinarily for the diſpatch of country buſi- 
neſs, or about ale houſes, poor, &c. 

The public ſeffions are of two kinds, viz. the general 
[ 4 ] quarter-ſefſions, and general ſeffions that are not quarter-' 
ſeſſions ; both are or ſhould be ſummoned by a precept in the king's 
name ; quod vide Crompt. Juſtice 232. &. or of the Juſtices. Lamb. 
Lib. IV. cap. 2. 

As to the juriſdiQtion i in general both agree, that in either of theſe 
general ſeſſions of the peace they may proceed touching thoſe mat- 
ters that are within their commiſſion, as to take indictments, try 
felons, &c. | 

But by particular as of parliament ſome things are limited to the 
quarter-{eſhions, and cannot be proceeded in at other general ſeſſions, 


(4) Cre. Car. 438. 448. 
| as 
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as 5 & 6 FE. 6. cap. 14. for ingroſſing, 1 H. 1. cap. 1. hunting, 
ot 3 P. & M. cap. s. highways, 5 El:z. cap. 9. perjury, 5 Eliz. 
cap. 12. licenſing badgers, 7 £. 6. cap. 5. wines, and divers others, 
de quibus vide Lamb. Lib.1V. cap. 19. 

Theſe quarter-ſefſhons were by ſeveral aCts of parliament appointed 
to be held at ſeveral times, by 25 E. 3. cap. 8. at the Annunciation, 
St. Margaret, St. Michael, and St. Nicholas. 

By 36 FE. 3. cap. 12. within the utas of Epiphany, within the 
week of Lent, between Pentecoft and Midſummer, within eight days 
of St. Michael. Fe: 

By 12 R. 2. cap. 10. the ſeſſions are ſet at liberty, viz. to be held 
every quarter of the year at leaſt ; __ Middleſex is GR by 
14 H. 6. cap. 4. 
| By the ſtatute of 2 FT. 5. cap. 4. in the firſt week after $7. Ms 7- 
chael, Epiphany, clauſe of Eafter, and tranſlation of St. 1 homas the 
martyr, 

By the ſtatute of 33 $7 8, cap. 10. the Tis after Eaſter a 
is expounded to be in the week after Clauſum Paſche, for the ſel- 
fions to be held ; yet Clauſum Paſche or Low-Sunday is the firſt day 
of that week. 

The ftriCt regular pales of the ſtatute of 2 H. 5. for the week 
after Michaelmas, &c. is, that if Michaelmas fall upon the Sunday 
or Monday, the quarter-ſeſſions in ſtritneſs ſhould be held in the en- 
ſuing week, and not the ſame week. 

Yet it is very plain, that the quarter-ſefſions are variouſly 
held in ſeveral counties, ſome at one day, ſome at another, [ 50] | 
yet it hath been ruled, that theſe are each of them good quarter- 
ſeſhons within the ſeveral aCQts that relate to quarter-ſeflions ; for theſe 
acts, eſpecially that of 2 H. 5. is only direRive and in the afirmative, 
and therefore, tho the ſeffions are held at another day according to 
the general direCtion of the ſtatute of 12 KR. 2. yt they are quarter= 
ſeſhons. 

_ Nay in Middleſex, where by the ſtatute of 14 H. 6. there are 
regularly but two ſeſſions, yet they may hold quarter-ſeffions '(as in- 
deed they do,) in that county : tho theſe ſeſſions are not preciſely held 
at the times prefixed by 2 H. 5. yet they are quarier-ſeffions if held 
quarterly; and ſo it was agreed by the juſtices upon a late a& /e} 


this ſefſion of parliament for the —— and ſubſcribing the oaths of 
ſupremacy. 
(e) 25 Car, 2. caps 2» 


IL I 
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II. I ſhall now proceed to ſome few obſervations touching the 


| power of particular juſtices of peace by virtue of their firſt 4ſigna- 
vVimus in the commiſſion, which makes every particular juſtice a juf . 


tice of peace, and gives him power to conſerve the peace. 
Concerning their power to bail or commit perſons brought before 


them for felony vide infra in capite de bail & mainpriſe (f), & nota 


ftatute. 34 E. 3. cap. 1. & aha flatuta. 

They are to execute their authority as juſtices of peace within the 
county wherein they are juſtices. | | 

If a juſtice of peace lives or be out of the county, wherein he is 


juſtice, he cannot by his warrant fetch a perſon out of the county, 
' where he is juſtice, to come before him in the county, where he is; 


13 E. 4. 8. b. Plowd. Com. 31. a. Platt's caſe. - 
He cannot do a judicial aCt out of the county wherein he is a juſtice 


of peace, as take recognizances, take examinations, commit offenders, 
Ec. but he may do a miniſterial act, as to examine a party robbed, 
whether he knows the felons according to the ſtatute of ' 

[ $1 ] 27 Eliz. cap. 13. H.6. Car. 1. B. R. Heher's caſe, Croke, 
þ- 211, 212. yet quere of recognizances and examinations, for they 


are aCts of voluntary juriſdiction, and therefore it ſeems may be done 
out of the county, as well as a biſhop may grant adminiſtration, in- 


| itution, or orders out of his dioceſe : But indeed impriſoning of a 


perion for not giving recognizance, or committing a perſon for a 
crime, are aCts of compulfory juriſdiction, and may not be exerciſed 
Out of his county {pg/). | Fd 

Yet ſuppoſe a man be a juſtice of peace in London and in Middle- 
ſex, as the recorder is, whether he may not commit a perſon in 1:d- 
dleſex brought our of London or @ converſe, it ſeems it hath been al- 


_ ways practiſed, for he is in commifhon in both places. 


IT Z. commits a felony in the county of B. where he lives, and 
gocs into the county of C. and is there taken, a juſtice of the peace 


(f) cap. 15. | & city,-br precin& adjoining, that is 
(2) By g Gee. 1. cap. 7. F. 3. * If a © a county of itſelf; provided, that no 
« juitice happens to dwell in any city or «© power 1s thereby given to the juſtices 
«« other precinct, that is a county of itſelf, * for the county at large to hold their 


« ſituate within the county at large, for *© fefhons in cities or towns, that are 


« which he ſhall be appointed a juſtice, * counties of themſelves, nor to juſtices, 


« tho ut within the ſaid county, he may *© ſherifts, conſtables, or other peace-ofh- 


© grant warrants, take examinations, and © cers of the county at large ta a& or 
& make orders for any matters, which «© intermeddle in any matters ariſing with- 
« any one jultice may act in at his dwell- «© in ſuch cities or towns, otherwiſe than 


* houſe, tho out of the county whereof « ag if the ſaid a had never bcen made.” 


* he 1s appointed a juſtice, and in ſome 


of 
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of the county of C. may take his examination and informations in 
the county of C. tho the felony were committed in the county of B. 
yet quere, whether upon his arraignment in the county of B. thoſe 
examinations can 'be given in evidence ; I have not allowd them, be- 
cauſe tho he may commit and examine, and give an oath to the in- 
formers, yea and hind them over to give evidence or commit them, 
yet that is but for neceſſity of preſerving the peace, tor he hath really 
no juriſdiction in the caſe. 

And note, the cuſtom of London enables the juſtices of gaol-deli- 
very to fit at Newgate, which is in London, both for Middleſex and 
London, but the juſtices of the peace for Middleſex fit only in 11{id- 
dleſex, and the juſtices of the peace for London in London. 

By the ſtatute of 1 & 2 Ph. & Mar. cap. 13. they ought 

to take the examinations of felons (without oath,) and the ( 52] 
informations of accuſers or witneſſes (upon oath,) and return them 
to the juſtices of gaol-delivery. 
| And theſe examinations may be read as evidence againſt the pri- 
ſoner, and ſo may the informations of witneſſes taken upon oath, if 
they are dead or not able to travel, for they are judges of record, and 
the ſtatute enables and requires them to take theſe examinations ; but 
then oath is to be made in court by the juſtice or his clerk, that theſe 
examinations and informations were truly taken. 

If A. brings B. before a juſtice of peace for ſuſpicion of Ss: if 
he can teſtify materially againſt him, he may bind him over to pro- 
ſecute; and, if he refuſes, the juſtice may commit him. 

The juſtices of the peace have juriſdiction of felonies ariſing with- 
41n the verge. 4 Co. Rep. 46. a. Wigg's caſe. 

The juſtices of the peace in their ſeſſions may proceed to outlawry 
in caſes of indiftment found before them, and that by the common 
law; and in caſes of popular actions may proceed to outlawry by the 
ſtatute of 21 Tac. cap. 4. 

But they cannot iſſue a capzas utlegatum, but muſt return the re- | 
cord of the outlawry into the king's bench, and there proceſs of ca- 
pias utlegatum ſhall iſue. Dalt. p. 406. (kh). 


See Burn, Tit, Juſtices of Peace, x Blackf. Com. ch, 9. P+ 351» &c. and Index to 
| 2 Hawk. P, C. Tit. Peace, 


(Þ) New Edit, FD 672. 
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_ Concerning the coroner and his court, and his authority in pleas of the 


are the coroners of particular lords of liberties and franchiſes, who by 


 eleCting coroners 1s confirmed to the counties, yet there is a ſaving to 


' admiralty, and the verge. 
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Crown. 


YORONERS are of three kinds, viz. 1. Virtute officii. 2. Fire 
tute carte ſive commiſſi: onts. 3. [irtute eleftions, as the coro- 
ners of counties. | 
T.. The coroner virtute officiz is the chief juſtice of the king's bewih; 
who by virtue of+his office 1s the chief coroner of England, 4 Co. Rep. 
51. b.'in caſe de comminaltie de Sadlers, and therefore i it 1s there ſaid, b. 
« Thatin the time of H. 1. it was reſolved, if a man be flain in open | 
« rebellion, the chief juſtice upon the view of his body may make a 
& recerd thereof and ſend it into the king's bench, and thereupon the 
« party flain ſhall forfeit his lands and goods,” which may be true as 
to goods, but not as to lands, becauſe none can 2 be attainted after his 
Saak but by a&t of parliament. | 
But of this hereafter. 
II. Coroners by charter or oommibron or privilege : And theſe ofr- 
dinarily were made by grant or commiſſion without eleQtion; ſuch 


charter have power to create their own coroners, or to be coraners 
themſelves : Thus the mayor of London is by charter coroner of Lon« 
don, the biſhop of Ely hath power to make coroners in the iſle of Ely 
by the charter of HF. 7. Queen Catharine had the hundred of Colridge 
granted to her by the kipg 35 #7. 8. with power to nominate coroners. 
9 Co. Rep. 29. b. Ameredith's caſe. 

And therefore by the ſtatute of 28 E. 3. cap. 6. where the power of 


the king and other lords, which ought to make ſuch coraners, their - 

ſeignories and franchiſes, ſo that the king may grant coroners 

[ a4 4 ] within certain precinCts; and lords. of franchiſes, that have 

power to nominate coroners by charter, may ftill do it without 
election. 

There have been two great precinQts, that by the king? s grants have 

power of granting or having coroners, namely, the juriſdiction of the 


As 


% 
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As touching the former I have not ſeen the grant, but I have heard 
the lord admiral is either made coroner, or hath power to make them 
within his juriſdiction ; and of the death of a man or other articles 
belonging to the coroner ariſing upon the high ſea, inquiſitions have 
been uſually taken by the coroners appointed by the king or his ad- 
miral, and here the coroners of the. county have no juriſdiction. 

But of deaths of men happening upon arms of the ſea below the 
bridges within the bodies of counties, as upon 7hames or Severn, &c. 
in ſhips there hovering, tho the coroner of the admuralty hath juriſ- 
diction, yet it is not excluſive of the juriſdiction of the coroner of the 
county, who may inquire in any great river upontheſe articles, where 
a man can ſee from one fide to the other, 8 E. 2 Coron. 399. Qnly 
the inquiſitions taken before the coroner of the admiral are returned 
before the commiſſioners upon the ſtatute 28 H. 8. cap. 15. The in- 
quiſition before the coroner of the county is to be returned before the 
commiſſioners of gaol-delivery for the county. 

The other great juriſdiCion is the coraner of the king's houſe, uſu- 
ally called the coroner of the verge, who it ſeems antiently was ap- 
pointed by the king's letters patent ; but by the ſtatute of 33 H. 8. cap. 

12. the granting thereof is ſettled in perpetuity in the lord ſteward, or 
lord great maſter of the king's houſe for the time being. 

 Antiently the coroner of the verge had power to do all things TH 
the verge belonging to the office of the coroner, exclukve of the co- 
roner of the county; but becauſe the king's court was moveable often, 
by the ſtatute of Articuli ſuper cartas, cap. 3. (a), it is ordained, that 
of the death of a man the coroner of -the county ſhall join in inqui- 
ſition to be taken thereof with the coroner of the king's houſe; [55] 
and if it happen it cannot be determined before the ſteward, * * 
proceſs and proceeding ſhall be thereupon had at common law. 
| But yet in that caſe of death within the verge, the coroner of the 

_ county -cannot take an inquiſition without the coroner of the verge ; 
and.f he doth, it is void; but if one perſon be coroner of the county 
and alſo of the verge, the inquiſition before him js as good as if the 
offices had been. in ſeyeral perſons, and taken by both. 

And tho'the court remove, yet he may proceed upon that i inqui- 
| fition, as coroner of the county. 4 Co. Rep. 45 & 46 Wigg's caſe. 

\ Butaf.a murder or-manſlaughter be done within the precinQs of the 
king's:palace limited by the ſtatute of 33 ZH. 8. cop. 12, then by that 


(4) 2 Co. Inflir. þ. 550. 
ſtatute 
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ſtatute the inquiſition ſhall be taken by the coroner of the houſhold, 

_ without the adjoining or affiſting of any coroner of any county, by 
twelve or more of the yeomen officers of the king's houſhold; and 
this is enacted to be as ſufficient, as if taken alſo by the coroner of the 
county, and the method of the return and proceeding upon thoſe in- 
quiſitions before the lord ſteward is therein declared and enacted. 

III. The general coroners of counties. | 
"Theſe by the ſtatute of 7e/2. 1. cap. 10. (b), and 28 FE. 3. cap. 6. 
are eligible by the county in the county-court by the king's writ de 
coronatore eligendo, and ſworn by the ſheriff for the due execution of 
their office. F. N. B. 163. 
The ſtatute of Y/e/2m. 1. direfts they ſhould be knights, but that is 
out of uſe ; but by the ſtatute of 14 FE. 3. cap. 8. they ought to have 
ſufficient lands in the county ; and by the ſtatute 28 E. 3. cap. 6 they 
ought to be lawful and fit men. 
In as much as their office is by eleQtion, their offices do not deter- 
mine by the demiſe of the king, as ſheriffs do. Dy. 165. a. (#*) 
And in as much as they are elected by the freeholders of the county, 
- - 7 If they be inſufficient and not able to anſwer their fines, and 
[55] perform the duties of their place, the whole county ſhall be 
anſwerable for them and their miſcarriages, and amercements or fines 
ſhall be impoſed upon them for the ſame, [wz. if upon proceſs againſt Z 
| the coraner for his fine or amercement the ſheriff return nihi! habet,) : 
' and proceſs ſhall go againſt the whole county, becauſe eleCted by them. | 
2 Co. Inflit. p. 115. 
In ſome counties there be only two coroners, in ſome four, in ſome 
ſix, and by the ſtatute of 34 & 35 H. 8. _ 26. in each county in 
Wales, and in Cheſter two. OE 
If there be above two coroners in a county, and a writ be directed 
coronatoribus, tho one die, yet as long as the plural number remain, | 
a return by the coroners is good; but if there be but only one ſurvivor, 
he cannot execute the writ and return it till another be made. 14 H. 4. 
35. @- 31 Aſſiz. 20. But if there be two coroners, in a county or 
more, one may execute the writ, as in caſe of an exigent, but the re- 
turn muſt be in the name of the coronatores. 14 H. 4. 34, b. per Hank. 
39 H. 6.41. 
But tho there be many coroners in the county, an EM” RIO ſuper 
viſum corporis way be taken by any one of them, Stamp. P. C. p.53. a. 
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HISTORIA PLACITORUM CORONE. 5&«g 
As coroners may be elefted by writ de coronatore elttrends; ſo they 


may be amoved for reaſonable cauſe, and new ones choſen in their 


room by writ. 
And altho that cauſe be not traverſable, 5 Ce. Rep. 58. b. yet if it 


| be falſe, he may have a fuperſedeas to that new writ. F. N. B. p. 163. 


Thus far concerning the conſtitution of theſe officers and their dit- 
fereat kinds; now touching their jurifdiftion and proceeding. 

Before the ſtatute of Magna Carta, cap. 11. (c) the coroner held 
pleas of the crown, by that ſtatute nullus vice-comes, conſtabularius, 


'coronator vel alii ballivi noftri teneant placita corone, ſo that thereby 
their power in proceeding to trial or Joann | in pleas of the crown 1s 


taken away. 

But yet they retaind a juriſdiction ſtill as to matters of] in- [57 7 
quiry, taking of appeals, &c. all which is ſet down at large 57 
in the ſtatute of 4 E. 1. ſtyled De officio coronatorum, viz. 1. Of the 
death of a man, whether by felony, misfortune, &:. viz. de ſabitd 


 mortuis. 2. Of rreaſure-trove. 3. Of appeals of rape. 4. Appeals 


de plagis & mahemio. 5. Of deodands. 6. Of wreck of the ſea; 
and 7. By ſome, of breach of prion (4). 1 ſhall reduce them to theſe 
four, v2. | 

1. His power to take inquiſitions ſuper viſum corporis. 2. His 


power to take appeals. 3. His power to take the accuſation of an 


approver. 4. His power to take abjuration. 

1. For inquifitions. 

Regularly the coroner hath no power to take ;nquiſitions, but 
touching the death of a man and perions Jubits mortuis, and ſome 
ſpecial incidents thereunto. 

If any perſon dies fuddenly, tho it be of a fever, and the- townſhip 
bury him before the coroner be ſent for, the whole townſhip ſhall be 
amerced. Jtin. North. Coron. 319. Nota, . this caſe is miſprinted, 1 
have ſeen an antient tranſcript at large of the /ter of North'ton, and pe- 


ruled this very caſe, which in libro mes f. 52. b. is moruſt de feyme, Viz» 


ſtarved by hunger ; for tho a man dies ſuddenly of a fever or apoplexy, 
or other vifitation of God, the townſhip ſhall not be 'amerced, for 
then the coroner ſhould be ſent for in every caſe; but if it be an un- 
natural or violent death, then indeed if the coroner be not ſent for to 


_ View the body, the town ſhall be amerced: 


(<) 2 Co, Inflit. p. 32. | d) Vide Corn. + 435 
Vor. II. _ Wc £ , wal And 
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And o it is if the vill leaves a body, that died of a violent death, 
above ground unburied, the townlhip ſhall ' be amerced, 3 E. 3. 
Coron. 339. and the amercements in theſe caſes may be ſet upon 
the preſentment of the grand __ or upon the preſentment of the 
coroner. 

But if a priſoner in gao/ dies a natural death, yet gk the 
gaoler ought to ſend for the coroner to ya Ire, becauſe tt may be 
poſſibly preſumed, that the priſoner died by the ill vinge of the 

'gaoler. EN 
And if this death happens mn « king's bench, the clerk 

[ 58 ] of the crown, who is the coroner for that court, is to view 
the body. 3 E. 3. Coron. 292. 8 E. 2. Coron. 421. 

If the coroner have notice and comes not in convenient time to 
_ view the body and take his inquiſition upon the. death of him, that 
thus dies ſuddenly, and therefore upon a preſentment by the grand 
inqueſt of a death by miſadventure, if the like preſentment be no: 
found in the coroner's roll, he ſhall be fined and umpriſoned. 3-5. 3. 
Coron. 292. 

And by the ſtatute of 1 HF. 8. cap. 1. he ſhall forfeit forty ſhillings 
for every ſuch default, and the juſtices of the peace and juſtices of 
affiſe have power to enquire of thoſe defaults, and this without any 
fee to be taken by the coroner. But by the ſtatute of 3 7. 1. cap. 
'. 1. if the coroner be remiſs, and makes not inquititions upon perſons 
Main, or doth not return the ſame to the next gaol-delivery, he is to 
forfeit 51. for every default. 

The coroner cannot take an inquiſition but upon the view of the 
body, and if he doth, ſuch inquiſition is void; and the reaſon is, 
becauſe oftentimes much of the evidence ariſeth upon the view, for the 
mquiſition ought to contans the manner of hs death, the place, length 
and depth of the wound, &c. 

| And therefore tho where there are many coroners, one may take 
the inquifition. Stamf. 53. a, yet it cannot be done by deputy, for 
by the ſtatute of Exon 14 E. 1. the coroner is to view the body and 
take the inquiſition in his own perſon. Crompt. Fuſtice, f. 221. a. 

And therefore if the body be buried before the coroner comes, tho 
the coroner ought to record it, and the townſhip ſhall be thereupon 
amerced, as before is ſaid, yet the coroner ought to take up the body, 
and take his view thereof, if there be any poſſbility of'it, and there- 
fore the body hath in ſuch caſe been taken up fourteen days after, 

| and 
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and an inquiſition thereupon taken, 2 R, 3. 2. a. 21 E. 4, 70, 71. 
Wingheld's caſe. 

And therefore if the coroner take an inquiſition without view of 
the body, he may take a ſecond inquiſition ſuper viſum cor- [ 59] 
ports, and that ſecond inquiſition 1s good for the firſt was ab- 
ſolutely void. 2 R. 3. 2. 21 F. 4. 70. 
 Butif a coroner takes an inquiſition ſuper viſum corporis, and after 
this another coroner takes an inquiſition upon the ſame matter, the. 
ſecond inquiſition is void, becauſe the firſt was well taken. AM. 6 R.2. 
Coron. 107. Crompt. Fuſtic. 229. b. 

If a coroner takes an inquiſition ſuper viſum corports (as upon 3 
felo de ſe), and that is ſent into the king's bench and quaſhed, the 
coroner may take a new inquiſition ſuper viſum corporis. 

But upon a furmiſe, that the coroner ought to have found him 
Felo de ſe and hath. not, there ſhall be no melius inquirendum direQted 
to the ſheriff; I have known it often denied, and it was held it was 
within the reſtraint of the ſtatute 28 E. 3. cap. 9. 

But pofſibly a commiffion or writ may iſſue for the 1 inquiry of the 
goods of a felon not mentiond in the coroner's inquilition. 

If the coroner do not inquire of a felo ge ſe, or of any other 
ſudden death, the juſtices of the peace or oyer and terminer may en- 
quire thereof, and ſo may the juſtices of the king's bench, but then 
that preſentment 1s traverſable ; but it is held that the preſentment of 
the coroner of a felo de ſe 18 not traverſable, de quo ſupra, Part l. cap. 
31. p. 414. Co. P. C. cap. 8. þ. 55. 

When notice 15 given to the coroner of a miſadventure, he is tg 
iſſue a precept to the conſtable of the four or ſix next townſhips to 


| return a competent number of good and lawful men of their town- 


ſhips, viz. twelve at leaſt to make apinquiſition touching that 
matter. 4 E. 1. Officium coronatoris. | 

If they make not a return, or the jurors returned appear not, their 
defaults are to be returned by the coroner, and the conſtables or Ju- 
rors in default ſhall be amerced before the juſtices in eyre antiently, 
but now before the Juſtices of gaol-delivery. 

But if the jurors appear, by Crompt. Fuſtice, f. 226. b. they are 
not challengeable by either party. 

Yet in Mch. 4 Car. B. R, Sir William Withipole's caſe 
by the greater opinion of all the judges of England the ſtatute [60 1 
ot 11 H. 2. cap, 9. extends to inquiſitions before the coroner, and 


E2 that 


60 . HISTORIA PLACITORUM CORON. 
that if in an inqueſt beſore the coroner one of the jurors be out lawed 
tho but of treſpaſs, this is a good plea to a coroner's inqueſt of 
murder Cro. p. 134, WS 5 

The jury is to be ſworn and charged to inquire upon the view cf 

the body how the party came by his death, whether by murder by 
any perſon, or by misfortune, .or as felo de Je. 

In ſuch caſes, where the coroner's inqueſt is concluſive, (as it is 
commonly held in the caſe of felo de /e, ) the coroner muſt hear evi- 
dence as well againſt the king's intereſt as for it, and that upon oath, 
for there 1s no perſon to be condemned to death, but only the fact 
to be inquired into. 

And fo it was ruled in Barclaze's cafe who drowned himſelf, and 
the coroner would not admit witneſſes to prove him to be non com- 
pos mentis at the time, but ſhut them out, and only took witneſſes 
for the king ; and for this cauſe the coroner was reprehended by 
the court of king's bench, and the inquifition fer afide and not ſuf- 
fered to be filed, anda new inquiſition taken, whereby it was found 
he was non compos, for in this caſe there was no perſon put to anſwer; 
de hoc vide ſupra, Part 1. p. 415. 

But it hath been held, that if a perſon be killed by another perſon» 
and it be certainly known that he killed him, the jury muſt hear 
evidence only for the king ; and whether the killing were by malice 
- or without malice, nay tho it were ſnch a killing as is juſtifiable, as 
an officer killing one that. aſſaults him 1n doing his office, yet the 
inqueſt muſt find it murder, becauſe the party ſhall be put to anſwer, 
| and upon not guilty -pleaded the whole matter will come to be 
tried by the petit jury, where the evidence of both fides may be 
openly heard in court, and {ſuch direction given as the nature of the 
fact requires, viz. to beiyprder, manſlaughter, or per infortunium : 
and thus it hath been commonly praCtiſed of later years. 

But it ſeemeth to me, that this is neither. reaſonable nor agreeable 
[ 61 i ba law or antient uſage, but 1s a novelty as to the caſe of 

the coroner's inqueſt, tho it may be and 1s reaſonable and 
fit in caſe of an indictment by the grand inqueſt of the county, for 
theſe reaſons: 1. Becauſe the coroner's inqueſt, is to inquire zruly 
(e) quomodo ad mortem devenit, and is rather for information of the 


$00 Why ſhould not this agement hold their oath eo preſent the truth, FU whole 
as well in the caſe of ay indiftment b oy tue truth, and nothing but the 1 uth ? wide infra, 
grand inqueſt, lince they ate likewile by fe 157. 
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HISTORIA PLACITORUM CORONA, 61 
truth of the fat as near as the jury can aſſert it, and not for an ac- 
cuſation. 2. Becauſe tho the priſoner may be arraigned upon the co- 
roner's inqueſt, if it find it murder or manſlaughter, yet neither tne 
court nor the proſecutor is concluded by it, but a bill of murder 
may be preferred to the orand inqueſt; and upon that new preſent- 
ment the party may be arraigned and tried, tho the coroner's inqueſt 
ariſes only to manſlaughter, or it may be to /e defendends or chance- 


medley. 3. And accordingly the antient praQtice hath been, for the 
coroner's inqueſt to find the matter as they judge it was: vide 26 


Eliz. Crompt. Fuftice, f. 28. a. Holmes's cafe, Coke's Entries 353. b. 
and very often in the antient ters of E. 2. and FE. 3. de quo ſupra. 
And therefore the difference of the penning of the act of 1 & 2 
P. & AM. cap. 13. touching the examinations taken by the juſtices 
of the peace and the coroner is obſervable : The juſtices of the peace 
are to put into writing the informations againſt the felon of the fact 
and circumſtances thereof, or /o much thereof as fall be material 10 
prove the felony ; but the. coroner is to put into writing the effeft of 
the evidence given to the jury before him being material, without fayins 


fo much as 1s material to prove the felony, but the whole evidence given 


whether to prove or diſprove the felony ; and all this evidence is to 
be. upon oath before the coroner's inqueſt, whether it makes for or 
againſt the priſoner : but indeed when the priſoner is to be tried upon 
that indiQtment,' or the indictment of the grand inqueſt, thoſe wits 
neſſes, that acquit the priſoner, are not to be heard upon oath at 
his trial, unleſs the proſecutor detires it /F}. 

So that I do conceive the coroner's inqueſt ought in all 6 
caſes to hear the evidence upon oath, as well that which L 2] 
maketh for, as that which maketh againſt the priſoner, and the 
whole evidence ought to be returned with the inquifition. 


Now {udden violent deaths, which are all within the coroner's 


office to inquire, are of theſe kinds. 1. Ex vi/fitatione Dei. -3. Per 
'nfortumum, where no other had a hand in it, as if a man falls from 
a houſe or cart. 3. By his own hand, as felo de je. 4. By the hand 
of another man, where the offender is not known. 5. By the hand 


of another, where he is known, whether by murder, manſlaughter, 
fe defendendo, or per infortunium. | 


Cf) This was indeed the praftice, tho the behalf of the priſoner in all trials for. 


unſupported by.any authority in law; but treaſon or felony are to give evidence upon 


now by 1 Ann, cap. 9. the witnelles on oath, | 


E 3 1. If 
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1. If the inqueſt find that he died ex viſitatione Dei, there is no 
more to be done, only the inquifition, together with the exami- 
nations, are to be returned to the next gaol-delivery, by the ſtatute 
of 3 FH. 1. cap. 1. 

2. If the inqueſt find the death per inforumium Gary: as by a 
fall &c. then the coroner is to take the examination, and return the 
ſame with the inquiſition to the next gaol-deliverv, and to inquire 
_ of the deodand, and the value, and in whoſe hands, and to ſeize 
and deliver the fame to the rownſhip to be anſwerable for the ſame 
to the king, by the ſtatute of 4 E. 1. De officio coronatoris. 

But if the perſon were drowned in a pit, the coroner ſhall command 
the vill to flop it, and if it be not done, the vill ſhall be amerced in 
eyre, or before juſtices of gaol-delivery. 8 E. 2. Coron. 416. 

And note, that in no caſe the coroner ſets any fine or amercement 
as for non-appearance of juries or conſtables, eſcapes of town(hips, 
Wc. but only preſents it to the next juſtices -in eyre, or now to the 
next gaol-delivery, and they impoſe the fine. 

8. If the inqueſt find a man felo de ſe, they ought to find the ſpe- 
cial matter, and alſo what goods and chattels he had, of what value, 
and ſeize and deliver the ſame to the townſhip to be anſwerable to 
the king or his almoner, or the lord of the franchiſe, to whom they 
belong, and ſhall bind over the firſt finder of the body to the next 
-gaol-delivery. 

[63] 4. If the party be ſlain and the felon is not known, they are 

to find their inquiſition accordingly, and ſhall bind over the 

firſt finder of the hody to the next gaol-delivery, and return his ex- 

. aminations, together with his inquiſition, by the ſtatute of 1 & 2 P. 
& M. cap. 13. | 

And note, that the antient manner of i inquiry i in this caſe, whether 
by the coroner or juſtices in eyre, was, 1. Quis primus inventor ? 
2. An malt creditur ? If ſo, then if he were preſent, he might be 
arraigned ; if abſent, they went on to the outlawry againſt him ; but 
if they anſwered, non mal? creditur, then he was ms 35 Hl. 6. 
15. @. B. Conſpiracy 4. 

5. Butif the perſon was flain, and the party that did it was known, 
and the inquiſition found him guilty of the death, or that he died by 
his hand, there were theſe proccedings, namely, 


The inqueſt were alſo to inquire of all that were preſent, aiding 
and abetting. 


They 
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"They {hall alfo inquire of all acceſſaries before the faCt, but they 
cannot inquire of acceſſaries after (*), and therefore a preſentment 
of a fugam fecit upon an acceſſary after 18 void. Stamf. P. C. 183, 
184. 4 H.7. 18. 6. 
If they find a man guilty as principal or as acceſſary before, they are 
alſo to inquire whether he fled for the ſame; for if the party be ac 
quit upon his trial, nay tho the petit jury upon his trial find him not 
guilty, nor that he fled, yet this inquiſition, before the coroner ſhall 
cauſe a forfeiture of his goods, for it is not traverſable. Dy. 238. 6. 
Stamf. P.C, p. 183. b. (t)- 

If a party be found guilty by the coroner's quell, or that he fled, 

they are alſo to inquire of his goods and chattels ; and by the antient 
| law the coroner was preſently thereupon to ſeize and inventory his 
goods, and delivery them to the wv4//ata to be an{werable to the king 
for them, as appears by the ſtatute of 4 E. 1. how far this is alterd 
by the ſtatute of 1 R. 3.. cap. 3. vide que fapes, Part 1. cap. 27. 

p. 365. 
But it ſeems, that if there be a preſentment before the coroner of 
a fugam fecit, the ſtatute of 1 R. 3. takes no place as to that, [ 64 ] 
becauſe, whether conviCt or acquit, the fugam fecit ſtands as * wa 
an unavoidable forfeiture, and therefore the coroner may without 
queſtion ſeize the goods fo found by mquif{ition upon a ſaga {ents | 
and comit them to the townſhip. 

If the perſons, that are found guilty by the inqueſt, be taken, the 
coroner may and muſt commit them to the ſheriff, and he is to ſend 
them to the gaol by the ſtatute of 4 E. 1. But if any were preſent 
and found not guilty, the coroner was to bind them over to the next 
gaol-delivery by the ſame ſtatute, and to record their names in his 
roll: This was to the intent, that if farther evidence was, diſcovered 
againſt them, they might be there proceeded againſt, if not, then they 
might be uſed as witneſſes ; but the ſtatute of 1 & 2 P. & MM. cap. 13. 

hath made better proviſion ; de quo infra. 

It the parties found guilty as principals or acceſſaries before by the 
 coroner's inqueſt be not to he fonnd, the coroner might proceed to 
. the outlawry againſt them at common law, quod vide 27 Afſiz. 47. 
1z, by proceſs of capias to the ſheriff; and if they were returned nor 
znventi, then they were demanded at five counties and outlawed : 
vide Crompt. Tuftice, þ. 226. b. 


(*) Yide PartI. þ. 416. in notis. (+) Vide Part 1. p. 363 & þ. 417. 
| E 4 


But 
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| 


| 


But now that courſe is alterd, and the coroner ought not to pro- 


| ceed to the outlawry, but is to return his inquiſition to the next gaol- 


delivery by the ſtatute of 3 HT, 7. cap. 1. and the juſtices of gaol- 


_ delivery are to proceed againſt the offenders, if in gaol; and if not 


in gaol, then to certify the inquiſition into the king's bench, and there 
proceſs of outlawry to go againſt them upon that inquiſition. 

And by the ſtatute of 1 & 2 P. & Md. cap. 13. the coroner is to 
take the examinations againſt the principals and accefſaries before, 
and put them in writing, and bind over witnefles by recognizance 
to the next gaol-delivery, and then to return their examinations, Te- 
cognizances, and inquiſitions upon pain of 40s. for every default. 

In caſe of an indictment of murder or manſlaughter by the grand 
1aqueſt, if the priſoner appears, pleads, and be acquitted by the petit. 


Jury, they ſay ſo and no more, only they inquire of the flight. 


[65] But if a perſon be found guilty by the coroner's inquelt, and 

plead and be acquitted, yet in as much as the coroner's in- 

queſt have found that he was kild, the court gives credit to it, and 
therefore the petit jury muſt alſo give in, who it was that kild him, 


which ſerves as an indictment agai:;{t that other perſon. 13 E. 4.3. 6. 
14 Y. 1. 2. b. and commonly it they cannot tell, they give in ſome 


fictitious name as John a-Noke, which ſerves the turn. 
Tf there he an inquiſition of manſlaughter or murder, and alſo an 


_ Indictment by the grand inqueſt of the ſame offenſe, and he is ar- 


raigned and found not guilty upon the indictment by the grand in- 
queſt, yet it 1s neceflary to quaſh the other inquiſition or arraign the 
party upon it,- and he 1s ta plead auterfoits acquit, or not guilty, and 
ſo be. acquit upon that alſo, for it otherwiſe ſtands as a record againſt 
him, upon whieh he may poflibly be outlawed. 

But if both inditments be of the ſame nature and for the ſame 
offenſe and be good, he may be arraigned and tried nun both at 
ONCe. 


By the ſtatute of We/tm. 1. cap. 10. the coroner was to take no- 


thing for the execution of his office touching the death of a man. 


But by the ſtatute of 3 H. 7. cap. 1. in caſes of murder or man- 
laughter he was to have the fee of 13s. 4d. out of the goods of the. 
felon, or out of the amercement ſet upon the townſhip for an eſcape. 

But by the ſtatute of 1 Z. 8. cap. 7. for an inquiſition upon the 
death of a man by ſimple misfortune or miſadyenture, he is to take. 
nothing upon pain of forteiting forty ſhillings, 

: 1. By 


| 
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1. By what hath been before ſaid it appears, that the coroner hath 
power to take an inquiſition of felony of the death of a man, and 
likewiſe of certain incidents thereunto. 1. Of acceſſaries before the 
fact, but not of accefſaries after. 2. Of the eſcape of the manſlayer, 
that thereupon the townſhip may be amerced, which is farther con- 
firmed by. the ſtatute of 3 H. 7. cap. 1. 3. Of his flight. 4. Of 
his goods and chattels: But he hath no power to take an inquifition 
of any other felony, tho in ſome caſes he hath power to take [ 66 ] 
appeals of other matters, as ſhall be ſaid hereafter. 2 Cs. 

Tn/lit. p. 22. Only by cuſtom in Northumberland the coroner hath 
power to inquire of other felonies. 35 FT. 6. 21. b. 

But it is ſaid that he may take the confeſſion of him, that breaks 
priſon, and upon his record thereof the party ſhail be hanged. $ E 2. 
Coron. 435. 

2. But altho he hath power to wke an inquifition touching 


the death of a man, it muft be /uper viſum corports, and not other- 
wie. 


And therefore in antient times if a"man were hurt in the county of 
A, and died in the county of B. the coroner of the county of B. 
could not take an inquiſition of his death, becauſe:the ſtroke was not 
given in that county, nor could the coroner of the county of A. take 
an inquilition, becauſe the body was in the county of B. but they 
uſed to remove the body into the county of 4. and there the coroner 
of that county to take the inquifition. 6 H, 7. 10. a. 

But this would not avail, till the ſtatute of 2 & 3 E. 6. cap. 24. 


gave a remedy 1n this caſe by indicting and trying him in the county 
where he died. 


But if he were ſtricken and had alſo died in the county of 4. _ 
the body had by ſome means been after removed into another 
county, he ought to be removed into the county of A. where he was 
{tricken and died. 

3. That altho he might whe an ad Ocent of death, and at com- 


mon law proceed to outlawry, yet by the ſtatute of Magna Carta, 
cap. 17. he was diſabled to hear or determine hat felony, or to make 
execution upon the outlawry. 

4, But tho the coroner could not take any inquiſition but ſuper 
viſum corporis, yet in ſome caſes, that were not felony, he might take 
an inquiſition ; as 1. De Theſauro invento. 2, Of wreck and royal 
fiſh, 3, And it ſeems he had a power to attach a perſon, that had 


dans 


| 
| 
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dangerouſly wounded another, and that not only upon an appeal of 
mayhem, but alſo ex officio, as a thing tending to danger of death ; 
quod vide 4 E. 1. De officio coronatorts. | 

[67 ] And thus far touching inquiſitions before the coroner. 

7 II. The ſecond thing, wherein the coroner's power lies, 
is taking of appeals, namely appeals of murder, appeals of robbery, 
appeals of rape, appeals de plagis & mabemis ; ; and this appears by 
the ſtatute of 4 E. 1. De coronatoribus, 

Theſe appeals can be taken only of fats done within the county, 
whereof he 1s coroner. Stamp. P. C. f. 63..a. (g). 

This appeal is to be by bill in proper perſon, and tank the coroner 
and ſheriff : vide fat. 34 H. 1. cap. 1. 

But yet the coroner 1s the principal judge, and therefore a cetiwant 
to remove ſuch a bill may be to the coroner alone. 4 H. 6. 16. a. 
Dy. 222. b. or to the coroner and ſheriff, becauſe by the ſtatute of 
Heftm. 1. cap. 10. the ſheriff hath a counter-roll. 38 E. 3. 14. B. 
Regiſter 284. a. Dy. 223. a. But not to the ſheriff alone neither for 
appeals nor outlawries, unleſs in London. Dy. 317. a. 

Altho by the ſtatute of Magna Charta, cap. 17. the coroner cannot 
_ determine the appeal, yet he may do theſe things. 1. He may record 
| the nonſuit of the plaintiff in an appeal by bill before him, 22 A/fs. 

93. 2. He may award a capras and alias to the ſheriff, and may 
+ thereupon demand the defendant at five counties, and outlaw the de- 
fendant, 22 Afſiz. 91. tho Stqmford makes a doubt of it, Lib. 1I. 
| cap. 14. f. 64. a. and thinks that the appeal muſt be removed by 
certiorari into the king's bench, and there only proceſs of outlawry 
can ifſue ;, but when the appeal is ſued before the coroner and ſheriff, 
to have the appeal determind it muſt be removed into the king's bench 
by certtorart, 

ITE. The third power of the coroner is to take the accuſation of 
an approver, namely when a perſon 1s indicted before juſtices of gaol- 
delivery or in the king's bench for any felony, he may confeſs the 
offenſe, and impeach or accuſe or appeal others of felony, and there- 
upon the court aſhgns him a coroner to take his confeſhon. | 

The COTONer upon an appeal by an approver may take an appeal of 

the approver againſt any perſon for any felony or om 
[ 6 $ ] committed in the ſame county, or in any other county: 
E. 3. 42. Coron. 462. 


(eg) & 52s be | 
If 
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If the appeal be in the ſame county, it ſeems the coroner may make 
a precept to the ſheriff to take the perſon appeald ; but if he be only 
2 coroner of a franchiſe, it ſeems he may make a precept to the ſhe- 
riff to attach him, quere; but howlſoever he cannot make a precept to 
the bailiff of. the franchiſe, becauſe the bailiff of a franchiſe cannot 
execute a proceſs within his franchiſe, but by the precept of the ſhe- 
riff. 29 FE. 3. 42. Coron. 462. 

And therefore it ſeems in that caſe he muſt return the append before 
the judge of gaol-delivery within the franchiſe, and he may make 
proceſs within the franchiſe to the ſheriff; vide the caſe of Ely, 
29 F. 3. 41. b. quere, how the uſage 1s there, viz. whether the judge 
makes proceſs out of the liberty, and to whom. 

But if the appeal be of a felony or treaſon out of the county, the 
ſame muſt be removed or certified to the juſtices of gaol-delivery, and 
they may make proceſs into any county of England to take the perſon 
appeald ; and fo the caſe of an appeal by an approver differs from the 
appeal by a perſon grieved. 5 H. 5. Coron. 437. 29 E. 3. 42. Coron. 
462. Stamf. P.C. Lib.1. cap. 52. f. 53. 

IV. The fourth power of the coroner is to take the confeſſion of a 
felony by a felon, tho the felony were committed in any foreign coun- 
ty, and to take his abjuration. Stamf. f. 53. 

But by the ſtatute of 1 Fac. cap. 25. continued by 21 Fac. oak 28. 
the whole buſineſs of fanCtuary, and the abjuration before the coroner 
Telative to ſanctuary, is taken away ; and therefore it is needleſs to 


m— the office or power of the coroner in relation to ſanCtuary 


See 1 Blackſ. Com. ch. 9. pa. < 4 Blackf, Com. ch. 19. pa, 274. ch. 21, Þ. 292« 
Index to 2 Hawk. p. C. Tit. Coroner and Burn, The Coroner. a 


CHAP. [ 69] 


Concerning the ſheriff, his power in pleas of the crown, as well by com. 
miſſion, as in his Turns. 


| HE power of the ſheriff to hold pleas of the. crown, as well as 
the coroners and other the king's bailiffs, is reſtrained and taken 
away by Magna Charta, cap. 11. recited in the former chapter. 
| Yet 


ire Ae i eo ene AC AG arts nr Af on re ih 4 VIE an __ ja - 
*, =? << 91,4 ar * PR” __ 4 or - Io. . © . P 


vt tiniat as 0) *, we ren wn gent nos $ Ares Ao 
eo [R—. = _ ws a 


hs 


- ST _-— ary S— mw 4 
Gamrmrge - = vv 4 cpbrmn 9 ye ns" 


Ht FY 


—— 


—_ " - A = ROI - 
its 10 {on trot Ad maye — net Race dm Ae "$4 
po nee = oc wa 4 

. 


69 HISTORIA PLACITORUM CORONZ. 

Yet after that ſtatute he had power to receive inditments and pre- 
fentments of felony, tho he had not power to determine them. 

And this power was of two kinds, v:z. ſpecial by virtue of a ſpecial 
writ or commiſſion, and general or v:ireute offici: in his Turn. 

The former of theſe powers, viriute brevis or commiſſionis, continued 
in uſe till the ſtatute of 28 E. 3. cop. 9. and by that ſtatute all former 
commilſtons and writs of that nature are repeald; and enaed, that 


for the future no ſuch commiſſion or commiſſions ſhall be granted. 


And therefore H. 37 Eliz. B. R. where the coroner found a death 
per infortunium, and it was furmiſed for the king, that he was felo de 
fe, and a melius inquirendum- prayed to the ſheriff; ruled that none 


ſhould iffue, becauſe contrary to the ſtatute. 


"The latter power of the ſheriff is virtute officii, and this Nil con-. 
tinues in the ſheriff, namely, that he hath power in his Turn to take 
inquiſitions of felonies, that were felonies at common law ; but the 


| ſheriff cannot take any inquiſition of any felony created by aC&t of 


parliament, -unleſs the ſame a& likewiſe gives him juriſdiction ; and 
therefore the ſheriff in his Tir cannot take an inquiſition df rape. 
This court is a court of record, and the ſheriff or his ſtew-_ 
F 70] ard or clerk-1 is judge 1n it, the ſtyle Placita coram vicecomite 
com” S. in Turns. 

The inditments taken here have theſe requiſites. 

1. That the courts be. held :nfra menſem Paſche, & menſem Mz- 

chaclis by the ſtatute of 31 E. 3. cap. 15. or elſe they loſe their turn 
for that time, which hath been expounded their court ſo held for 
that turn only ſhall be void. Stamf. P. C. f. 84.6. 6 H.1. 2. a. 38 
#T. 6. 1. a. 
' 2. The inditment muſt be under the ſeals of the indiftors, and by 
twelve jurors at leaſt by the ſtatute of e/tm. 2. cap. 13. (a). And 
by the ſtatute of 1 E. 3. cap. 17. it muſt be by rolls indented between 
the ſheriff and the indiftors, (which laſt ſtatute extends alſo to leets 
and franchiles,) otherwiſe the indictments are void; and one of the 
indiCtors mult ſhew one part of the indenture to the juſtices, when 
they come to make.deliverance. 

3, By the ſtatute of 1 KR. 3. cap. 4. the inditors in the ſheriff's 
Turn muſt have 20s. freehold, or 265. 8d. copyhold, and be of good 
name, otherwiſe the ſheriff or bailiff ſhall forſcit 40s. and the Te 
dictment 1s youd. 


(a) 2 Co. Iiftit. þ. 327% 


And 
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And therefore, if any be arraigned of felony upon fach an indict- 
ment, he may plead that one of the inditors had not 20s. freehold, 
nor 265. 8. copyhold ; ſo that when it 1s ſaid it ſhall be void, it muſt 
be intended void by plea; for if the priſoner excepts not to it upon 
his arraignment, he is concluded by that omiſhion. 

Upon theſe indictments of felonies in the ſheriff's Turn, tho is 
could not proceed to hear and determine them by reaſon of the ſtatute 
of Magna Charta, cap. 17. yet the ſheriff did commonly inake out 
proceſs or precepts in nature of capzas to arreſt the parties, as appears 
by the ſtatute of Yom. 2. cap. 13. 

But now by the ſtatute of 1 E. 4. cap, 2. their power of making 

out proceſs upon theſe indiftments is taken away, as well in caſe of 
| indiftments of felony, as other miſdemeanors within their cogrzance 
but they are to deliver all ſuch preſentments and indictments r 1 
to the juſtices of the peace at their next ſeffions, who are © * 
to make out proceſs thereupon, and hear and determine them ; but if 
the original preſentment were not within the jurifdiction of the Turn, 
the juſtices of peace ought not to proceed upon ſuch indiftments, tho 
removed before them. 4 E. 4.31.4. 8 E. 4.5. b. 
And what hath been ſaid touching the Turns of ſheriffs. is in a - 
great meaſure applicable to leets, namely they have power to receive. 
inditments of felonies at common law, but not of felonies by act of 
parliament, unleſs ſpecially limited to them. 
The ſtatutes of Magna Charta, cap. H.-F ES: oY 17 . extend to 
them as well as to Turns, but'not the ſtatute of 1 F. 4. and therefore 
they cannot hear and determine felonies preſented in them, but muſt 
ſend their inditments of felonies to the juſtices of gaol-delivery there 
to be heard and determined, if the offenders are m cuſtody, 8 H. 4. 
13. a. Franchiſe 2. or remove bv certiorari into the king's bench, 
that proceſs may be made upon them to an outlawry. : 
And thus far concerning the ordinary juriſdiction, wherein fe- 
lonies are inquired of, heard or determined ; I have wholly omitted 
the courts in eyre, the courts of the /taple, and the franchiſe of n- 
_ Fangthief and unfangthief, becauſe they are wholly diſuſed, and the 

learning concerning them rather for curiofity and antiquity, than for 
uſe in this buſineſs of pleas of the crown: The juri{diction alſo of 
the royal franchiſes of Ely, Hexham and Hexhamſhire, and other par- 
ticular franchiſes remaining excepted by the ſtatute of 27 Hl. 8. 


cap, | 
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cap. 24. are but particular juriſdiQtions, and not ſo uſeful. for the £1 
pleas of the crown, as for a tra&t concerning the juriſdiftion of Mo 

And thus far touching the ordinary Juriſdietions 1 in caſes capital. | 


See 1 Blackſ. Com. ch. Introd. P+ 116, ch. 9. 339. 4 Blackſ, Com. ch. 21. Pa. 292, 


ch. 33- P- 413+ 426. ch. 19. p. 273. and Burn, Tit, Sheriff, per tot, and Index t> 
2 Hawk. P. C. Tit, Sheriff, Tit, Turn. 


8, 3 CHAP. 2; 


Concerning the apprehendin, g or arreſting of Febons and traitors by private 
perſons, and eſcapes. 


TAVING i in the foregoing chants conſidered the Sema courts 
of ordinary jurifdiction, where traitors and felons are to be 
proceeded againſt, I ſhall now deſcend to the conſideration of the 
means and method of bringing ſuch offenders to trial, judgment, and 
Execution. 
And herein I ſhall obſerve this order, firſt to conſider thoſe courſes, 
that are preliminary to their arraignment, and afterwards to conſider 
of their arraignment, and thoſe proceedings, that are ana agar there-- 
unto, their trial, judgment, and execution. 
Concerning the former, namely the courſes preliminary to their 
arraignment, they ate _ theſe, viz. 1. The arreſt or appre- 
| hending of them. 2. Their impriſonment or commitment, and 
therein of bailing or charging them before indictment. 3. Their 


indictment. 

Touching the firſt of theſe, namely their arreſts or apprehending 
them. - 

This is the firſt inſtance of their odds; and this is done. 
either, 1. By private perſons by virtue of the law, or 2. By officers 
or virtute offici, or 3. Upon hue and cry levied, or 4. By warrant | 
or precept virtute precepti. | ; 

But before I come to theſe I will YO ſomething concerning K 
eſcapes of- felons, and what puniſhment lies upon them that permit it, | 
which will open the conſideration of what is every perſon's duty in 
this caſe; and by this eſcape I do not mean eſcapes ſuffered by ſhe- 
| riffs 
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riffs or gaolers, but eſcapes ſuffered by vills, townſhips, or private 
perſons. . | 
If there be a murder or manſlaughter committed either in - _ 

[73] 
the day or night in an incloſed town, if the murderer be not 

taken, the town or city ſhall be amerced upon a preſentment thereof, 
either by the coroners or grand inqueſt before the. juſtices of gaol- 
delivery. 3 E. 3. Coron. 299, But if 1t were a vill not incloſed ; 
there if a murder were committed within the precinCt of the vill, tho. 
In the field, and the murderer not taken, it it were done in the night, 

the vill ſhould not be amerced ; but if it were in day- -Iight, tho in 
the evening, the town ſhould be amerced. 3 H. 7. cap. l. 3 £. 3. 
Coron. 293, 

And the ſame law is if the killing were by a man by miſadventure, 
if he eſcapes and be not taken. 3 E. 3. Coron. 309. for tho by the 
Ratute of Marlebr. cap. 26. that common fine or amercement called 
murdrum (*) was not to be impoſed in caſes of deuh per infortunium, 
yet the amercement called 2/capium took place even in that caſe. 
Vide Brafton, Lib. 11. cap. 15. 

If the malefaftor were taken by the covnſkip, and delivered to the 
| ſheriff or his bailiff, or to the gaoler of the county, and then an eſcape 
happen, the townſhip is not char geable, but the hen or bailiff. 

3 E.'3. Coron. 337, _ 

But if he be in guard of the conſtable, and the canals 1s bring- 
ing him to the gaol, yea tho the gaoler refuſed to take him, if he 
eſcapes, it is a charge upon the vill. 3 E. 3. Coron. 346. 10 H. 4. 
1. a. Eſcape 8. per Gaſcrigne ; nay, tho in the flight he be lain for 
neceflity of retaking him becauſe he reſiſts, yet it is an eſcape upon 
the vill. 3 E. 3. Coron. 328. 

And in caſe the vill be not ſufficient to anſwer the amercement, the 
hundred ſhall be charged therewith, and in default of the hundred, 
the county ; and if the killing be out” of any vill, the hundred is a- 
merceable for the eſcape. 8 E. 2. Coron. 425. Stamf. P.C. Lib. I. 
cap. 31. f. 34. b » 

But this is dy in caſe of felony touching the death of a man, for 
there the fact is apparent, that the man is ſlain ; but in caſe of other 
felony, as theft, thete tho the thief be not taken, no amerce- 
mercement lies upon the town, nor other penalty at common [74]. 
law, but by the ſtatute of Vinton, de quo infra. 


(*) Fide Part þo 39, 42 Jo 447» . 
But. 


SS >» or Se Arn. a, 
—_— = 0 OUS. 64S 


how nm pe Ur a om ul ea Eel ef TI CIS os + 


, . 
1 . 

# 
\ y 
[4 
A 
x 4 
18 
hs 

F 


74 HISTORIA PLACITORUM CORONZ. 
But if they had a felon in their cuſtody, or in the cuſtody of the 
conſtable, and he eſcape, the vill had been amerceable, and ſo is the 
hundred, if they have him 1n their cuſtody, or in the cuſtody of the 
conſtable of the hundred, and ſuffer him to eſcape. 3 FE. 3 
Coron. 316. _ 
The law uſed in the time of H. 3. when Bra#on wrote, appears 


£:6..1II. cap. 10. to be thus: if a man had committed manſlaughter 


either. by misfortune or otherwiſe, if he fled, and the jury were in- 
quired of by the judge if he were 7 decennd, then the decenna was to 
be amerced by the court, becauſe they had him not there; if he were 


not in any decenna, then the vill was to be amerced; becauſe they re- 
ceived him an inhabitant, and had him not in france plegio; for every 


one above twelve years old ought to be 1n frank-pledge, except clergy- 
men, noblemen, and knights and their families (*) : and therefore in 
the caſe of clergymen, noblemen and knights, if any of their family 
de manupaſid committed a murder or manſlaughter, the clergyman, 
nobleman or knight was amerced if the malefaCtor fled, unieſs fome 
ſpecial cuſtom had abrogated it, as in' Hertford/hire: and thus did the 
praQtice long after continue: vide 8 E. 2. Coron. 428. Si ſerviens ali- 
eujus domini in ſervitio ſuo exiftens facit feloniam & convincatur, quam- 


. vis poſt felomam ipfius non receptavit, amerciandus eſt; and 3 E. 3. 


Ttin. North'ton, Coron. 203. It was preſented, that A. had 4i/led B. 
and it was demanded of the preſenters, whether he were in decennd ? 


They anſwered, He was not? Then it was demanded where he ' 
abode? They ſay with the parſon of the town; and thereupon the 


parſon was amerced for his manupa/?. Then it was demanded who 


was preſent when he flew him? They fay C. It was then demanded 


of them, whether C. received him [tgok him]? They ſay Not; 
wherefore C. was amerced. Then it was demanded where the felon 
was? 'They ſay he is eſcaped; then it was demanded whether it were 


done in the day or the night? They anſwer in the ung ; therefore - 


the whole vill was od 


| 13 Several things are obſervable i in this caſe., 1. That if he 
[7s ] had been 7» decennd, the decenna had been amerced, becauſe 
they had not him preſent ad fandum refo in curid. 2. That becauſe 
the parſon nor his family were not by law to come to the view of 
frank-pledge, he was amerced for one that was of his family, one de 
manupaſiu. 3. That he that was preſent and took not the offender, 


(1) Vide Part I. p. 65. in notis, q 
EP was 


- {> 
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was alſo amerced. 4. "That becauſe the felony was committed in the 
day -time, and the felon eſcaped, the whole vill was amerced, 22 E. 
3. Coron. 238, ſo in effe& three amercements for one eſcape. 

| And mote, that according to Brafton, ubi ſupra, he is de manupaſin, 
qui eft ad viftum & veſtitum, or a viffum cum mercede, as a houſhold 
ſervant ; and according to the antient law, he that entertained a man 
three nights, made him to be de manupaſtu. 

This law of amercing the decenna, or him of whoſe family an of- 
fender is, 1s not abrogated, but yet it is not now uſed; but it was cer- 
tainly a moſt excellent conſtitution, whereby every man was under the 


pledge of his maſter or father, with whom he lived, or muſt be within 


ſome decenna that may ſee him forthcoming : vide Spelman 1n Gleſſar. 
1itul. Friburg & Leges Edvardi, cap. 19. 20. (a }. 

As thus the vill is anſwerable for an eſcape, ſo is he that is preſent 
when a manflanghter or murder is committed, and doth not do his beſt 
endeavour to apprehend the malefeQtor, though he were not party or 
accefſary to the crime; with this agrees 8 E. 2. Coron. 428. before- 
mentioned, where it 1s called only an amercement; but 8 E 2. Coron. 
395. he that was of full age, that was preſent when a manſlaughter 
was committed, et ne leva le maine d' attach le felon, was committed 
to priſon, till he made fine to the king, but he that was within "_” 


was diſcharged [b). 


And tho in the book of 14 H. 1. 31. 5. a perſon indicted for being 
preſent at a felony, without ſaying ke was aiding and abetting, was 
diſcharged, it was becauſe the indictment there was with intent to 
make him a felon, and not to charge him with a miſdemeanor for 
not purſuing the felon: vide Co. P. C.p. 111. It is a miſle- , 


 meanor, for which the party {hall be fined and impriſoned. [7 / 6 ] 


By that which hath been ſaid, it appears, that the apprehending of 
a felon is in many caſes a duty, and not arbitrary, even in caſes of a 
private perſon, without any other warrant than what the law gives, 
and that the omiſſion thereof is a miſdemeanor, and puniſhable by 
fine or amercement. 

And now therefore I come to conſider touching the arreſts by a 
private perſon in caſe of felony. 

And this is of theſe kinds. 1. Where the party arreſted hathereally 
committed a felony, and this is known to the party arreſting. 92. 
Where the party arreſted hath really committed a felony, but it is only 


(a) Wilk. Leg. Anglo-Sax, p. 201, (6) Vide Part I. p. 21. CT 
VoL II. | F {ulpeed, 
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ſuſpected, and not certainly known to the party arreſting. 3. Where 
there hath been a felony committed; and the party arreſting doth, 
. upon probable grounds, ſuſpect the perſon arreſted to have committed 
it, tho in truth he did it not. 
I. As to the firſt of theſe, where a perſon hath committed felony, 
| and A. knows it. | | 

It is true in this caſe, if the time and nature of the fact, and the 
condition of things will bear it, it is beſt to complain to a juſtice of 
peace, and have his warrant for the apprehending of him; or if that 
cannot be had in convenient time, then to call to his affiſtance the 
conſtable ; but ſuch the caſe may be, that the delay that muſt ariſe 
necefarily by theſe ſolemnities, may give the felon opportunity to 
eſcape; and wherefore in this caſe A. without any other authority than 

what the law gives him, may arreſt or apprehend the felon; aud if he 
cannot do it by his own ſtrength, he may call others to his aſſiſtance, - 
or raiſe hue and cry for his apprehenſion ; and if he doth not thus, he 
is puniſhable, as is above declared, if it can appear that he knew it. 

And it will be all one, whether the felony were committed in the 
ſame county, or in any other county; for the law in this caſe makes 
A. an officer ; and this was antiently the law, and ſtill is. Bra#ton | 
Lib. ult. in fine, in criminalibus caufis, ubi ſequi debet capitale fupplici- 

um, vita videlicet vel mutilatio membrorum, non ſequitur atta= _ 
[77 chiamentum aliquod, Jed C91 pus talis, quicunque ile Fuertt, ab 
omnibus arreſictur, qui ſunt ad fidem domini regis, five inde preccegtim 
habuerit, five non habuerit; and accordingly it is ruled, 10 E. 4. 17. b. 
that it is a good juſtification for a man in an ation of falſe imprilon- 
ment to ſay, that the plaintiff committed a felony, and ſhew what, 
and the defendant arreſted him, and delivered him to the conſtable, or 
he might have brought him to gaol by himſelf or his ſervant, as is 
there agrend. 

But the ſafer way 1s, to bring TH before a juſtice of peace, who 
may examine and commit him, 

And as 2 private man may do thus upon a felony committed, ſo if 
he ſee danger of murder by a dangerous wound ing he may ue 
ſue the offender. 7 E. 3. 16. Barre 291, 

And in both theſe caſes, he may break open doors, if he be enied 

entrance, and if de Fafto the felon or malefaCtor be there, for the law 
makes him an officer in this caſe, as well as if he were a juſtice of by 
poece or conſtable. 7 E. 3. 16. 6. 


Nay 


a * 
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Nay yet farther, if the felon reſiſts or flies, ſo that he cannot be 
taken without killing him, this 1s juſtifiable, and no felony ; but {till 
it muſt be where he cannot be otherwiſe taken, for it is for advance- 
ment of juſtice, and ſuppreſhion of felons, and therefore if they cannot 
be otherwiſe apprehended, 1t 1s lawful, as well as if 4. were a con- 
fable, or had a warrant; and it the books that ſpeak of this matter, 
be but carefully examined, it will appear that the law was ſo generally 
taken, tho he were purſued or taken without any formal procels to 
the ſheriff, and that as well before an arreſt made, as after; and this 
appears in terminis, 22 Afſſiz. 55. 3 E. 3. Coron. 346, & 328, & 290. 
but indeed the books of 3 E. 3. Coron. 288, 239. are of a conſtable 
and watchman : but in 3 E. 3. Coren. 349. the townſmen that did it 
were fined 40s. but it ſeems 1t was more for the eſcape than the killing : 
vide Stamf. P. C. Lib. 1. cap. 6. f. 13. a. b. accordant. 
As to the ſtatutes of Magna Charta, cap. 29. 25 F. 3. cap. 4. 28 
_ FE. 3. cap. 3. 42 E. 3. cap. 3. they do not at all concern this prepara- 
tory impriſonment of a felon, as ſhall be ſhewn i in due time ; [ 78 ] 
| and therefore whatſoever hath been before ſaid holds true 1n 
the firſt inſtance of his impriſorment, tho the party be not yet 
indicted.. | 
1. As to the ſecond caſe, viz. where a felony is committed by B. 
but A. that arreſts: hum, doth not certainly know it, as not being pre- 
| ſent at the committing of it. | 
I take the law to be all one with the former caſe, only what he 
doth herein, he doth at his peril ; for if in truth B. be a felon, then 
A. may arreſt him, and may break a houſe to arreſt him, if he be 
within the houſe, and refuſes to render himſelf; yea, and if he will 
not ſuffer himſelf to be taken, he may in caſe of neceflity be killed ; 
but this {ill is at the peril of A. for it he be no felon, it may be man- 
laughter at leaſt in A. if he doth it. . 
But how far forth this will be juſtifiable in caſe that A. hath a good 
cauſe of ſuſpicion, will be conſiderable in the next enquiries. 
HI. The third caſe is, there is a felony committed, but whether 
committed by B. or not, non conſtat, and therefore we will ſuppoſe, 
that in truth it were not committed by B. but by ſome perſon elſe, yet 
4. hath probable cauſes to ſuſpe& B. to be the felon, and accordingly 
doth arreſt him ; this arreſt is lawful and juſtifiable, and the reaſon is, 
becauſe if a perſon ſhould be puniſhed by an aCtion of treſpaſs, or 
falſe impriſonment for an arreſt of a man for felohy under theſe cir- 
= cumltances, - 
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cumſtances, malefaCtors would eſcape to the common detriment of the 
people. : 

But to make good ſuch a juſtitication of impriſonment, 1. There 
muſt be in fa@ a feleny committed by ſome' perſon ; for were there 
no felony, there can be ground of ſuſpicion. Again, 2. The party, 
(if a private perſon), that arreſts, muſt ſuſpect B. to be the felon. 3, 
He muſt have reaſonable cauſes of ſuch ſuſpicion, and theſe muſt be 
alledged and proved. | 

1. There muſt be a felony done; and thetefore if a man be taken 
for ſuſpicion of felony, and delivered to the conſtable, or remains in 
the cuſtody of him that took him, yet if in truth no felony were com-. 
mitted, he may be let go at large, and no puniſhment ſhall enſue for 
© _  - the eſcape. Kew. 34. a. b. But if a felony were committed, 

[79] though he that is taken for the ſuſpicion thereof be in truth 
innocent, and it ſo appears to the conſtable, or him that arreſts him; 
yet if he let him go before he be indifted, and acquitted or delivered 
by proclamation before the juſtices of gaol-delivery, the party letting 
him go ſhall be puniſhed for an eſcape. 44 Az. 12. Poulton de Pace, 
F. 146. b. 5 H. 1.4.71 H. 4. 35. a. 

2. The party that arreſts him, muſt be he that ſuſpeCts him, and 
regularly it cannot be done by another; and therefore if a man juſti- 
fhes in falſe impriſonment for ſuſpicion, he muſt juſtify it as his own 
. act, and not by the command of the ſheriff or other officer, nor can 
another juſtify by the command of him that ſo ſuſpects. 11 F. 4.4. b. 

But this doth not always hold true ; for an officer of juſtice, may, 
in afſiſtance of him that ſuſpeQts, juſtify the impriſonment ; as a con- 
ſtable, upon a complaint made to him by him that ſuſpeCts, may juf- 
tify; but he muſt allege his juſtification in the fame manner as he that 
ſuſpeed ought, viz. a felony done and cauſe of ſuſpicion ; and there- 
fore the party ſuſpeCting and deſiring the conſtable's affiſtance mult 
acquaint him with the whole matter, and the cauſes of his ſuſpicion, 
otherwiſe he is not -bound to affiſt him. 2 H. 1.15. b. And in like 
manner a juſtice of peace being applied to by him that ſuſpeQts and 
_ xcquainted with the whole circumſtances of the caſe (*). 

And this appears beyond diſpute even by the ſtatute of 34 E. 3. cap. 
1. whereby power is given*to the Juſtices of peace to arreſt all thoſe 


whom they find by inditment or by ſuſpicion, and to put them in 
priſon. | 


(®) Pie: Part Ie p. 580. 
And 


HISTORIA PLACITORUM CORONZ. 79 

And the reaſon is apparent, namely, the juſtices of peace are made 
judges of the reaſonableneſs of the ſuſpicion, and when they have ex- 
amined the party accuſing touching the reaſons of their ſuſpicion, if 
they find the cauſes of ſuſpicion to be reaſonable, it is now become 
the juſtice's ſuſpicion as well as theirs, and accordingly adjudged, P. 
43 Eliz. C. B. Croke, n. 35. Tatam's caſe {c), and therefore the ſay- 
ing of my lord Coke, 4 In/t:t. þ. 177. © That notwithſtanding ſuch 
« warrant, or the aid of the conſtable upon ſuch complaint, - , 

* jt is ſtill the party's arreſt, and not the conſtable's or jul- [ ] 
« tice's, and that he muſt be preſent, and that he cannot break open a 
* door by virtue of ſuch warrant,” is neither warranted by the law 
nor the common practice (*); and in the book of 2 H. 1. 15. b 
where one juſtified in aid of the conſtable upon a felony done, and a 
ſuſpicion and cauſe thereof, #t znfra, it was ruled a good juſtification 
againſt the opinion of Bryan; and it is apparent by the ſtatute of 5 E, 
3, cap. 14, © If any perſon hath any evil ſuſpicion of perſons to be 
* robberds-men, waſters or draw-latches, they ſhall be incontinently 
* arreſted by the conſtables of the town, be it by day or night; and if 
« they be arreſted within franchiſes, they ſhall be delivered to the 
* bailiff of the franchiſe ; if in the proces, to the ſheriff, and kept 1 in 
{© priſon till the coming of the juſtices,” 
The ſuſpicion may be by any perſon, yet the impriſonment muſt be 
by the conſtable ; and the reaſon is that which is given before, becauſe 
the conſtable is a proper officer, to whom complaints of this nature 
may be made. 

And therefore if a felony be committed upon the goods of 4. and the 
goods be found in the cuſtody of B. and A. comes to a conſtable and 
thews him the caſe, and requires him to bring him before a juſtice ; 
this is a good juſtification by A. in falſe impriſonment brought again{t 
| him without ſo much as an averment, that he ſuſpeCted him. A. 4. 
Car. Rot. 513, Marbery and Porter, B. R. vide 2 E. 4.8. b. 

But it is true, that he that is not an officer cannot juſtify by the com- 
mand of him that ſuſpeCts, if he alſo be no officer; and ſo are the 
books of 5 H. 7. 5. a. per Cur”: 12 Co. Rep. 92, Sir Antony Afhley's 
caſe, 11 E, 4, 4. 6, 

But then the caſe is eafily ſolved, for if a FOUR be commuited, and 
A. hath probable cauſe to ſuſpe& B. and accordingly ſuſpets B. and | 
acquaints C. with the whole matter, C. upon this having probable 


(c) Cro. Eliz. p. 829, (*) Yide Part, 1. p. 579- 
F 3 | cauſe 
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cauſe to ſuſpeE&t B. tho he cannot Juſtiſy the impriſonment of B. as by 
the command of A. that firſt ſuſpected him, he may juſtify by /rs own 
| ſuſpicion; and the like of him that comes in aid of A. to arreſt B. 
5 H. 1.4 - 8; 
[ $1] . The third thing to be obſerved i in this arreſt by a pnvate 
Wakes {km upon ſuſpicion is, that he hath a probable cauſe of 
ſuſpicion. 

And theſe probable cauſes are very many, as for inſtance common 
fame, 5 H. 71.4. 6.2 H. 1. 15. b. 11 E. 4.4. b. &c. hue and cry 
levied, 21 H. 1. 28. hath part of the goods found upon him, or be 

| indited of the like, 12 Co. Rep. 92. Aſhley's caſe, party with him 
| that committed the robbery. 7 E. 4. 20. a. 
And ne, that the law hath that care, that malefaQors, tho but 
ſuſpeCted, ſhould be apprehended, that a man mav alledge twenty 
_ cauſes of ſuſpicion, and it ſhall not make his plea double, for one 
| anſwer makes an iſſue vpon the whole, viz. de injuria ſud proprid 
abſque tali cauſa, and no iſſue ſhall be ſingly taken upon one caule of 
ſuſpicion, where many cauſes are thus alledged. 2 E. 4.8 & 9.7 EF. 
4. 20. a. 

Now what is to be done by a private perſon, that thus arreſts a 
party upon ſuſpicion of felony ; if after ſuch an arreſt the party arreſt. 
ing diſcharge him without bringing him to a juſtice or conſtable, he 
* ſhall be puniſhed for the eſcape at the king's ſuit, but it makes not the 
impriſonment unlawful as to the party.” 10 E. 4. 17. 6b. 

Or he may carry him to the gaol, and if the gaoler receive him, he 
that made the arreſt is diſcharged, 10 E. 4. 18. a. but he mult not 
carry him to a gaol of any other county than where he is taken, un- 
leſs either there be no gaol in the couniy, or that he cannot for the 
danger of rebels bring him to that gaol. 11 E. 4. 4. 

Or he may deliver him to the conſtable of the vill, and that is a ſuf- 
ficient diſcharge, 10 E. 4. 17, b. 

But the proper way is to bring him to a juſtice of peace, who may 
commit, or diſcharge, or bail him, as the caſe requires. 

Yet if the party ſo arreſted be ſick and cannot be removed without 
danger of death, he may detain him in his own houſe, till le can | 
reaſonably bring him to a juſtice or officer, 2 E. 4. 8. b. 

82] The arreſt of a man upon ſuſpicion of felony by a private 

perſon is, as before is ſaid, a thing permitted by law and 
therefore juſtifiable ; but it is not a thing commanded by law, neither 
| iS 


| 
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is the party punithable, if he omit it, as in caſe where it is a known 
felony, or where done upon hue and cry levied, or by an officer, 
or by a precept; for no man is judge of a man's ſuſpicion but h:m- 
ſelf (*}). 
And therefore there is not the ſame privilege in all points allowed to 
him that arreſts upon ſuſpicion, as to him that arreſts upon hue and 
cry, or by warrant, or where he 1s preſent at the felony committed, 
and fo knows it. x 

1. It ſeems he that arreſts as a private man barely upon ſuſpicion 
of f:lony, cannot: juſtify the breaking open of doors to arreſt the 
party ſuſpected, but he doth it at his peril, viz. if in truth he be a 
felon, then it is juſtifiable, but if he be innocent, but upon a reaſon- 
able cauſe ſuſpeCted, it is not juſtifiable, 4 Co. Infif. p. 177, 178. 
(but yet to prevent a murder or manſlaughter a private perſon may 
break open a door, 12 H. 8. 2. 6.) but he may enter by the doors 
open, and make the arreſt in the houſe. _ 

- But note, that in all arreſts he mult acquaint the party with the 
cauſe of his arreſt, 

But in cafe of a known felony done by the party, or where a fe- 
lony is done, and a conſtable comes and demands entrance upon a 
complaint to him, or by a juſtice of peace's warrant, or upon hue and 
cry ; there the doors may be broken open upon notice and demand of 
entrance and retuſal. 

2. Again, if there be a felony committed by B. and A. is FROTM 

_ ſees it, and purſues the telon, and he cannot be otherwiſe taken, 

and 4, kills him in the purſuit, tho he have nat arreſted him, the law 

juſtifies him; and poſſibly the ſame law may be in cafe of an officer, 

a warrant, or hue and cry, tho the perſon be not guilty of the fact, 
if he refuſes to ſubmit to the arreſt ; but de hoc infra. | , 

But if a felony be commirted, and 4. upon probable cauſe ſuſpets 


B. to have been the felon, tho the law permits him to arreſt B. tho in 


truth innocent, yet he cannot jultify the killing of him upon þ. | 83 ] 
his flight and refuſing to ſubmit, zu/triciart ſe permittere nolens; 

but if he kills him, it is at his peril; for if B. be innucent, it is at 
leaſt manſlaughter, Co. P C. p. 56. 221. 22 Afſiz. 55. and the reafon 
3s, becauſe B. is not bound to take notice of A. as authorized to arreſt 
him, as being no ofhcer, nor having any warrant; it 1s. true, a con- 
ſtable arreſting in the king's name, or offering ſo to do, the party is 


(?) Yide Part I. p. 490. 
F3 
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bound to take notice and ſubmit, as bath been ſaid, Part I. cap. 37, 
but a inere ſtranger offering to do #, a man 1s not bound to take 
notice of his authority, and therefore may fly from him if innocent, 
for poſſibly he may think he came to rob him. 

3. Yet farther, if an innocent perſon be actually arreſted upon ful. 
_ Picion by a private perſon, all circumſtances being duly obſerved, and 
he breaks away from the arreſt, yet I do not think the perſon arreſting 
can kill him, tho he cannot be otherwiſe taken, ſor the perſon arreſted 
is not bound to take notice of that meer d that the law gives to a 
private perſon in this caſe, 

But then can he juſtify the beating or Reiking of him i in caſe he 
cannot otherwiſe take him that thus makes the aflault? As where a 
bailiff of the ſheriff by warrant arreſteth a perſon, tho he cannot 
ſtrike or beat him before the arreſt to take him; yet after the arreſt 

and eſcape ſuch bailiff may juſtify his beating, if he cannot otherwiſe 
_ retake him according to the opinion of the book, 2 FE. 4. 6. b. 

And it ſeems he cannot, but only lay. his hands gently upon him to 
| lay hold of him for the reaſon before given. 

4. Bur then ſuppoſe that either before the arreſt or after the arreſt, 
Z. draws his ſword and affaults 4. and 4. prefieth upon him either 
to take or detain him, and in the conflict B. kills Z. is it murder in 
B. or if A. kills B. is it juſtifiable and no felony in 4? 

If the bailiff of a ſheriff 1s about to take a priſoner, agd before he 
takes him the party draws his ſword and kills him, this is murder, as 

1s before ſaid, Part I. cap. 37. And on the other ſide, jf either after 
| Or before the arreſt the bailiff upon aſſault made upon him kills the 


[ ; ] party, this 1 iS no felony, neither is he bound to give back to -- 
+ 1 the wall. Ca P.C. p. 56 & 221. 


It ſeems, that if the party arreſted kills him that thus arreſts upon 
ſuſpicion, always ſuppoſed the party killing is innocent,) this is but 
manſlaughter and not murder; and on the other fide, if the party ar- 
reſting kills the party arreſted or intended to be arreſted by him upon 
ſuſpicion, that this is manſlaughter; and tho the arreſt in this caſe 
had been lawful, yet the party arreſting hath not the ſame privilege, as 
in caſe of killing a man upon hue and cry, tho the party arreſted after 
the arreſt, or upon the attempt of the arreſt, afſaulted him that ar- 
| reſted him or attempted to arreſt him. 1. Becauſe in this caſe, tho 

the law impowers the party to arreſt him, yet it is but a power of per- 
miſhon, not an injunction by the law, neither is he puniſhable if he 


had 
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had not made ſuch an arreſt; and ſo hot like the caſe of an arreſt by 
an officer, warrant of a juſtice, hue and cry, where it is a duty to 
arreſt, and the party, that omits his duty in this caſe, 1s puniſhable by 
fine and impriſonment for his omiſhon. 2, Becauſe he might have |. 
had a legal warrant from a juſtice of peace, or called an officer to his 
aſhiſtance, and then he had been under a more effetual prote&tion of 
the law in what he did in purſuance of his duty. 3. It would give 
too great a latitude for perſons to be their own judges in this caſe, and 
to take away a man's life who 1s innocent, and poſhbly might not 
have ſufficient aſſurance, that either a felony had been committed, or 
that he that arreſts had a Juſt or lawful cauſe of ſuſpicion. | 

And it ſeems the law is the ſame, whatſoever the cauſe of ſulpi- 
cion were, yea altho the perſon were indicted for the offence, becauſe 
a perſon innocent may be indicted, and becauſe there is another way = 
to bring him mto an anſwer, namely proceſs of capias to the ſheriff, 
who is a known reſponſible officer. 3 E.. 3. Coron. 346. 

And thus far concerning arreſting wy a private perſon _ ſul- 


picion. 


See Burn, Tit. Arteſt per tot. & Index to 2 Hawk, P. C. tit. Arreſt. Foſter, 136. 319% 
| 320, and 4. Blacks, Com, ch. 21. of Arreſts, pa. 28g, &c. 


CHAP. XL -— 408] 


Concerning arreſts or apprehenſion of felons, or perſons ſuſpefted of 
felony by an officer. 


HERE are certain officers and miniſters of public juſtice, tha; 
virtute officiz are empowered by law to arreſt felons, or thoſe 
_ that are ſuſpeCted of telony, and that before conviftion, and alſo be- 
fore indictment. : | 
And theſe are under a greater proteCtion of the law in execution 
of this part of their office' upon theſe two accounts. 1. Becauſe they 
are perſons more eminently truſted by the law, as in many other acts 
incident to their office, ſo in this. 2. Becauſe they are by law puniſh- 
able, if they neglect their duty 1n it. 
And therefore it is all the reaſon that can be, that they ſhould have 
the preateſt protection and encouragement in the due execution of 


their 


; 
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8 
their office, ſince their aCtings herein are not arbitrary but neceſſary 
duties, (not permiſſions,) and under ſevere puniſhments 1n their ne- 
glect thereof. 

And hence it is, that theſe officers, that are thus intruſted, may 
without any other warrant but from themſelves arreſt felons, and thoſe 
that are probably ſuſpected of felonies; and if they be aſſaulted and 
killed in the execution of their office, it is murder ; and, on the other 
fide, if perſons that are purſued by theſe officers for felony or the juſt 
ſuſpicion thereof, nay for breach of the peace or Juſt ſuſpicion thereof, 
as night-walkers, perſons unduly armed, ſhall not yiel!! themſelves to 
theſe officers, but ſhall either reſiſt or fly before they are apprehended, 
| er being apprehended ſhall reſcue themſelves and reſiſt or fly ſo that 
they cannot be otherwiſe apprehended, and are upon neceſhty ſlain 
therein, becauſe they cannot be otherwiſe taken, it 1s no felony 
C86 ] in theſe officers or their aſſiſtants, that upon inevitable ne- 
( ceflity kill them, tho poſſibly the parties killed are innocent, 
for by their reſiſtance againſt the authority of the king in his officers, 

they draw their own blood upon themſelves. | 

The officers that I herein principally intend are, 1. Juſtices of the 
peace. 2. Sheriffs. 3. Coroners. 4, Conſtables. '5. Watchmen. 
And when I mention theſe I alſo include all, that come in their aid and 
__affiftance; for every man in ſuch caſes is bound to be aiding and affiſt- 
' ig to theſe officers upon their charge and ſummons, in preſerving the 
peace and apprehending of malefactors, eſpecially felons. 

And if any being thereunto called ſhall not give their affiſtance, they 
are to be puniſhed by fine and impriſonment, and conſequently are 
under the common prote&tion of the law equally with the officers 
themſelves. | 

And that was the reaſon of the ſtatutes of 7 Fac. cap. 5 and 21 Fac, 
_ cap. 12. that gave power as well to affiſtants of the moſt uſual peace- 
officers, as to the officers themſelves, to plead the general iſſue, and 
give the ſpecial matter of their Juſtification 1 in evidence, and allow 
double coſis to the defendant. 

Whereſoever a private perſon may arreſt a felon or perſon ſuſpected, 
there any of thet® officers may do it; but of this ſufficient hath been 
ſaid before: I therefore come to that power, that concerns them 
ſpecially as officers in this cafe. 


I. Fuftice 
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I. Fuftices of peace have a double power as in relation to arreſt of 


felons ; one upon complaint of another perſon, whereof hereafter, 
cap. 13. Another primitive and original in themſelves, whereof at 


preſent. 

If a Juſtice of peace ſee a felony, or other breach of the peace, 
committed in his preſence, he may in his own perſon apprehend 
the felon. 

And ſo he may by word Lad any perſon to apprehend him, 

and ſuch command is a good warrant without writing ; but if the 
felony or other breach of the peace be done in his abſence, then he 
muſt iſſue his warrant in writing under his ſeal to apprehend the 
malefaCtor, 14 H. 1. 9. b. adjudged ; and by F:neux, if there be any 
riot or breach of the peace like to happen by a tumultuous . 
meeting, @c. he may command his ſervants or others to pre-: [87] 
vent it by arreſting the parties. 

And note, that if the juſtice of peace hath either from himſelf or 
by a credible information from others knowledge of a felony done, 
and juſt cauſe of ſuſpicion of any perſon, he may himſelf arreſt and 
commit that perſon, 14 H. 7, 8. per Keble; and according to it 
are the expreſs words of the ſtatute of 34 EF. 3. cap. 1. before- | 
mentiond, 

IT. Secondly, As to the + it is ordaind by the ſtatute of 
Weſimin}t. 1. cap. 9. 7a), * That all generally be ready and ap- 
«* pointed at the commandment and ſummons of the ſheriff, and at the 
* cry of the country to ſue and arreſt felons, when any need ſhall 
* be, as well within franchiſes as without, and they that will not ſo 
* do, and thereof be attaint, ſhall make grievous fine to the king, 
« and if default be found in the lord of the franchiſe, the king ſhall 
* take the franchiſe to himſelf, &c. And if the ſheriff, coroner, or 
&« hailiff, will not attach or arreſt ſuch felons there, as they may, or 
* will not do their office for favour borne, to ſuch miſdoers, and be 
- they ſhall have a year's impriſonment and after make 
* grievous fine, if they | have wherewith, and if not three years im- 
* priſonment, 

By this ſtatute the ſheriff: is not only enabled but injoind to arreſt 
felons, and all perſons are required to be affiſting to him therein upon 


his ſummons; and they are punithable by fine and impriſonment in 
dctault thereof. 


cc 


(a) 2 Co. I;ftit. þ+ 172% | 
| And 
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[88 ] quiſitions of any felony but the death of a man, as hath 


| RNerial and relative to the juſtices of peage, coroners, ſheriffs, &c. 


ore charge the pariſh, the conſtable may take him and put him in 


_ of peace: nota, in the juſtification it was alſo adjuged, that he aſs 
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And altho the ſheriff in his Turn had power to take preſentments 
of felonies at common law, yet this was not intended barely of if- 
ſuing precepts upon ſuch inquiſitions, but to a miniſterial taking of 
felons as he was conſervator of the peace, for his Turn was kept 
but twice in the year, __ the occaſions of taking felons were fre. 


And accordingly it was praCtifed, wide 5 H. 1. 5. a. im Sis the 
ſheriff arreſted one oo of felony, and no queſtion of the law- 
fulneſs thereof. 

IH. Coroners : Tho coroners had no power of taking in- 


been ſhewn ; and therefore by the expreſs proviſion of the ſtatute of 
4 E. 1. De officio coronatoris he may not only make proceſs but make 
hue and cry after, them, yet by the ſtatute of Yefminſt. 1. cap. 9, 
above-mentiond he is a conſervator of the peace in relation to all fe- 
lonies, and can command them to be apprehended, tho he can take 
no inquiſition concerning any but the death of a man. 
| IV. For the office of conflable it is of twofold extent. 1. Mini- 


whoſe precepts he ought to execute, or in default thereof he may be 
indicted and fined. 2. Original or primitive, : as he is a conſervator 
of the peace at common law. | 
By the original and inherent power in hp conſtable he may for 
breach of the peace and ſome Een, leſs than LOOM im- 
priſon a perſon. 


If a man leaves an infant in the cold © to the intent to deſtroy it 


the ſtocks. Af. 34 & 35 Eliz. B. R. Croke, n, 1. Beal and Char- 
ter, þ. 281. 
So if a conſtable be aſſaulted by 4. tho it be in his « own caſe, he 
may impriſon the party and carry him to gaol ; but for opprobrious 
words, or a general hindrance of him to ſummon the trained bands 
to attend the lord mayor of London upon his precept, he cannot jul- 
tify the impriſoning of a perſon in the Compter, T. 31 Eliz. Rot. 
1521. Fulkvood and Gaſcoign (s); but he muſt bring him to a juſtice 


—_ him : dev queere of that judgment, 


Cl c) Sevil, $+ 97s 
And 
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And what may be done by a conſtable may be done by his deputy, 
for by the law a conſtable may make a deputy, and he is within the 
ſtatute of 7 Fac. cap. 5. to plead the general iſſue. AZ. 13 Fac. B. R. 
Phelps and WYinchcombe ( 4). 

If A. menace B. to kill him, upon complaint thereof to the con- 
ſtable he may arreſt him and put him into the ſtocks, till [89] 
he find ſurety of the peace, 44 E. 3. Barre 2092. but that is Il 
intended, that he may detain him till he can conveniently bring him 
to a juſtice of peace and to avoid the preſent danger, for tho ſome 
of the old books ſeem to hold, that the conſtable may take ſureties 
of the peace and detain a perſon till he gives him ſureties, yet it can- 
not be by recognizance but by bond, and that for an affray or menace 
of breach of the peace done in his view. H. 37 Elz. B. R. Croke, 
x. 25. Sharrock and Hanmer (e). 

| If information be given to a conſtable, that a man and woman are 
in incontinency together, he may take the neighbours and arreft them, 
and commit them to priſon to find ſureties for their good behaviour, 
1 H. 1. 6. a. there the cuſtom of London indeed 1s pleaded ; but 153 
H. 1. 10. 6. adjudged, that it is a good juſtification for the conſtable 
or any in aſſiſtance to plead, that A. holds a mefſuage in the ſame 
vill, and ſhe kept perſons ſuſpeAted of common bawdry, and the 
plaintiff ſuſpiciouſly reforted to that houſe with women of ill fame, 
and that he arreſted the plaintiff to find ſureties for the good be- 
haviour. | | | 
The conſtable may arreſt ſuſpicious night- walkers {f) by the ſta- 
tute of 5 E. 3. cap. 14. and men that ride armed in fair or markets 
or elſewhere. Stat. 2 E. 3. cap- 3. de Northampton. 
And it appears by the books before-mentioned, that in caſes of 
arreſts of this or the like nature, the conflable may execute his office | 
upon information and requeſt of others, that ſuſpect and charge the 


(d) Moor þ. $45. © That it was not lawful even for a legal 
(e) Cro. Eliz. p. 375» | . © conſtable to take up a woman upon a 
(/) But then that ſuſpicion muſt not be * bare ſuſpicion only, having been guilty 
a mere cauſeleſs ſuſpicion, but muſt be * of no breach of the peace nor any un- 
founded upon ſome probable reaſon ; and © JlawfulaQ@ ; and as to the caſe in 13 H. 7. 
ſo it was ruled in the caſe of the Queen * 10. the reaſon thereof was, becauſe it 
and Tooley, Mich. 170g. for the murder of © was in the view of the conſtable, who 
Dent, who was kild in aiding the conſtable, © found her miſdoing ; that of late, con- 
who had taken up a woman, that was © ſtables made a praftice of taking up 
_ walking the ſtreet upon ſuſpicion, as being © people only for walking the ftreets, but 
a woman of 111 fame, C. F. Holt deliverd © he knew not whence they had ſuch an 
the reſolution of the court, that it was not. 4 authority, MS. Rep. 
murder, and gave this for one reaſon, 


offenders, 
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offenders, nay tho it be but with ſuſpicion thereof. 5 E. 3. cap. 14, 
13 H.7. 10. b. 44 E. 3. Barre 20% 

But if there bean affray, tho to prevent it, or in the time of the 
affray the conſtable may upon information or complaint arreſt the 
offender, yet it is held, that if the affray be paſt, and no danger of 
death, the conſtable cannot arreſt the parties witRout a warrant from 
a juſtice of peaee. 38 E. 3. B. Faux Impriſonment 6. 

But the law ſeems contrary, for tho in that caſe he cannot take 
furety of the peace himſelf, yet upon a complaint to him he may 
arreſt the party to bring him before a juſtice to find ſurety of the peace, 
or for appearance. 44 E. 3. Barre 202. 35 Eliz. Sharrock's caſe. | 

| Now as touching the conſtable's power of arreſting ex of:c:0 in 
relation to felonies it may come under theſe conſiderations, 1. What 
his power is to arreſt when a felony is certainly committed. 2. What 
his power is to arreſt in caſes of ſuſpicion of felony. 3. What his 
power is in caſe of danger of felony, tho none be committed, as in 
caſe of affrays or dangerous wounding. 

1. As to the firſt of theſe, where a felony is committed, it 1s of 
all hands agreed, that he may ex gficio arreſt and impriſon the felon 
till he can conveniently be —_ to a juſtice of peace or the com- 
mon gaol. 

And it will be all one, whether the felony were committed in the 
ſame vill, or in any other vill or county, if the felons be within the 
vill where he 1s conſtable. : 

And this appears clearly by the has of 2 H. 1.15 b. T4 
20. a. and divers others, and by the ſtatute of /Ve/m. 1. cap. 9. 


5 E. 3.. cap. 14- 


—_ in that caſe it is on all hands agreed. 

. That he may break open doors to take the felon, if the felon 
be; in the houſe, and his entry denied after demand and notice that he 
15 conſtable. 

2. That if in ſuch an attempt of arreſt the cunſighe or any that 
come in his aſſiſtance be kild after competent notice that he 1s con- 
ſtable, it is murder. 

3. That if the felon re{iſt and cannot be taken, whether 
[91]; it be after the arreſt or before, the killing of the felon, who 
cannot be otherwiſe taken, 1s no felony. 

And the reaſon of all this is, becauſe he is ex efficio a conſervator 
of the peace, and is not only permitted but by law ijoind to take a 

felon, 


| 
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ſion, and if he omits his duty herein, he is indictable ad ſubjeCt to 
a fine and impriſonment. | 
And it is not material, whether he ſaw the felony committed, or 

hath it only by complaint or information ; for as well- in oge Cale as 
the other he 1s bound to apprehend the felon, and make ſearch after 
him within the limits of his juriſdiction, and to raiſe hue and cry upon 
him ; and certainly what may be done upon 4e and cry raiſed upon 

a felon may be done by that conſtable who upon the firſt complaint 
raiſeth it; and the law gives him proteCtion in the execution of his 
office, and will never puniſh him 1n the neceſſary purſuit of what it 


joins him. 

And with this all the before cited books in the precedent chapter 
do agree; for I have-before therein determind, that in this caſe a pri- 
vate perſon may kill a felon, who 1s really ſuch, if he cannot other- 
wiſe be taken; vide ſupra, p. TT. ; 

2. I come to the ſecond, namely what if there be a felony done, 
(ſuppoſe a robbery upon 4.) and A. ſuſpeAs B. upon probable 
grounds to be the felon, and acquaints the conſtable with it, and de- 
fires his aid to-apprehend him ; in this caſe ] ſay, 

1. That the conſtable may apprehend B. upon this account, tho 
the ſuſpicion ariſe in A. at firſt ; and with this agree the ſtatutes of 
3 E. 1. cap. 9. and 5 E, 3. cap. 14. and the books of 2 FE. 4. 9. a. 
5 Co. Rep. 91. b. Semain's caſe, Dalt. cap. 109. þ. 292. (g), 13 
E. 4.9. a. accords 2 H. 1. 15. b. tho Brian be to the contrary ; but 
there are to be theſe circumſtances to accompany it, 1. . the perſon 
{uſpecting ought to be preſent, for the juſtification is, that he did aid 
A. in taking the party ſuſpeCted, 2 H. 7. 15. b. He ought to in- 
quire and examine the circumſtances and cauſes of the ſuſpicion of 
A. which tho he cannot do it upon oath, yet ſuch an information 
may carry over the ſuſpicion even to the conſtable, whereby [ 92 ] 
It may become his ſuſpicion as well as the ſuſpicion of 4. 
And ir the conſtable ſhould not be allowd this latitude in caſes of this 
nature, many felons would eſcape, and the party "arreſted hath no 
prejudice thereby, for the juſtice of the peace, to whom in ſuch caſes 
- he is properly to be brought, may conſider the circumſtances, and 
poſſibly in ſome caſes diſcharge or bail him, and upon his trial, if in- 
nocent, he will be diſcharged. 3. But there muſt be a felony in fact 


(ge) New Edit. cap. 162, PF » | 
OBE” Fs done 
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_ done, and the conſtable muſt be aſcertained of that, and aver it in his 
plea, and it is ifluable. Big: 

2. Conſequently, if the conſtable upon ſuch an arreſt or attempt 
thereof be kild, it is murder as well as m the former caſe. 

3, That in ſuch caſe, if the ſuppoſed offender fly and take houſe, 

and the door will not be opened upon demand of the conſtable and 
notification of his buſineſs, the conſtable may break open the door, 
tho he have no warrant. 13 E. 4.9. a. for it is a proceeding for the 
king by perſons by law authorized, and therefore there is viwally a 

70m omittas 1n the aCtings of their authority. 

And the reaſon of the difference between private perſons arreſting 
upon ſuſpicion and conſtables is, 1. Becauſe that in the former caſe - 
It is but a thing permitted to private perſons to arreſt for ſuſpicion, and 
they are not puniſhable if they omit it, and therefore they cannot 
break open doors ; but in caſe of a conſtable he is puniſhable if he omits 

_ it upon complaint. 2. Becauſe it would be a great inconvenience if 
every private man upon pretence of ſuſpicion ſhould break open houſes, 
for they may not be of known value or reſponſible; but a conſtable is 
an officer known within the vill, and his authority known, and is 
preſumed of ſufficiency, for he is choſen by the leet, like a bailiff 
Jurus & conus, who need not ſhew his warrant (*). | 

Again it ſeems to me, that if a perſon thus charged with ſuſpicion 

. of felony upon juſt grounds of ſuſpicion, and where a felony 1s aCtu- 

[ 93] ally committed, tho he be innocent, yet if he refiſt the officer 
after notice that he 1s the officer, and aflault him, if the ofi- 
cer kill him, it is no murder. 

But it may be more queſtionable, hiker if he fly and cannot be. 
apprehended, the officer may kill him, where he is ſuſpeCfted and in- 
nocent, if he cannot be otherwiſe taken, as he may a felon, as before 
is ſhewn, þ. 77. but it ſeems he may, and it is no felony no more 
than in the former caſe, for theſe reaſons, 1. Becauſe the conſtable 

8 | is obliged to do his office in cafe of a probable ſuſpicion, as well as 
A m caſe of an aCtual felony. 2. Becauſe he cannot judge, whether 
the party be guilty or not, till he comes to his trial, which cannot be 
till he be apprehended. 3. Becauſe the party draws upon himfelf this 
mconvenience, and makes himſelf ſuſpeCted by his' very flight from 
the known officer. | 
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And this is the reaſon why, tho a man be innocent of a felony com - 
mitted, yet if he fled for it, and that be. preſented by the coroner, or 
found by the jury that acquits him of the felony, yet he forfeits his 
| goods, becauſe it was his own fault that he did not tare juri, and 
brought upon himſelf the juſt cauſe of ſuſpicion, and put the country 
to trouble and hazard in purſuing him. 

And yet it is true, that if the felon were not once in the hands of 


' an officer that had warrant to arreſt, as if he be in the houſe, and fly 


out at a back-door before the officer ſeizeth him, this is not an eſcape 


in the officer, 27 Aſſiz. 9. But on the other fide it may be ſaid, that 


it is nevertheleſs an eſcape 1n the townſhip, for which they ſhall be 
amerced, tho the perſon were never actually taken ; quod vide ſupra, 
cap. 10. ak | | | FP 

And therefore it is at the peril of the whole vill, if they take not 
a felon (*), and when: he 1s upon probable cauſe ſuſpeCted, he is pre- 
ſumed to be ſuch, till the contrary appear upon his trial, 

And therefore, as before is ſaid, a juſtice of peace cannot diſcharge 
a perſon brought before him but for ſuſpicion of felony, in caſe a 
felony were committed, but muſt either bail or commit him. 

And upon the reaſon befere given it ſeems, that if a per- 4 .. 
ſon be charged to the conſtable for felony, or ſuſpicion of | 94 ] 
felony in the county of A. and the conſtable charge him in the king's 
name to yield himſelf, and he either before or after the arreſt purſue 


him into another vill, nay into another county, the conſtable hath 


the ſame privilege and protection upon his purſuit and arreſt, as if he 
were taken inthe county of 4. tho yet he muſt bring him before the 
juſtice of that county where he was taken; vide YOu de Pace, 
p. 172, 173. Dalt. p. 340. (4). 

But hos this latter caſe I 1ake the law to be all one in caſe of a con- 


ſtable having a warrant to arreſt a felon, or not having one, but do- 
ing it by his own intrinfic power v4rtute officit, namely, that if he 


hath or hath not a warrant from a juſtice of peace to arreſt a felon, 
if the felon fly into another county before arreſt, he is to be brought 
defore a juſtice of that county, or to the gaol of that county, where 
he is arreſted ; but if he were once arreſted and eſcape, and upon 
freſh ſuit he is taken by the conſtable in another county, yet he may 


(*) This holds only as to felony touch= þ. 53. 
ing the death of a man, but not in caſe (Þ) New Edit. p. 534+ 
ot other felony, as theft, &c. vide ſupra, | 
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be brought back to the juſtice, ' or gaol of that county where he was 
firſt arreſted (#*) ; for in that caſe m ſuppoſition of law he is always 
in cuſtody by force and authority. of the firſt arreſt, as well where 
the arreſt was virtute offici;, as where done by a warrant. Vide 2 
E. 4.6.6. 13 E.4.8.6. __ 

And thns far touching the ſecond caſe, 

3. The third caſe is, where a felony 1s not yet committed, but in 
danger to be committed. 

If A. hath wounded B. fo that he is in danger of death, and A. flies 
and takes his houſe, and ſhuts the doors, and will not open them, the 
conſtable of the vill where it is done, or upon hue and cry, may 
break the doors of the houſe to take him, if upon demand he will not 
yield himſelf to the conſtable. 7 F. 3. 16. b. Barre 291. 

And in that caſe, if the conſtable be kitd, it is murder ; if he kill 
A. if he cannot be otherwiſe taken, it is no felony, but excuſable 

_ and juſtifiable by the neceſfity cauſed by the obſturacy and default 
of . 
If there be an iy in the honfe, where the doors are 
[95] ſhut, whereby there is likely to be manflaughter or blood- 
ſhed committed, the conſtable of the vill having notice thereof, and 
demanding entrance, if they within refuſe to do it, but continue the 
affray, the conſtable may break open the doors to keep the peace and 
prevent the danger. 
Nay yet farther, if there be diſorderly drinking or noiſe in an 
| houfe at an unſeafonable time of night, eſpecially i in mns, taverns, or 
alchoufes, the conſtable or his watch demanding entrance, and being 
refuſed, may. break open the doors to fee and fuppreſs the diſorder ; 
_ and this 1s conftantly | uſed in London and Middleſex. 

I come now in the /af? place to conſider what the conſtable i is to 

do with his prifoner that he hath thus arrefted for telony, or other. 
"> cauſes above-mentiond. 

In cafe of a ſudden affray through aioe « or exceſs of drink, he 
may put the perſons in the ſtocks, or in a priſon, if there be one in 
the vill, till the heat of their paſſion or intemperance is over, tho. 
he delivers them afterwards, or till he can bring them before a Juſtice 
of peace. - *+ 

If an offenſe be committed, for wiich the conſlable may arreſt, 
he may convey. them to- the ſheriff, ,or his gaoler of the county ; and 


_Y Vide Part I, þ þ . 580, 


if 
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*f it be within a franchiſe, he may deliver them to the gaol of the . 


franchiſe, and they are bound to receive them without taking any fine 
for the ſame by the ſtatute of 4 E. 3. cap. 10. wide 5 H. 4. cap. 10. 
23 H. 8. cap. 2. But the ſafeſt and beſt way m alt caſes, is to bring | 
them to a juſtice of peace, and by them the priſoner may be bailed or 
committed, as the caſe ſhall require ; but till. they are bailed or diſ- 
charged, or the ſheriff or gaoler hath received them, they are {till 
under the charge of the conſtable that took them. 10 #H. 4. 7. 8. 

Eſcape 6. Till the conſtable can conveniently convey the parties 
arreſted to a juſtice of peace, or the common gaol, as when the arreſt 
is in Or near night, he may detain the party in the ſtocks; or if there 
be no ſtocks in that vill, he may bring them to the ſtocks of the next 
adjacent vill. 

And if the perſon be of quality or ſick, the conſtable may r 1 
{keep him in an houſe (:)}] for a day and a night at leaſt, 92 1 
and -in ſome caſes of neceſſity for a longer time, till he can with ſafety 
and convemency convey him to a juſtice of peace, or the common 
gaol. 20'E. 4.6. 5. 22 E. 4.35. b. Dalt. p. 340. 

The charges of ſending malefaQtors to gaol by the common law, 1s 
to be borne by the vill where they are apprehended. 3 E. 3. Coron. 
328. 4 E. 3. cap. 10. 

But now by the ſtatute of 3 Fac. cap. 10. the charge i is to he borne 
by the priſoner, if he hath wherewith, the ſame to be levied by war- 
rant of the juſtices of peace ; and if he hath not wherewith, then the 
charge-to be borne by the pariſh, townſhip, or tithing, where the of-: 
fender is apprehended, by a tax or rate to be made, as by the ſaid act 
1s preſcribed, 

And what I have herein faid touching the conſtable is applicable 
to a tithing-man, headborough, buribolder, for their mn & is much 
the ſame. 

But the conſtable of the hundred is a diſtin& alficar.: and intretacel 
upon the ſtatute of Hinton, vide H. 371 Eliz. B. R. Croke, n. 25. 
Sharrock ' and. Hanmer ; yet he' ſeems to be a conſeryator of the 
peace, 
 _V. Watchmen: Watchers are of three kinds, 1. That which is 

appointed by the ſtatute of /Yinton, cap. 4. which-is that from Aſcen- 
Son-day until Michaelmas, watches ſhall be: kept in all towns from. 


(1) Theſe words are not in the Ms. but the or others to the 11 ke effe& 
!y wanted eo ſupply the ſenſe ' | AR O66 
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ſun-ſetting to ſun-riſing in boroughs, &c. by twelve, in other towng 

by ſix or four, according to the number of the inhabitants: this watch 
is to be ſet by the conſtable, and the negle&t thereof puniſhable by 
5 FH. 4. cap. 3. Their power is to arreſt ſuch as paſs by until the 
morning, and if no ſuſpicion, they'are then to be delivered, and if ſuf- 
-:-i07: be touching them, they {hall be delivered to the ſheriff, v2z. 
-- +7,» c::2mon gaol, there to remain until ey be in due m1tiner de-. 


vered ;-and if they will not ny the arreſt, hve and cry {hall be 


ESTES 


"-  Bevied 7 on them ; but this watch extends only between Af- 
ESE 1 cen/ron day and Hiatus 

:: there 18 another watch that may be kept by the conſtable 
EX Po which may extend to other times, becauſe there be other 
things under his charge, as a conſervator of the peace, as for the 
purpoſe to raiſe or purſue hue and cry upon robberies committed by 
the ſtatute of J/inton, cap. 1. to ſearch for lodgers in ſuburbs of cities, 
that are ſuſpicious perſons, which is to be done every week, or at 
leaſt once in fifteen days by the ſame ſtatute, cap. 4. for ſuch as ride 
or go armed by the ſtatute of 2 E. 3. cap. 3. for night-walkers and 
perſons ſuſpicious either by night or day by the ſtatute of 5 E. 3. 
os 14. 

And altho a conſtable is not bound to any preciſe time for this kind 
of watch, nor puniſhable, if he omit it barely for the omiſſion, if he 
' be ready upon occaſion to do his office, when required in theſe caſes, 
yet it is in his power to hold ſuch watches, 'as often as he pleaſes, 
and it is convenient and juſtifiable, and herein the watchmen are the 
miniſters and affiſtants of the conſtable, and are under the fame pro- 
teCtion with him, and may aQ as he doth ; and regularly he ought to 
be in company with them in their walk and watch. 

'3. There is yet a third kind of watch, which is by authority of 
the juſtices of peace, which may be held at other times than the 
ſtatute of ///;n4n appoints, and the watch thus appointed hath the 
lame power as either of the former; and this ſeems to be within the 
power of .any one juſtice of peace by the firſt Aſ/ignavimus in bis 
commiſſion ; vide Lamb. Tuſtic. Lib. 1. cap. 20. p. 185. Dalt. cap. 60. 
P- 142. (kh), and cap, 109 p. 292. (!); but the ſafer way and more 
uſual is by order of the ſeſſons of the peace or of the court of king's 
bench, which -hath the higheſt ordinary authority in matters of the 
peace and preſervation thereof. 


(h/ New E its, cap, 104+ p- _”_ C1) New'Edy, cap, 199, $536» : : 
| | Now 
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- Now a watchman hath a double prote&tion of the law, viz. 1. 
As an affiſtant to the conſtable, when the conſtable is preſent or in the 
watch, for ſo every man, who is afliſting to the conitable in the ex- 
ecution of his office, hath the ſame protection, that the [9 g 1 
law gives the conſtable. 2. Purely as a watchman ſet by 
order of law ; and the law takes notice of his authority /ub eo nomine, 
| and therefore killing of a watchman in execution of his office is mur- 
der. Co. P.C. cap. T1. p. 52. 9 Co, Rep. 66. a. Mackally's caſe. 
And ſuch a watchman may apprehend might-walkers and commit 
them to cuſtody till the morning, and alſo felons and perſons ſpertod 
of felony. 
And thus far of arreſts virtute ffici. 


See Burn, Tit. Arreſt. per tot, Index t> 2 Hawk, P. C. Tit. Arreſt, Foſter 136, 


g19, 320 & 4. Blackſ. Com. ch. 2x. Of arreſts; pa, 28g, &c, See Burn, Tit. 
Conſtable, Burn. tit, Watch, | 


CHAP. XI. 
Of arreits of felons upon hue and cry raiſed. 


"FUE and cry is the old common law proceſs after felons and 
. ſuch as have dangerouſly wounded any perſon : And this 
hath received great countenance and authority by ſeveral nou of 
parliament. 
By the ſtatute of We/tm. 1. cap. 9. (a ) it is enacted, * That all 
« be ready and apparelled at the ſummons of the ſheriff & a cry de 
* 3ays to purſue and arreſt felons as well within franchiſes as with- 
* out; and if they do it not and be thereof attaint, Je roy prendra a 
*« eux grevement, they are to be indicted and fined for the neglect. 
By the ſtatute of 4 E. 1. De officio coronatoris * Hue and cry ſhall 
© be levied for all murders, burglaries, men-ſlain, or in peril to be 
& flain, as other-where is uſed in England, and all ſhall follow the 
** hue and ſteps as near as they can; and he that doth not, and is 
* convict thereof, hall be attached to be hefore the juſtices in eyre.” 
By the ſtatute of JVinton, cap. 1, ** From henceforth every coun- 
i try ſhall be ſo well kept, that immediately upon robberies and 


(a) 2 Co. Infizt. p. 17h. - | 
G 3 « felonies 
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<& felonies committed freſh ſuit ſhall be made from town to town ; 
« and from country to country :” and cap. 4. ** If any will not 
* obey the arreſt of the town, where night - walkers paſs, they 
* ſhall levy hue and cry upon them; and ſuch as keep the town, 
* (viz. the bailiff or conſtable), ſhall follow with ue and cry with 
« all the town and the towns near ; and ſo hue and cry ſhall be made 
« from town to town, until they are taken and deliverd to the ſhe. 
« riff; and for arreſtments of ſuch ſtrangers none ſhall be pu. 
« niſhed.” 
And this is in truth but the antient law ; thus it appears wy Bratton, 
| £26. TI. cap. 1. where he mentions a proviſion. per dominum regem 
& ejus confilium, (which muſt be intended an antient aft of parlia- 
ment,) guid omnes tam milites quam al:r, qui ſunt quindecim annorum 
& ambplins, jurare debent, quad utlegatos, murdratores, robhatores, & 
burglatores non receptabunt, nec tis conſentirent, nec eorum receptatori- 
bus, &, fi quos tales noverint, eos attachiari faciem, & hoc vice-comits 
& bellivis ſuis monſtrabunt, & ff hueſfum vel clamorem de talibus au- 
 diverint, flatim audito clamore ſequentur cum familig & Mah: 
de terra ſua (*). 

And it 1s one of the articles of inquiry in a leet in the ſtatute 
de viſu franci plegit, de hines levies & nient purſues, and among the 
capitula [tineris de Iuefio levato & non fecuts : wide Coke ſuper flat. 
Heim. 1. cap. 9. 2 Inflit. p. 172. 

And altho it is a good courſe to have a juſtice of peace to dire 
his warrant for raiſing hue and cry to prevent cauſeleſs hues and cries, 
yet it 15 neither of abſolute neceſſity nor ſometimes convenient ; for 
the felons may eſcape before the juſtice can be foung, and hue and cry 
was part of the law before the ſtatute of 1 £. 3. cap, 16. which Arſt 
inſtituted juſtices of peace. 

And altho alfo it 3s ſpecially incumbent upon conſtables to purſye 
hue and cry, when called upon, and they are ſeverally puniſhed, if 
they neglect it (6), and it prevents many inconyeniencies, it they be 

ih there; for it gives a greater authority to their purſuit, and 
; enables the PRne® in his aſfliſtance to plead the general 


PRE Fide Part I. 2.23 & hs in ntis. *© utmoſt expedition, as ſoon as he ſhall 
| By 8 Geo, 2. cap. 16, ** If any * receive notice thereof, he ſhall, for 
,« hats Rn ee 4 Fe: within the © every ſuch refuſal or 'negle, forfeit 

© hundred wherein any rob ſhall hap- © five pounds, one half to the king, and 
« pen, ſhall refuſe or neglef&t to make ** the other half to ſuch perſon as ſhall 


« bue and cry alter the felons with the 6 ſug tor the ſame,” 


| iſſue 


ny | | 
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{ſue upon the ſtatutes of 7 & 21 Fac. without heing driven to ſpecial 

pleading ; and therefore to prevent inconventencies that may happ?n 

by unrulineſs, 1t 18 moſt advidgable, that the conſtable be called to 
this action. | 

Yet upon a robbery or ths Fra comming, hue and cry may 
be raiſed by. the country in the abſence of the conſtable, it is there- 
fore called Cry de pats. 

Neither is there any inconvenience conſiderable in it; for if hue 
and cry be raiſed without cauſe, they that raiſe it are puniſhable by 
fine and impriſonmerit. 2 Co. 1n/iit. p. 173. 

And accordingly it was agreed by the two chief juſtices and three 
_ other judges, upon the. trial of Pack/ur/t, Fackſon, and others, who 
were all convicted of murder, and executed, for killing two of the 
countrymen that followed them, being highway robbers. Lent vaca- 
tion, anno Car, 2. 26. © 
In this matter of ue and cry | theſe ling. are honkdemble, VIZ. 
1. By whom it is to be levied, 2. How it is to be levied. 3. In 
what manner to he. purſued. 4. What may be done by them that 
purſue it. 5, -How. puniſhed, if omitted or negleted. 
I. Hue and Cry may be raiſed as well by an officer of juſtice, as 
by the precept of-a juſtice of peace upon information of a felony. 
Or it may be raiſed by any private perſon that is robbed, or knows 
of any felony. 
HH. Touching the manner of it : .It is-diverſe according to a variety 
of circumſtances. 1. The party that levies it ought to come to the 
conſtable of the vill, and give him notice of a felony committed, and 
give him ſuch reaſonable aſſurance thereof as the nature of the caſe 
will bear. 2. If he knows the name of him that did it, he muſt te!l 
the conſtable the ſame. 3. If he knows it not, but can deſcribe him, 
he muſt deſcribe his perſon, or his habit, or his horſe, or ſuch cir- 
cumſtances that he knows, which may conduce to his diſcovery. 
4. If the thing be done in the night, ſo that he knows none of theſe. 
circumſtances, he muſt mention the number of the perſons, or the 
way they took, 5, If none of all theſe can be diſcoverd, as 
where a robbery, or burglary, or felony is committed in the (107] 
| Night, yet they are to acquaint the conſtable with the fa&t, and deſire 
him to ſearch in his town for ſuſpeed perſons, and to make Jue and. 
cry atter ſuch as LEE be provably ſuſpeed as being perſons vazrant 
| 'G+ | in 
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in the ſame night, for many circumſtances may ex po/? fatto be uſeful 
for diſcovering a malefaor, which cannot be at firſt found (c). 
TIE. In what manner it is to be purſued. 1. The conſtable is to 
make ſearch in his own vill, 2 E. 4. 8 & 9. 9. Heis to raiſe all 
the neighbouring vills next about, Crompt. de Pace, F. 178098. *- 3. -It 
is to be purſued with horſe and foot : vide 27 Eliz. cap. 13. Dat. 
cap. 28. þ. 15. (d), per direfion de Hyde, chief juſtice. | 
IV. What may be done in "REIN of a hue and "7 levied, and 
therein I think as followeth : - 
1. That in caſe of he ad cry once raiſed and levied upon ſuppoſal 
of a felony committed, tho in truth there was no felony committed, 
yet thoſe that purſue hue and cry may arreſt and pinvegg as if ſo be 
a felony had been really committed,” | | 
And therefore the juſtification of an impriſonment * a perſon up- 
on ſuſpicion, and by a perſon, eſpecially a conſtable, i upon ue and 
cry levied do 'extremely differ; for in the former, there muſt be a 
felony averred to be done, and it 1s ifſuable; but in the latter, vis. 
upon hue and* ery it need not be averred, but the hue and cry levied 
upon information of a felony is ſufficient, tho perchance the inform- 
ation were falſe; and therefore I do not find any _ | } 
of 'a felony committed in caſe of a juſtification of -an im- 
priſonment upori hue and cry. 5 H. 1. 5.4. 21 H.1. 28. a. per Rede, 
2 E.4.8&9 | 
| And the reaſons hereof are theſe. 1: Becauſe the conſtable can- 
not examine the truth or falſhood of the ſuggeſtion of, him that firſt 
| levied it, for he cannot adminiſter him an oath, and if he ſhould for- 
bear his purſnit-of the hue and cry, till it be examined by a juſtice 
| "of peace, the felon might eſcape, and the purſuit would be loſt 
and fruitleſs. 2, Becauſe the I 1s by the acts of parliament 


nor 


(<) By 27 Elis. cap. 13, To the levy= * ſuch robbery at the dwelling-houſe of 


ing of bue and cry, ſo as to charge the 
hundred for any robbery it is requiſite, 
© That the party robbed do, with all con- 
« venient ſpeed, give notice thereof to 
the edicts of ſome town, village, or 
* hamlet, near the place where the rob- 
« bery was committed,” 
. Geo. 2. (ap. 16, it is further required, 
«© That the party robbed do, with all con- 
« venient ipeed, give notice thereof to 
« ſome conſtable, headborough, &c. of 
« ſome town, Ec, near the place of the 
« 10bbery, or leave rotice in writing of 


4 caſe will admit, the felon or felons, and 


And by 8 * to be given thereof in the London Ga- 


&© ſuch conſtable, &c. deſcribing, as far 
« 2s the nature and circumſtances of the 


« the time and place of the robbery; and 
« alſo within twenty days next after the 
« robbery committed, cauſe public notice 


« zette, therein likewiſe deſcribing the 
&« felon or felons, and the time and place 
« of ſuch robbery, together with the 
« goods whereof he was robbed,” See 
2 W1LsSON 112, 11g. 


(d) New Edit. cap. 54. p- 169, 
before» 
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before-mentiond compellible to purſue hue and cry, and he is puniſh- 
able, and ſo are thoſe of the vill, if they do it not, as appears by the 
ats of parliament above-mentiond. 3. Becauſe he that firſt raiſeth 
hue and cry, where no felony is committed, v/z. the perſon that 
giveth the falſe information, is ſeverely puniſhable by fine and im- 


 priſonment, if the information be falſe. 21 #. 7. 28. a. 29 E. 3, 


39. a. b. 2 Co. Inflit. p. 113: 

And therefore if he raiſe a FO and cry upon a perſon that is inno- 
cent, yet they that/purſue the Axe and cry, may juſtify the impriſon» 
ment of that innocent perſon, and the raiſer is puniſhable; and by 
the ſame reaſon, if he give notice of a felony committed, when there 
was 1n truth none. 

2. If hue and cry be raiſed anal a vicdhn certain for logs: ws 
poſſibly he is innocent, yet the conſtables, and thoſe that follow the 
hue and cry, may arreſt and impriſon him in- the common gaol, or 
carry him to a juſtice of peace. 

3. If the perſon purſued by hue and cry be in a FOr'S and the doors 
are "Wo and refuſed to be opened, upon demand-of the conſtable, 


| and notification of his buſineſs, he may break open the doors ; and 


this he may do in any caſe where he may arreſt, tho. it be only a 
ſuſpicion of felony, for it is for the king and commonwealth, and 
therefore a virtual non omittas is in the caſe: wide 5 Co. Rep. 92. 
b. Semain's caſe. And the ſame law is upon a dangerous wound 
given, and a fue and cry levied upon the offender. 7 E. 53, 16. 8. 
Barre 291. 

And it ſeems in this caſe, that if he cannot be otherwiſe taken, he 
may be kild, and the neceffity excuſeth the conſtable : vide Part I. 
Cap. Y. Þ. 53. 

4. Upon hue and cry levied againſt any perſon, or where 
any rue and-cry comes to a conſtable, whether the perſon be: [10 3] 


certain or uncertain, ' the conſtable may ſearch in ſuſpected places 


within his vill for the apprehending of the felons. Dalt. cap. 28. 
Þ+ 75. (e), Crompt. de Pace, f. 1718. b. 2 E. 4.8. b. 

| But tho he may ſearch ſuſpeCted places or houſes, yet his entry 
muſt be per oftia aperta, for he cannot break open doors barely to 
ſearch, unleſs the perſon againſt whom the hue and cry 1s levied be 
there, and then it is true he may ; therefore in caſe of ſuch a ſearch, 


| (e) New Edit, c@2\ 54+ Þ+ 2690 | 
I the 
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the breaking open the door is at his peril, 9:2. juſtifiable, if he be 
there ; not juſtifiable, if he be not there ; but it muſt be always re- 
membered, that in cafe of breaking open a door, there muſt be firſt 
' a notice given to them within of his buſineſs, and a demand of en- 
trance, and a refuſal before doors can be broken. 

5. If the Awe and cry be not againſt a perſon certain, but by de- 
ſcription of his ſtature, perſon, clothes, horſe, &@c. the hue and cry 
doth juſtify the conſtable, or other perſon following it, in apprehend- 
ing the perion ſo deſcribed, whether innocent or guilty, for that is his 
warrant, it 1s a kind of proceſs, that the law allows (not uſual in 
other caſes), viz. to arreſt a perſon by deſcription. _ 

6. But if the hue and cry be upon a robbery, burglary, manſlaugh- 
ter, or other felony committed, but the perſon that did the faCt is 
neither known nor defſcribible by perſon, clothes, or the like, yet. 
fuch a hue and cry 1s good, as hath been ſaid, and muſt be purſued, 
tho no perſon certain be named or deſcribed. _ 
| And therefore in this caſe all that can be done is for thoſe that 

purſue the kue and cry, to take ſuch perſons as they have probable 
cauſe to ſuſpect; as for mſtance, ſuch. perſons as are vagrants, that 
cannot give an account where they live, whence they are, or ſuch 
ſuſpictous perſons as come late into their inn or lodgings, and give 
0 reaſonable account where they had booms and the like: vide 
2 E. 4,8, &. 
©. 4 . And here the auſliGenaic of the impriſonment is mixed 
[104] partly upon the /xe and cry, and partly upon their own fſul- 
 picion; and therefore, _ 1. In refpect that it is upon ue and cry there 
needs no averment that the felony was done, yet it muſt be averred; 
_ that an information was given, that the felony was done, if the arreſt 
be by that conſtable that firſt received the information, and ſo raiſed 
the hue and cry; or if the arreſt were made by that conſtable, or 
thoſe vills ro whom, the &4#e and cry came at the fecond hand, it mult 
be averred that ſuch a kuz and cry came to them purporting ſuch a 
felony to be done ; but,, 2. Alſo im as much as the ze and cry ne1- 
_ ther names nor deſcribes the perſon of the felon, but only the felony 
committed, and therefore the arreſt of this or that particular perſon, 
and ſo applied, is left to the ſuſpicion and diſcretion of the conſtable, 
or the people of the ſecond or third vill, he that arreſts any perſon 
| upon ſuch general kue and cry muſt aver that he ſuſpeRed, and ſhew 
a reaſonable cauſe of ſnfpicion. 


', 


But 
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But now by the ſtatute of 7 Fac. cap. 5. the conſtable or any that 
' come in his aſſiſtance, even 1n this caſe of hue and cry, may plead 
the general iſſue, and give the whole matter of the juſtification in 
evidence for the purſuit of ue and cry, tho performed by others as 
well as the conſtable, is principally the aCt of the conſtable of the 
vill, and the others are but as his deputies or aſſiſtants within the 
precinCts of their conſtable-wick. | 

V. For the laſt matter, how the negleCt of the purſuit of has and 
cry is to be puniſhed, it hath been hefore declared upon the ſtatutes of 


3 E, 1. cap.9. 4 K. 1. and 13 &, 1. of JFanton, they arg to be 1n- 
dicted, fined and umpriſaned. 


Burn, tit, Hue and ory, Index to 2 Hawk. P.C. tit, Hue 20d Cry. 4 FR Com, 
EE. EE ch. 21. P: 293+ 


CHAP. XIIL oo 


role of felons virtute przcepti, or of warrants. 


COME now to conſider of arreſts of felons or perſons fuſpeted of 
&. felony by warrant or precept, namely not of precepts that iſſue 
upon matter of xecord, as upon appeals or indictments, which regu- 
larly are to be by writ, but ſuch warrants as arc Preparatory to it, or 
 for-conſervation of the peace. 
And herein regularly all courts and Si that have judicial 
power by the common law, or by act of parliament for the conſerva- 
tion of the peace, have power to grant warrants for arreſting of 
felons ; but ſuch as are ſimply miniſterial and have no juriſdiction, 
_ as conſtables, cannot iſſue warrants for that purpoſe, but muſt do their 
office either alone, or with others called to their aſſiſtance. | 
The court of king's bench hath- not only a power to iTue writs 
pon indictments or appeals. before them, but have alſo power by 
order to command the ſheriff of the county where they ſit, or the 
"marſhal of the court, to apprehend felons or diſturbers of the peace, 
and bring them before the court; and this is warrantable by the cuſ- 
tom. of the court, which is part of the law of the land. 
Yea I have known by great advice, that where there hath been 
formation upon oath of, a. breach of the peace, and a deſign by 


_ perſons 
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perſons whoſe names could not be known, to commit a riot or breach 
of the peace, an order hath been made by the court to the ſheriff to | 
bring before them ſuch perſons as ſhould be probably ſuſpeRted to be 


parties therein, and to bring them into the court, 7. 23 Car. 2. in 
Storte's caſe, for attempting to take away the daughter of Mrs. Gi- 


burn with maſks and vizards. 


vee before cap. 1. concerning the king's bench. 
6 A commiſſion ifſues out of the chancery under the great 
Lo J feal to take perſons that were notoriouſly famed of felony 


or treſpaſs, tho they were not indifted, and by virtue hereof the 


commiſſioners iſſue a precept to B. to take F. S. that had danger- 
ouſly wounded another ; this was admitted a good juſtification in the 


officer, tho the commiſſion itſelf was =” law, 24 E, 3.9. B. 


Faux Impriſonment 9. Vide fimile 42 Aſſiz. 5. where a commiſſion 
iſſuing out of chancery to take F. S. and his goods, before he was 


indicted, is ruled to be againſt law. 


And therefore I would never adviſc thoſe general proclamations, 


that have ſometimes iſſued, to take certain perſons notoriouſly ſuf. 
pected of felony but not indicted, 


| It is true, that ſuch a proclamation may be a means'to give no- 
tice of felons, but ſo it may perchance include true men ; and there- 


fore what by law a conſtable, ſheriff, officer, or private perſons may 
_ . do in arreſting of felons or ſuſpeRed perſons without ſuch a pro- 
-clamation may be juſtifiable, but not by virtue of the proclamation, 


neither can any juſtification be made by virtue of it; and therefore 


- ſuch proclamations againſt perſons not indicted are againſt law, and 


may bring great inconveniencies, 1. By leading the country into an 
error. 2. By the example itſelf, which may be of ill conſequence to. 


| honeſt men, as well as of uſe to apprehend felons. 


27 Aſjis. 35. A man was indicted of felony before juſtices of oyer 


and zerminey : It is admitted, that the juſtices may not only award 


proceſs of outlawry thereupon, but may alſo iſſue a commuſſion 
(which 15 no other than a warrant under their hands and ſeals) to take 


the party, and that by. virtue of ſuch a warrant or commiſſion they 


_ . may break open doors, but oy muſt ſhew their commiſſion, if 
demanded. m. 


By the common law the ſheriff of the county might give out a 


warrant for the apprehending a felon before indictment ; and this is 


farther confirmed by the ſtatute of 3 E, 1. cap. 9. au commanament, 
& a 


HISTORIA PLACITORUM CORONZ. ns. 1 
& a tes ſummons de wviſcount & an cry de pays muſt be underſtood 
disjunChively, {or at the cry of the country ) for the ſheriff had juriſ- 
diction at the common law to take indictments of old felonies in his 
Turn ; and ſo he hath ſtill, tho he is not now to make pro- [10 ] 
ceſs upon them by the ſtatute of 1 E. 4. cap. 2 Y 

The coroners have alſo power to attach weaver by their war- 
rants after inquiſition, whereby they are found guilty, but that ſeems 
'not to be all their power; but they may make out warrants for ap- 
prehending thoſe perſons that are not, or cannot be preſented before 
them, as thoſe that were preſent and not guilty ; nay alſo of burglars 
and robbers, and yet they cannot take an inquifation touching them ; 
this appears evidently by the ſtatutes of 3 E. 1. cap. 9. and 4 E. 1. 
Officium coronatoris. And with this agrees the common uſage at this 
day for the coroners to take manſlayers before their inquiſition be 
taken, for many times the inqueſt is long in their inquiry, and the 
offender may eſcape, if he ſtay till the inquiſition deliverd up. 

But becauſe at this day the greateſt part of the buſineſs of this 
nature is diſpatched by juſtices of the peace, I ſhall be more large 
touching their warrants, wherein nevertheleſs much of what is ſaid 
therein will be applicable to he warrants that ifſue in like caſes by 
other perſons. 

And therein I ſhall principally conſider theſe particulars, 1. When 
'and in what caſes they may iſſue their warrants for the apprehend- 
ing of felons. 2. To whom. 3. How and in what manner fuch 
precept or warrant is to iſſue. 4. What may-be done by the officer 
in purſuance thereof. 

I. As touching the firſt, in what caſes juſtices of peace may 
| make warrants for the taking of felons or perſons ſuſpeRt of 
felony. ' 

My lord Coke in his jurifdiQtion of courts, cap. 31. Þ- 16, 177. 
hath deliverd- certain tenets, which, if they ſhould hold to be law, 
would much abridge the power of juſtices of peace, and condemn 
the conſtant and uſual praftice, and give a looſe to felons to eſcape 
unpuniſhed in moſt caſes (*), viz. 1. That a juſtice of peace can- 
not upon complaint ifſue a warrant to apprehend a felon before in- 
dictment, grounding himſelf upon the haſty opinion of Firzherbert 
and Brudnell, 14 H. 8. 16. a. who yet hold the officer excuſed, 
that makes the arreſt upon that warrant. 2. That admit he may 


(*) Vide Part I, p £75 & ſupra p. 79. 
arreſt 
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arreſt, "yet he cannot break open a houſe to take the felon by virtte 
of that warrant. 3. That admit Ke may arreſt by that warrant, 
yet he cannot iffue a warrant m cafe only of ſufpicion. 4: That 
admit he may, yet no houſe can be broken by virtne of fuch 
warrant. ". 

Touching the fotd and fourth matter I ſhall conſider them, when 
F come to the buſineſs of the officer's power in purſuance of a 
juſtice's warrant ; bat touching the power of Hung this warrant 
dy the juſtices of peace, I ſhall now confider it: And therein I ſay 
as followeth. 

1. That a juſtice of peace hath power to iſſue a warrant to ap= | 
prehend a perfon' accuſed of felony, tho not yet mdiCted. | 
That, upon which the doubt muſt ariſe to thoſe that made a doubt - 
of it, muſt certainly be the ſtatutes of Magna Charta, cap. 29, - 
Nullus liber homs impriſonetur &c. ni/ſ# per legals judicium pariun 
fuorwn vel per legem terre. 25 F. 3. cap. 4, © None ſhall be taken 
« ypon ſuggeſtion made to the king! or his council, unleſs it be by 
* prefentment or indiEtment, &c. or by writ original at the com- 
* mon law.” 28 E. 3. cap. 3. ** No man ſhall be taken, or im- 
« priſoned, or difinkerited, or put ts death without being brought to 
* anſwer by due proceſs of law.” 42 E. 3. cap. 3. © Whereas 
« upon falſe accuſations people have' beery brought before the king 

.*« and council, it is enacted, that no man ſhall be put to anſwer 
« without preſentment before juſtices or matter of record; or by due 
_* proceſs and writ original according to the old' law of the land. 

Now all the weight of the queſtion upon thefe ſtatutes is to ſee 
what the law of the land'is ; for if theſe preparatory arreſts of felons 
be not againſt the law of the land, they are not reſtrained by theſe 

ſtatutes. Certainly by the law of the land, if a felony were com- 

| mitted, or- but” ſuſpeCted to be committed,, a man might be arreſted - 

by the party that knows, or upon probable grounds ſuſpe&ts him to 

be the felon; or by @ conſtable. upon complaint, or upon ue and 

| cry, and he might be carried to priſon, and there detained till deliverd 

[10 ] by due courſe of law ; and yet this perſon ſo' arreſted not all 

F this while indifted: vide /fatutes 3-E. l. cap. 9. 4 E. 3. 

| cap. 10. and'5 E. 3. cap; 14. Andall this was in-order to-preſerve 

 _ the peace of the kingdom, and'to ſuppreſs felons... 

| | But this' being not found-effeCtual enough, by-the Ratute of Þ E. 3. 

' cap. 16. - the better keeping and- maintaining of the peace com- | 
miſhons 


[oe Yr | | 
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miſſions are to iſſue for the ſame in the ſeveral counties ; this was their 
primitive inſtitution. Their power was enlarged by the ſtatute of 18 
FE. 3. cap. 2. to hear a nd determine felonies and treſpaſſes : and by the 
tatute of 34 E. 3. cap. 1. their power 1s-farther enlarged, and parti- 
cularly their taking as well perſons ſuſpeted as indifted of felonies 
mentioned in that aCt is required, which, tho perchance it refer only 
to thoſe that have been robbers and gone beyond the ſea and fince re- 
turned, yet it is a pattern for others. 

Now by theſe ſtatutes ſurely as much power is intended to be tranſ- 
lated to the juſtices of peace in order to the preſervation thereof, as 
was in a conſtable or private perſon, for the Juſtices of the Peace are 
conſervators of the peace and more. | 

And let a man look upon all the aCts of parliament, that have been 
down to this day, he ſhall find that the power of juſtices of peace to 
convene and commit felons before inditment is allowed. 4 F. 5. cap. 
2. Sheriffs ſhall not let to mainpriſe ſuch as be indifted or taken by 
| juſtices of peace, unleſs mainpernable by law, 1 R. 3. cap. 3. and 3 
H. 7. cap. 3. concerning bailing of priſoners commitred upon ſuſpi- 
cion, 1 & 2 P. & M. cap. 13. 2 & 3 P. & M. cap. 10. by which 
it appears, that juſtices of peace may commit for felony, yea or for 
ſuſpicion of felony, '3 Fac. cap. IO. 5 He. 4. cap. 10. ſo that the im- 
priſonment before indiftment is ſurely Jawfil and not within the re- 
ftraint of Magna Charta; and if fo, then furely their arreſt is much 
more lawful, for it is but to bring perſons to an examination in order 
to their commitment, bail, or diſcharge; and there is no greater re- 
cord of their commitment than of their arreſts. 

2. He may alſo iſſue a warrant to apprehend a perſon fuſpeCted of 
felony, tho the original ſuſpicion be not in himſelf, but in ,- ; 
the party that prays his warrant; and the reaſon is, becauſe [1 10] 
he 15 a competent judge of the probabilines offered to him of ſuch 
ſuſpicion. | 

And as a conſtable may upon complaint arreſt a perſon ſuſpeQed of 
felony, as appears by what hath been faid in the foregoing chapters 
(*), ſo a juſtice of peace may do the like by his warrant; and it is 
alſo the conſtant pratice accordingly. 

But that I may ſay it once for all, it is fit in all caſes of warrants 
for arreſting for felony, much more for ſ1ſpicion of felony, to ex. 
amine upon oath the party requiring a warrant, as well whether. a 


(*) Vide cap, 10, P. Bo. and cap: IT, F- TY Secalſo Part I. p. 6104 
- | felony 


Sees 4 wy, , <4 C l _— OE. os ” - - 
_ _ = -- - 5 A a 
nn Pres oc eee ET. eden Ta hat ge REC p 
. ” - mT 


<a ot ar ey + er 0s 4 
= 4 4 et —_ _— 


* Gas fa Loh " 0.0 4 —r—_— « — —_—— 4 4 _- —_ 
(40 ? FE Aeris > Om 5 Beneh- =: I" - , "MN "OO RY . 
So oo oi oa bit a rind SE ai Sea ERC on BE 


- 
: 
% 
? 
f 
, 
x1 
< 
&) 
4 
3;k 
* 
[2 
To 


110 HISTORIA PLACITORUM CORON#: 


© ef; es AT 


felony were done, as alſo the cauſes of his ſuſpicion, for he is in this 
caſe a competent judge of thoſe circumſtances that may induce the 
ranting of a warrant to arreſt. 

And if there were no other reaſon to prove it than this, it were ſuf. 
ficient; namely, that the juſtice of peace may commit him to gaol 
that is brought before him for ſuch ſuſpicion, or bail him, as appears 


by the Niatutes of 1 R. 3. cap. 3. 3 H. 1, cap: 3: 1&2P.& M. 


cap. 10. and therefore 2 /ortiori may make a warrant to convene or 
bring him before him to examine the cauſe of the ſuſpicion. 

IE. As touching the ſecond matter, to > whom this warrant is to be 
directed ? . 

Uſually the warrant or precept is direQted to the ſheriff or bail, 
conſtable, ' or tithingman, and they are bound to execute it; and if 
they do nor, they may be indiCted and fined for their neglect. 


But it may be direCted to any private perſon or his own ſervant, 14 
H. 8. 16. a. Crompit. de Pace, f. 147. þ but he is not bound to exe- 


cute it; but if he execute it, 1t 1s as good as if he. were an officer. 


If a warrant be direted from a juſtice of peace to a conflable of D. 


to arreſt a felon, -&c. he is not bound to go out of the vill, where he 
is conſtable, to execute the warrant; but yet if he do execute it in 


_ another vill, it is good enough, for he ats herein not ſimply as con- 
Tor ] ſtable of D. but by virtue of the juſtice's warrant ; and fo it 
; [1:1] was ruled in my time at the affizes in Norfolk about 1668. 


HL. As to the third matter, how and in what manner it is to be 


made or iſſued? Touching which thelſe things are EvRry to be 


obſerved. 
The party that demands it ought to be DA ay upon his oath 


touching the whole matter, whereupon the warrant is demanded, and 


that examination put into writing. _ 
The party charging another thus with felony ought to be bound by 


| rTecognizance to proſecute at the next ſeffiens or aſfizes, as the caſe 
ſhall require. Dale. cap. 117. p. 334. (a). 


'Fhe warrant ought to be under the hand and ſeal of the juſtice, 2 
Co. Inſtit. p. 52, It muſt have a certain date, but the place, tho it 
muſt be alledged- in pleading, need not be expreſſed 1 in the warrant. 
14 H. 8. 16. a. 

Regularly the warrant ought to contain the cauſe ſpecially, and 
ſhould not be generally zo anſwer ſuch matters as Pot be objected 


{s) New Ee; cap, I6g. p. 579. 


_ againſt 
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again/l him, becauſe it cannot appear, whether it be within the juriſ= 
diction of the juſtice of peace, neither can it appear whether the party 


| be bailable or not. 2 Co. 1nfiit. p 52. 591. 


And therefore upon ſuch a general warrant returned upon an habeas 
corpus, it is in the pleaſure of the court of king's bench to bail or dif 
charge him; and accordingly for this reaſon, P. 23 Car. B. R. in 
Brown's caſe, he was diicharged. 

- But yet I hold {uch a warrant is not therefore void, but if de fatto 
the matter be within the jnriſdiftion of the juſtice, and ſo averred, 
ſuch a general warrant is a good juſtification eſpecially in caſe of 
felony, and antiently it was generally held ſuch general warrants were 
good in caſes of treaſon or felony (*), tho in warrants of the peace 


and good behaviour the cauſe muſt be ſhewn, that the party may 


come provided with his ſureties; and accordingty vide Ra/tal's Entries, 


tit. Attachment 1. Dalt. cap. 111. p. 329. (6), Cromfit. de Pace, f. 


148. a. T. 31 Eliz. C. B. Broughton and Mulfhoe (c); and ] 
accordingly ruled by my lord Coke himſelf contrary to his [ | 


- opinion in his comment upon fagna Charta, T. 1 Fac. C. B, the 


caſe of the mayor of Canterbury: vide ſupra, Part I. cap. 54. p. 609. 
Breach of priſon. La | 

A juſtice of peace may make his warrant to apprehend a perſon 
ſuſpetted by name upon a complaint made to him ; but where upon a 
complaint to a juſtice of a robbery he made a warrant to apprehend all 


perſons ſuſpefted, and bring them before him , this was ruled a void 
warrant, P. 24 Car. 1. in the caſe of juſtice Swa/lowe, and was not a 


ſufficient juſtification 1n falſe impriſonment. _ 
A juſtice of peace may make a warrant as well in caſe of felony as 
of the peace to bring the party before himſelf, and then the officer 


_ ought to bring the party before him, that made the warrant, 5 Co. 


Rep. 59. b. Fsſler's caſe; or he may make the warrant to bring him 


before any of has mayeſly's juſtices of the peace, or before himſelf, or any of 


his majeſty's juſtices of the peace, and then it is in the eleQtion of the of- 
ficer to bring him before which juſtice of the county he pleaſes; and 


| it 1s not in the eleCtion of the party to go before whom he pleaſes; 


- 


adjudged 5 Co. Rep. 59. b. Foſter's caſe againſt the opinion of Fineux 


(*) Crompt. 233. b. 1 Sid. 58. Dalt. þ. $62. 5 Med. Rep. þ. $0. $2. 8c. 
$74. and Sir William Wyndbam's caſe, T; T ( Ts Nee. da +. $74e+ F 
2 Geo. 1, B. R. Vide tamen the caſe of Ken- (c) Moore, þ. 408. 
dal and Rowe, S1ate Tr, Pol. IV, Þ$+ 861, | 
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proceſs after indiftment iflued from a ſefhions of the peace is always in 


Edad Sr, 1s HI». eta 


And in ſome caſes he may make his warrant to bring him to the 
ſeſions of the peace, tho it is better to bring him before himſelf or 
ſome juſtice, that the party may be in the mean time bailed, if there 
be cauſe, to appear at the ſeſſions of the peace or gaol-delivery, as the 
cauſe ſhall require. | 

A warrant of the peace may be to bring the party complained of to 
the juſtice, to the intent to find ſureties for his appearance at the ſef. 
fions, &c. and in the mean time to keep the peace, or the warrant 
may be /# recuſaverit, then to bring him to the common gaol ibiden_ 
mnoraturus, quouſque gratis hoc fecerit ; and yet the conſtable or officer 
may bring him in that caſe before the juſtice; and if he refuſe there 
to give ſureties, he may by virtue of the firſt warrant bring him to 
gaol, and commit without any farther warrant or mittmus, 5 Co, 
Rep. 59. b. Fofter's calc. 

| The warrant of a juſtice before indictment way be in the 
( 13] king's name with the Te/te of the juſtice, or it may be 1n the 
name of the juſtice of | peace himſelf; the latter moſt uſual ; but 


the king's name, Dalt. Fuſtice, p. 404. 347, 348. (d). But whe- 
ther generally a juſtice of peace out of ſeffions can iſſue a warrant to 
apprehend perſons offending againſt a penal law, tho within their 
cognizance, and ſo to- bind them over to the ſeſſions, or in default 
thereof to commit them, and this before inditment, ſeems doubtful : 
wide Lamb. 188, 189. Dalt. cap. 111.-p. 331. {e). Theſe things 
ſeem to make againſt it. 1. Becauſe ſome as of parliament do par- 
ticularly and expreſly authorize them to it, which they would not 
have done, if it had been otherwiſe lawful. 2. Becauſe in moſt caſes 
of this nature, tho the party were indicted, or an information prefer- 
red, yet the capias was not the firſt proceſs but a venire facias and di/ 
#fingas, and in caſes of information no proceſs of outlawry at all, 8 H. 
6. 9. b. until the ſtatute of 2! ac. cap 4. gave proceſs of outlawry in 
ations popular, as in aCtions of treſpaſs vi & armis. 
In caſe of a complaint and oath of goods ſtolen, and that he ſuſpeQs 
the goods are in ſuch a houſe, and ſhews the cauſe of his ſuſpicion, 
the juſtice of peace may grant a warrant to ſearch in thoſe ſuſpeRed 
places mentioned in his warrant, and to attach the goods and the party 
in whoſe cuſtody they fre found, and bring them before him or ſome 
Juſtice of peace to give an account ad he came by them, and farther 


{d) New Zh. þþ 593+ 7-0 "Og New Edit. Fi 576c Fa 
| "8. 0 
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to abide ſuch order, as to law ſhall appertain: vide Dalt. p. 
354. (7) 

And this is warrantable by law, and without it felons could not in 
many caſes be diſcovered, and is the conſtant praQtice at this day, 
notwithſtanding the opinion of my lord Coke in his juriſdiction of 
courts, ft. 176. 

But in that caſe it is convenient, 1. To expreſs that the ſearches be 
made in the day-time. 2. That the party ſuipeCting be preſent to give 
the officer information of his goods. 3. There can be no [1 T 4] 
breaking open of doors to make the ſearch, but he muſt enter 
per oftia aperta, or upon the voluntary opening of the door by the 
houſe-keeper or his ſervants; and the reaſon 1s, becauſe the bare 
having of ſtolen gouds in his houſe doth not neceſſarily make a man 
either a felon or acceſſary, 4. But becauſe the having of ſtolen goods | 
in his cuſtody is prim# facie an evidence of a felony and a good cauſe 
of ſuſpicion, it is a lawful clauſe in the warrant to attach the party, 
4n whoſe cuſtody they are found, to come before the juſtice. 5. 
"The goods being found ought not to be delivered to the party com- 
planing, but to remain in the conſtable's hand, till either by a writ of 
reſtitution upon the conviRtion of the felony, or by due ' order of the 
court they be delivered. | 

| But the general warrant to ſearch all places, whereof the party ond 
at have ſuſpicion, tho it be uſual, yet it is not ſo fate upon the 
reaſon of juſtice Swallow's caſe before cited ; and yet ſee precedents ot 
| ſuch general warrants, Dalt p. 353, 354. OO, + 

The warrant of a juſtice of peace ought regularly t to mention the 
name of the party to be attached, and muſt not be. left in generals or 
with blanks to be filled up by the party afterwards. Dalt. cap. 117. p- 

329. (g). If there be a riot or breach of the peace in the preſence of 
ene or more Juſtices, they may arreſt the rioters themſelves, or com- 
mand any officers or others by word of mouth without warrant to 
arreſt them, and they may by virtue thereof fagrante crimine arreſt 
them in the abſence of the juſtice by the true meaning of the ſtatute of 
34 E. 3. cap. l. and 13. H, 4. cap. T. quod wide adjudged 14 H. 7. 
9& 10, 

And therefore if a riot by _—_ nd diſperſed by the coming of 

the juſtice of peace, and they be ſuſpeCted probably to meet- again or 

threaten to do ſo, tho the conſtables may ex officio ſuppreſs the riot, 
(Cf) New Edit. þ. 598. | (8) New Edit. fe 574+ 
| H 2 
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114 HISTORIA PLACITORUM CORONE. 
_ and raiſe the power of the vill to do it; yet I think it clear, that a 
Juſtice of peace may deliver a ſpecial warrant in the hands of any per. 


adjudgeth him always in the officer's cuſtody by virtue of the firſt 


him into another county, becauſe out of the juriſdiftion of the juſtice 
| that granted the warrant; but in caſe of felony, affray, or dangerous 
: wounding, the officer may purſue him, and raiſe hue and cry upon 
him into any county, but if he takes him in a foreign county, he is to 
| bring him to the gaol or juſtice of that county, where he is taken, 


' the authority that the law gives him; and the juſtice's warrant is 
ſufficient cauſe of ſuſpicion and purſuit, 2 E. 4. 6. b. Dat. cap. ” 
þ- 340. (h), T1 E.3.16.6.11 E. 4.4.6. 
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- miſdemeanor, may call others to his aſſiſtance, yet he cannot make a 
warrant to another as his deputy to execute it, or command another 
' to execute it in his abſence. 8 E. 4. 14. a. 


Mr trees ro gh 


. make-a warrant to his bailiff ta execute it, and may command by 


4. 14. @: « Hob a: 117. p. 332. (i). - 


ſon to arreſt the rioters, if they re-aſlemble, tho there be no particular 
fr T ] perſons named in the warrant, becauſe jt 'may be impoſſible 
to be known what their names are, and yet the- peace 1s ne- 
ceſfary to be kept, as well as the breach of it to be puniſhed; - and the 
juſtice cannot always perſonally watch their. re-aſſembling, but muſt 
truſt others to do it; and this is admitted of all-hands in the book of 
14 H. 7. 9. and the only doubt is, whether it may be done by word, 
which yet is adjudged there good. 
And thus far for warrants. 
TV. The fourth thing is the manner and order of their execution, 
If a warrant or precept to arreſt a felon come to an officer or other, 
if the felon be arreſted and after arreſt eſcape into another county, 
yet he may be purſued and taken upon freſh purſuit, and brought 
before the juſtice of the county where the warrant iſſued, for the law 


arreſt; but if he eſcapes before arreſt into another county, if it be a 
warrant barely for a miſdemeanor, it ſeems the officer cannot purſue 


for he doth not take him purely by the warrant of the juſtice, but ” 
Tho a perſon, that hath a warrant to arreſt for felony or other 


| But it is held, that if the warrant be direRed to the ſheriff, he may 


word his under-ſheriff to execute it without any other warrant. 8 E, 
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If a wanant ifſue ftom a juſtice of peace to a private perſon to. 
arreſt for felony or any other matter, he is not bound to ſhew his 
warrant, unleſs it be demanded, and then he muſt ſhew it. 

But if it be direed to a known officer, as to the ſheriff, who is a 
known officer in the county, or to a conſtable, who 1s a known ofh-. 
cer in the vill, he is not bonnd to ſhew his warrant, tho demanded, 
no more than a bailiff jurus & conus; it is enough for him to fay / 
arreſt you for felony, &c. in the king's name. 8 E. 4. 14. a. 14 Hl. 7. 
9. b. 21 H. 1. 23. a. 9 Co. Rep. 69. Mackally's caſe (*). _ 

But it is reaſonable and alſo ſafe for the officer to acquaint him 
what he attacheth or arreſteth him for, for it is a great ſecurity to the 
officer that arreſts him, and juſt for the party arreſted to know the 
cauſe for what it 18. 

A warrant of a juſtice of peace to arreſt for felony may be executed 
An a franchiſe within the county, for i it is the ang $ ſuit, 1n which a 
1101 omittas is virtually included. 


Where by virtue of a warrant from a juſtice-of peace the houſe may 
be broken to apprehend. a felon or other malefaCtor, there are theſe 
diverſities. | 6 ha 

Upon a warrant to fearch "Wa tolen goods the doors cannot be. 
broken open; for tho it be for the king, yet the law enables not the 
breaking of houſes in all caſes for the king: (vide ſtatute 12 Car. 2. 
cap. 19. a ſpecial aCt to enable the ſearch and breaking open of an 

| houſe 1n caſe of goods uncuſtomed) and therefore the entry to ſearch 
by ſuch a warrant muſt be per o/tia aperta. 

So upon an excommunicato capicndo, tho it be the king' S ſuit, yet 
doors cannot be broken to take him, H. 42 Eliz. C. B. Crake, n. 17. 
Smith and Smith (k ). | 

If a juſtice of peace iſſues a warrant to apprehend a felon, who is 
in his own houſe, and after notice of the warrant and requeſt 6: 
to open the door it is refuſed or neglected to be done, the [7 17] 
officer may break open the door to take him; and the ſame law is, if 
it be but for ſuſpicion of felony. 13 E. 4.9. @. 5 Co, Rep. 91. 8. 
Semain s$ caſe (+). 


®) This was an an arreſt in a civil ation, otherwiſe in caſe of felony, becauſe in fuck 
and the warrant there meant was not the caſe a private perſun may arreſt a fe,on 
writ or warrant for arreſting the party, bur without any warrant at all. Vide Par: 1. po 
general warrant conttituting lum bailff, 453 in notts. . 
w_ of this are the caſes in the year-baoks (k) Cro. Eliz. 741 
re cited to be underſtood ; 5 tho it may be (+) Part I. p. 582, 
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And fo much more may he break open the houſe of another per- 


' fon to take him, for ſo the ſheriff may do upon' a cwil proceſs, 
5 Co. Rep. 93. a. Semain's caſe. But then he muſt at his peril ſee 


that the felon be there, for if the felon be not there, he is a treſpaſſer 
to the ſtranger whoſe houſe it is; but in both caſes the officer muſt 
firſt notify his buſineſs "at he comes about, and demand —_— 


 Ihidem. 


But in caſe of warrants to ſearch for fiolen goods I think the doors 


| of any perſon cannot be broken up. 
If a warrant of the peace ifſue from a juſtice of peace, the officer 


or miniſter of ſuch warrant may break open a door mn caſe of refuſal 


to open after demand and notice of his buſineſs : ruled by Popham 


and Clerk 3 Fac. Dalt. cap. 18. p. 204, 205. (1). 
| Now touching the killing of a man jufticiari ſe nolentis, where 


there is a lawful warrant againſt him, much hath been ſaid before; 


where I conſidered the conſtabie's power (#); ſomewhat I ſhall 
fay here. _ 

It is neceflary in this caſe to conſider the difference between an 
arreſt upon a warrant for felony, and an arreſt for a imple miſ- 
demeanor. | 

And alſo a difference if the officer kills him in caſe of a flight, or 
of a reſiſtance and an attempt of a reſcue after arreſt. 


Tf there be a warrant againſt 4. for a treſpaſs or breach of the | 
peace, and A. flies and will not yield to the arreſt; or being mama] 
makes his eſcape, the miniſter kills him, this is murder. 


But if A. either upon the attempt to arreſt, or after the arreſt aſ- 


ſault the miniſter, that hath the warrant to arreſt him, to the intent 


to make his eſcape from him, and the miniſter ftanding upon his 
[118] guard kills him, this is no felony, for being by law author- 
ized to arreſt him, he is not bound to go back to the wall, 


as in common caſes of ſe defendendo, for the law is his protection. 
And therefore as on the one ſide if A. kills him, it is murder, ſo on. 
the other ſide if upon this aſſault by 4. the miniſter: kills him, it is 


no felony ; the neceſſity excuſeth him, if he cannot otherwiſe fave 
himſelf and perform his duty. 

And herein'it agrees with the common caſe of a herif 's. bailff 1n 
the execution of his warrant. Co. P. C. cap. 8. þ. 56. 


(1) New Edit. 6a. 127. p. 427. (*®) Supra, p. 91 & 17, Part I. p. 489. 
But 


Fa bn 
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hue and cry. 7 
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| But where a warrant ifſueth againſt a felon, and either before ar- 
reſt or after he flies and defends himſelf with ſtones, as the book of 
3 E. 3. Coron. 290. or with his byw and arrows, as the record 1s 
of M. 22 E. 3. Rot. 117. coram rege Ebor (m), ſo that the officer 
muſt give over his: purſuit, or otherwiſe cannot take him withe 
out killing him, if he kills him, it is no felony ; and the ſame law 
is for a conſtable, that doth it virtute officii, or upon a purſuit of 


And the ſame law it is, if in truth he were no felon, but yet a 
warrant 1s againſt hyn as ſuſpect of felony, and he having notice 
thereof flies and reſiſts, for the officer or miniſter ought to purſue his 
warrant, or otherwiſe he is puniſhable ; and the party by his flight 
and reſiſtance is acceſlary to his own death. | 
But then there muſt be theſe cautions. 
officer, or there muſt be a hue and cry, or there muſt be a lawful war- 
rant. 2. That the party ought to have notice of the reaſon of the 
purſuit,” namely becauſe a warrant is againſt him, for his fligat muſt 
| be'upon notice to/him' of the intent to arreſt him for felony. 2 E. 4. 


1. He muſt be a lawful 


9. a. And 3. It ruſt be a caſe of neceflity, and that not ._ 
fuch a neceſſity as in the former caſe, where an immediate [119] 
aſſault is made' upon the miniſter juſt: at: his coming to arreſt, or to 
reſcue himſelf. from him'; but this is the neceſſity, viz. that he can- 
not otherwiſe be taken, and the reaſon is, becauſe it is for the public 
good, and'they are puniſhable, if they negle& in- any manner what 
they ought to do, namely the miniſter by tine and impriſonment, and 


the townſhip by an-amercement. 


But tho a private perſon may arreſt a felon, and if he flies ſo as he 
cannot be taken without he be” kild;/ it is excufable in this caſe- for 
the neceſlity, 22 Aſſiz. 55. per Thorp, yet it is at his peril, that the 
party be a felon, for if} he be innocent of the felony, the killing, at 
leaſt before the arreſt, ſeems at leaſt manſlaughter for the reafon above 


(m) This was the caſe of Henry Veſcy, 
who had been indicted before the ſheriff 
in Turno ſu? anno R. R, nono of divers fe- 
lonies, whereupon the ſheriff mandawvit 


commiſſionem ſuam Henrico de Clyderawe & 


 eliis ad capiendum prediftum H. Veſcy & 
falvs ducendum uſque caſtrum de Ebor”. 
Peſcy would not ſubmit to an arreſt, but 


fled, & inter Fugtendum ſhot with his bow 


and arrows at his purſuers, but in the end 


was" kild by Clyderawe. Clydergwe was 


H 4 


afterwards indifted, © quod felonire in» 
&« terfecit predittum H. Veſey, ſed quia 
© compertuin eſt, quod predicus H &: 
& Clyderawe gn wap H. Veſ:y indic- 
© tatum de diverſis feionus tugam facten- 
« do, ut ftelovem domini reg1i3, virtute 
© commiſſionts ſux predictte anno R, 
© nono interfecit & non felomce; conli- 
« deratum eſt, quod idem H. de Clyder- 
& gave cat inde quietue.” 


given, 
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given, for an innocent perſon is not bound to take notice of a private 
perſon's ſuſpicion (*). p 

If a juſtice of peace have juriſdiQtion i in the caſe, (as he hath in 
all felonies and breaches of the peace, yea tho it be high-treaſon, {- 
far forth as it 1s a breach of the peace) tho he errs in granting of his 
warrant, it ſeems that the officer that executes it, is excuſable, 14 
H. 8. 16. a. per curiam. | 

Yet in ſome caſes, as touthing rates for the poor, tho he hath 
juriſdiction in the matter by the ſtatute of 43 El:z. cap. 2. the officer 
1s puniſhable for executing the warrant, where none ought to iſſue, 
becauſe it is a circumſcribed particular juriſdiction given him by act 
of parliament, which he ought ſtrictly to purſue. 7. 10 Car. B. R. 
2 Rol. Abr. 560. Nichols and Walker. 

When the officer or miniſter hath made his arreſt, he 1s forthwith 
to bring the party to the gaol, or to the Juſtice, according to the im- 
port of the warrant. = 

But if the time be unſeaſonable as in or near the night, whereby 
he cannot attend the juſtice, or if there be danger of a preſent reſcue, 
or if the party be ſick and not able at preſent to be brought, he may, 
as the caſe ſhall require, ſecure him in the ſtocks, or in caſe the 
[: A, quality of the perſon or the. indiſpoſition ſo require, ſecure 

him in a houſe till the next day, or ſuch time as it may be 
reaſonable to bring him. 2 FE. 4. 9 & 10. (F). | 
_ * When he hath brought him to the juſtice, yet he is in 1 law ill 3 in 
his cuſtody, till either the juſtice diſcharge or bail him, or till he be 
actually Command to the gaol by warrant of the juſtice. 10 0.2. +, 
1.a. Eſcape's.” 
cans thus far concerning arreſts by warrant or precept. 


See Burn. tit. Arreſt, Index to 2 Hawk, P. c. tit, Arreſt, 4 Blackf, Comr ch. 21. 


Of Arreſts. pa. 289. &C. See 2 Wilſon 288. Entick V. Carrington. touching Goo 
neral Warrants. 


 (*) Pide ſupra, þ. 83: : | (#) Pide ſupra, $-95 96. 


CHAP. 
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ES XIV. 


Concerning the office of a Juſtice, when a perſon charged or fe hefted 
of felony is brought before him. 


WW THEN a party thus arreſted for felony 1 is brought to the ju{- 
tice of peace, he muſt either diſcharge, or commit, or 
bail him. | 
But preparatory to theſe acts there are : ſome things, that are ze- 

quired of him before he do either. 

1. By the ſtatute of 1 & 2 P. & MJ. cap. 13. and 2&3 P, ” 
MM. cap. 10. he is to take the informations upon oath of the proſe- 
cutor and witneſſes and put them into writing ; and he is likewiſe to 
take the examination of the perſon acculed, but this 1s to be without 
oath and put into writing. 

And theſe examinations and informations he is afterwards to deliver 
into the general ſeſſions of the peace or to the gaol-delivery, as the 
caſe ſhall require; and becauſe it may be unſeaſonable to take theſe 
informations or examinations preſently, or poſſibly it may take longer 
time, the priſoner mav be continued in the cuſtody of the officer, or 
may be detained in the juſtice's houſe, or committed to ſome near ſafe 
place of cuſtody, till the examinations can be taken. 
But this muſt be diſpatched in ſome convenient time, and 
therefore, P. 43 Eliz. C. B. Scavage and Tatcham (a), in [721] 
an aCtion of falſe impriſonment brought by a perſon brought before 
the mayor of Pomfret, a juſtice of peace, upon ſuſpicion of felony, 
the defendant could not upon the account of examination juſtify the 
detaining him in the juſtice's houſe nineteen days ; but it was held, 
that he might detain him three days upon that account. 

2. It is fit to take a recognizance from the proſecutor to appear 
and prefer a bill of inditment, and alſo of the witneſſes to appear and 
give evidence at the next ſeffions of the peace or gaol-delivery, as the 
caſe ſhall require, if he ſhall find cauſe to commit or bail the pri- 
ſoner ; otherwiſe it is, if he ſhall diſcharge him. 

Theſe things being thus premiſed, as I ſaid, the priſoner is either to 
be diſchar ged, or committed, or bailed, 


(#) Cro, Eliz, $29, Vide Part 1, þ. 586, 
OO OT ON fy I. Touching 
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'T. Touching the diſcharge of a prifoner. Tf a priſoner be broughe 
before a juſtice of peace expreſly charged with felony by the oath 
of a party, the juſtice cannvt-diſchargs him, but muſt bail or com- 
mit him. | 

- If he be: charged with ſuſpicion only of felony, yet if there be no 
felony at all proved. to be committed, or if the faCt charged as a fe- 
lony be in truth no felony in point of law, the juſtice of peace may 
diſcharge kim, as if a man be charged with felony for ſtealing of a 
parcel of the freehold, or for carrying away what was deliverd 
him, and ſuch like, for which tho there may be cauſe to bind' 
him over as for a treſpaſs, the juſtice may diſcharge him as to 
felony, becauſe it is not felony, Kelw. f. 34. 44 Afſſiz. 12. Poulton 
de Pace 146. b. But if a man be kild by another, tho it be per m- 
fortunium or ſe defendendo, (which is not properly felony,) or in 

making an aſſault upon a miniſter of juſtice in execution of his office, 
| (which is not at all felony,) yet the juſtice ought not to diſcharge 
| him, for he muſt undergo his trial for it; and therefore he muſt be 
committed, or at leaſt bailed. | 
F122] IT. As touching commitment or - impriſonment of a party 
£4 brought before a juſtice for felony, or ſuſpicion thereof, theſe 
things are to'be obſerved: N | 
| 1. The commitment muſt be by writing under the ſeal of the 

juſtice. 

And therefore altho a juſtice may by word of mouth arreſt a Ru 
for a breach of the peace done. in his preſence, yet in that caſe the 
commitment" of him ought to. be a mittimus under ſeal ; thus it was 
reſolved in Sandford's s cafe (*), P. 23 Car. 1. B. R. but agreed he 
may detain him in his cuſtody, till a warrant can be made. 

And herein the power of a juſtice differs from the power X's 
court; for the court of king's bench” may commit by order, and fo 
may the court of ſeffions of tlie peace, becauſe there is or ought to 
be a record of the commitment, 

Nay in chancery, if an order be made for commitment of a perſon, 
till he enter into bond, &c. the warden of the Fleet may juſtify the 
impriſonment by virtue of that order. 7; 39 Eliz. B. R. 2 Kal. Abr. 
þ. 559. Taylor and Beal, A | 


(*) Far I. p. 6121 
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2. The mittimus ought to have theſe circumſtances. 1. It muſt 
contain the certainty of the cauſe, and-therefore if it'be for felony,. it 
ought not to: be generally pro felona, but it muſt contain: the eſpecial 
nature of the felony briefly, as for felony for the death of F. S. or for 
burglary in breaking the houſe of F. S. &c. and the reaſon is, becauſe 
it may appear to the judges of the king's bench upon aw habeas cor- 
_ pas, whether it be felony or. not (+): and: likewiſe by the flatute 
of 3 H. 1. cap.. 3. the ſheriff is to make a calendar of the priſoners 
in his gaol, and deliver it to the juſtice of gaol-delivery ſignifying: 

- the priſoners and: their cauſes: vide 2 Co. Inflit. 52 & 591. 2, It 
is fit to mention the name of the juſtice, and his authority in the 
beginning of the mittimus, tho this is not always necefſary, for the 
ſeal and. ſubſcription of the juſtice to the mttimes is ſufficient warrant 
to the gaoler : wide ſapra (**).& Dalt. 355 & 383. (b), for it may 
be ſupplied by averment,,that it was done by the: juſtice, 3; It muſt 
have a certain date of the year and day (*). 4. It ſhould ._ _ 
have an apt concluſion, namely to detain him till he be thence [123] 
deliverd by due courſe of law. 2 Co. Inftit, ub: ſupra: (+). 

| But altho it be true,. that theſe things are regular and. fit,, namely 
the cauſe, the juſtice committing, the date, the apt concluſion, yet | 
am far from thinking the warrant void, that hath not- all theſe oir- 
cumſtances. 

And therefore the PETR in 1 falſe impriſonment againſt the 
gaoler may be good by virtue of ſuch a warrant ; and it ſeems to me, 
(contrary [to' the opinion+ of my lord' Coke,. ubi ſupuny )* that if an 
eſcape be ſuffered willingly by the gaoler upon ſuch a general war- 
rant, it will be felony in him: vide que ſupra, cap. 54. Part I. 
p. 609. De frangentibus priſonam "3% 

Aud therefore if the concluhon of the m:z:mus be to FI him 
till further order by the' juſtice, it'is true it is an unapt concluſion, 
and therefore binds not up the hands of the juſtices, to whom it may 
belong, to bail or deliver him, as the caſe ſhall require ; but the com- 
- mitment is notwithſtanding good, if "there be. any tolerable certaimny 

in the body of the warrant for. what it is,- as for woos generally, 
tho the particular is beſt to be exprelled. 


(t) Vide ſu v1 F 111. | | of Supra, P+ 117. 
(**) Part I. (+) Fide Part I: pi. $844 
(6) New Edie, Pp. 575 & 593» (c) See alſo Parz. I. p. 595» 


3% Regularly 
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| 3. Regularly the commitment is to be to the common gaot of | 
the. county, or if the offenſe be committed and the party taken 
within a franchiſe that hath a gaol, (as the Gatehouſe at Weftmin- 
fier,) then to the gaol of the franchiſe, by the ſtatute of 5 H, 4. 
cap. 10. 

Only ſometimes it hath been uſed by the juſtices of peace to ſend 
foch priſoners, which are bailable and have not their bail ready, to 
ſome private priſon, as the New Pri/on in Middleſex for ſome ſhort 
time, till they can procure their bail : but this hath always been dif. 
hked by the juſtices cf the king s bench and gaol-delivery as Incon- 
venient, and not agreeable to the law {d). 

4. If the priſoner be bailable, yet the juſtice is not bound to 
demand bail, but the priſoner is bound to tender it, otherwiſe the 

juſtice may. commit him; quod vide 14 H. 1. 10. a. per 
L124) Fineux, accordingly adjudged T. 40 Eliz. C. B. Collin's 
caſe ; and ſo of a ſheriff, that hath taken a man by capias, where he 
is bailable. 
' Thus far touching commitment of an offender. Bn | 

But in ſome caſes the offender is neither diſcharged nor committed, 
' but bailed, and that comes next to be conſidered, 
| But becauſe the buſineſs of bail is large and various, I ſhall refer 
that to the next chapter. 


IzS burn. Title Juices of the Fence. 


(a) See the caſe of Kendal and; Roe, State Tr. Pol. WIN $62, & Jags, Part 1, 
£- _ is AUS. 
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CHAP. XV. 


| Guang bail. and mainpriſe, 


| if hg bailing of felons, &c. there will be theſe ah 

inquirable. 1. What it is, and the_nature and kinds of it. 
2. In what caſes it may be, and i in what not. 3. By whom {a}. 
4. In what manner it is to be done, by writ or without writ ( bh}. 
5. The penalty of erring therein (c). 


© If YI Me porn (0) Bn Shakes | 
Touching 
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Touching the firſt, namely the nature of bail... . 

Bail and mainpriſe are uſed promiſcuouſly oftentimes for the ſame 
thing, and indeed the words import much the fame thing, for the 
former is traditus F. S. and the other is manucaprus per F. 8. 

But yet in a proper and legal ſenſe they differ. 1. Always main- 
priſe is a recognizance in the ſum certain, but bail is not always ſo. 
2. He, that is deliverd per manucaptionem- only, is out of cuſtody ; but 


he that is bailed, is ia ſuppoſition of law till in cuſtody, and the 


parties that take him to bail are in law his keepers, and may re-ſcize 


him to bring him iz; and therefore if a man be let to mainpriſe, ſup- 


poſe in the king's bench, an appeal or other ſuit cannot be brought 
againſt him as in cu/todi mareſcal!l; ; but if he be let to bail, he is in 
ſuppoſition of law till z» cu/tedia mareſcalli, 33 E. 3. Mainpriſe 12. 
36 E. 3. Ibidem 13. 32 H. 6.4.a. Protefion 13. and ac- | 
cordingly the books of 21 FH. 7. 20. b. per Fineux, and (125] 
9 E. 4.2. a. that ſeem to differ, are to be underſtood, 3. Tho 
ſometimes the recognizances themſelves both in bail and mainpriſe 
are in ſums certain, as ſhall be ſhewn, yet the entry on record in 
the one caſe is deliberatur jor OD, and in the other caſc 
traditur in ballium. 

But now for the Kinds of bail properly ſo called, it is of theſe 
kinds. 

1. Sometimes it is in no ſum certain at all, but dls in baikum 


to F.S. and this is the uſual form in all bails- in civil ations in the 
king's bench ; and antiently it was ſo alſo in criminal caſes, tho now, 


as ſhall be ſhewn, it differs. 
And of this kind was the antieut form of that bail: which was 


corpus pro corpore, which now is rarely uſed in that form, and the 


reaſon why that is diſuſed is, becauſe there was antiently a looſe 
opinion, that he, who was bail in this manner for a felon, was to be 
hanged, if he brought not in the principal to keep his day, 33 E. 3. 
Mainpriſe 12. but the truth' is, -all his puniſhment is to be fined for 
his default. Crompt. TFuftice. Fe 15T. @, 11 H.6. 31.6. 

And ſo in civil actions, where this kind of bail is ſometimes in uſe, 
as appears 27 H. 8. 11 & 12. 21 H. 1. 20. b. the bail is amerced, 
if he have not the principal at the day, | 

2. Sometimes the bail is only a recognizance in'a ſum certain for 
the appearance of a felon, and this is uſual, viz. the principal in 
double the ſum ; as for inſtance in 40/. or more, the ſureties each 

of 
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of them in 201. a-piece ad comparendum & flandum refto in eurid dr 
latrocinio predifto ſecundim legemss &c. Dalt. cap. 114. p. 305. (a). 


'The ſureties ought to be at leaſt two men of ability, and their 
number and ſufficiency and the ſum of the recognizance is much in 
the diſcretion of him that is to take it, and therefore he may examine 
them upon oath ; but how theſe are FEES that take inſufficient 
bail, ſhall be ſaid hereafter. 
| The Aſureties ad fandum jur: doth import alſo, that "Y 
40 [- 26] ſhall plead to the felony ; and therefore before the ſtatute of 

Marlbridge, cap. 28. (b), if the felon had ſtuod upon his privileging 
clericale and would not anſwer the felony, his bail had been amerced, 
which 1s remedied by that ſtatute. 

3. The third ſort of bail is that, which is indeed the true and re- 
gular bail, which is not only a recognizance in a ſum certain, but 


alſo a taking to bail, the true form whereof is contained in Lambert's 


Fuſtice, Lib. 1. cap. 23. p. 264. Memorand” quod die, anno, &c. 9. 
ram, &c. venerunt A. & B. & ceperunt in ballium J. S. captum & 
detentum pro ſuſpicione cujuſdam felonia@ uſque proximam generalem 
 gaole deliberationem in comitatu praditta -tenend”, & aſſumpſerunt, viz. 
quilibet eorum ſub parna 201. de bonis & catallis, terris & tenementis 
 eorum & cujuſlibet eorum ad opus difti domini regis levand”, fi pre- 
diftus J. S. ad eandem proximam gaole deliberationem non perſonalittr 
comparebit coram juſticiariis difti domint regis ad diftam goalam de- 
 liberand® afſignatis ad reſpondendum ditto domino regi tunc & ibidem 

fuper premiſſis, or fuper 1s, que ad tunc & ibidem p/4 obyjicientur, or 
rather according to the antient form ad /tandum refto de latrocinio pre- 
difto ſecundim legem & conſuetudinem regni Angliz. Dat. ſub /igillis 

noftris, die, anno, &c. Vide F. N. B. 250. Crompt. 151. 6. 
But the ſeal need not be, for he is a judge of record, only his hand 
imply ſubſcribed, or ſubſcribed capt. & cognitus die & anno ſupru- 
difto coram Math. Hale. | 

This is the form of a bail, where the principal is eicher an infant 
or in priſon, and ſo abſent; and thereupon a warrant ifſues under 
the hand and ſeal of han that takes the bail for his enlargement, 
- called a /iberate. 
But if he be bailed by a Juſtice Cz peace lakes commitment, or if 
| commnied and brought into the court of king' s$ bench or ſeſſhons to 


(#) Now Ediea 689+ 166. p. 150; © 2 Co. Iefit, þ 150» 
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| be bailed, then the party himſelf is alſo bound; and FENTON the 
recognizance is {imple with a condition added for his appearance, 
and ſometimes the condition is containd in the body of the recogni- 
zance, wut ſupra: Only it is to be remembred, that when any perſon 
is bailed for any miſdemeanor either upon the return of an 

habeas corpus or otherwiſe, the return or record ought to be [12 7 4 
- firſt filed, and a committ/tur mareſcalls entred, and then bail taken; 
for all perſons, that are bailed in the king's bench, are de fafo, or in 
"ſuppoſition of law firſt ſuppoſed to be in cuſfodid mareſcalli. 

The advantage of this kind of bail is this, that- it 4s not only a 
recognizance in a ſum certain, but alſc a real bail, and they are his 
keepers, and may be punithed by fine beyond the ſum mentiond in 
the recognizance, if there be cauſe, and may re-ſeize the priſoner, 


Ts they doubt his eſcape, and bring him before the juſtice or court, 


and he ſhall be committed, and fo the bail be diſcharged of his recog- 
nizance, 36 E. 3. Mainpriſe 13. 32 E. 3. AMainpriſe 23. Crompt. 
 TFuftice, f. 151. a. 


Touching the ſecond, in what caſes a perſon is bailable, that is 
accuſed or indifted of felony or acceſſary, or in relation thereunto. 

I ſhall not meddle with bailing of priſoners in civil a@ions or for 
offenſes leſs than felony by aQt of parliament, only thus much. 

Regularly in all offenſes either againſt the common law or aQts of 
parliament, that are below felony, the -offender is bailable, unleſs, 
1. He hath had judgment. 2. Or that wy ſome apron ſpecial 
at of parliament bail is ouſted. 

What acts of parliament ouſt bail an particular offenſes againſt 
thoſe as is not my purpoſe to declare, they are very well colleQed 
by Mr. Dalton, cap. 114. (c), and Mr. Crompton de uw regis, £154. 
b. & ſequentibus. 

In relation to capital offenſes there are eſpecially theſe aCts of par- 
liament, that are the common land-marks touching offenſes bailable | 
or not bailable, viz. 3 E. 1. or We/tm. 1. cap. 15. 34 E. 3. cap. 1. 
23 17. 6. cap. 10. 1 R. 3. cap. 3. 3 H.1. cap. 3. l@&22.& M. 
cap. 13. and 2 & 3 P. & M. cap. 10. 

As to the ſtatute of 3 E. 1: it declares, vo in defleble and who 
not as well in other caſes, as in. cafes capital. 


(4) New Edit, q9+.166, þ+ 553% 
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But at that time few were concerned in bailing of priſoners, but the 
ſheriff, in whoſe cuſtody they moſt commonly were, and ſuch ſub- 
ordinate officers, that either under the ſheriff or as bailiffs of liberties 

. had the cuſtody of priſoners, [as appears from the words of the ſta- 
tute, | Et pur ceo que viſcounts & autres queux ont priſe & retenus pri 
foners : And therefore ſtill the ſtatute did not extend to courts of juſ- 
tice, much leſs to the court of king's bench: wide 2 Co. Init. p. 185, 
186. /uper hoc flatutum ; neither doth this ſtatute ſingly of itſelf extend 
to juſtices of the peace, for they were not in being till 1 E. 3. and 
therefore the ſtatute of 1 & 2 P. & MM. cap. 13. eſpecially makes 
_ this ſtatute of 3 E. 1. a direCtion touching bailing of offenders. 
And therefore it ſeems alſo upon the ſame reaſon the ſtatute of 27 
E. 1. cap. 3. de finibus levatis, that direfts and authorizeth juſtices of 
gaol-delivery to inquire of ſheriffs and others, that have let out of 
priſon by replevying perſons not repleviſable, or have offended againſt 
the ſtatute of F/e/imin/ter, and to puniſh them according to that ſtaty te, 
extends not to courts or juſtices of the peace, but only to ſheritts and 
ſubordinate officers. 

And the truth is, it could not be well applicable to any but them, 
for as all writs of homine replegiando, de manucaptione, & de odio && 
ati& were direQed to the ſheriffs, ſo in moſt caſes what was to be done 
in thoſe times for bailing of priſoners was moſt — to be done 

_ by the ſheriff. 

This ſtatute declares, 1. | Who were not bailable by the common 
law. 2. Who from thenceforth ſhould not be bailable; and 3. Who 
ſhould be bailable, and inflits puniſhment upon ſheriffs and bailifts 

| bailing thoſe that are not repleviſable, and not bailing thoſe that are 
repleviſable. 
And this a&t extends not idly to ſuch bailments as might be wirtute 
| officii, but alſo to bailments by force of the common writ de homine 
replegiando or de manucaptione; whereof hereafter. 
My lord Cake in his comment upon this chapter 4) hath given us 
. the ſubſtance and intent of this ſtatute, which I ſhall therefore but in 
. effeCt tranſcribe. | 
( 29] ; .I. As to thoſe that were irrepleriſable at common law, 
I mean before the ſtatute of 3 E. 1. (for poſſibly more anti- 
ently all offenders were repleviſable), Goy are of four ſorts, 
Ll. For the death of a man. 


#4) » Co, Inftir, þ. 286, & ſeq. 


At 
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At this time there was held little difference between murder and 
manſlaughter, but only in degree; for till 23 F. 8. clergy was allow- 
able in the one as well as in the other, nay, at this day, if the indict- 
ment run only interfecit & murdravit WIGnOut ex malitid Pravegccncs, 
the priſoner hath clergy. 

And as to the point of bail no difference was at common law, nor 
after the ſtatute of 3 E. 1. till later ſtatutes (de quibus infra}, between 
murder, manſlaughter, or the killing of a man /e defendendo, or frer in- 
fortunium, for they, that could not bail in murder, regularly could 
not bail in the other three caſes. 

And this held univerſally as to bailment by the ſheriff or by the juſ_ 
tices of peace; but as to others, it had ſome exceptions. 

The court of king's bench might and ſtill may bail in any caſe 
whatſoever, even in high treaſon or murder, for the court is hell in 
law coram iþſo rege. 4 Co. Inflit. p. T1. 2 Co. Infiit. p. 186. but this 
is in the diſcretion of the court, and none can challenge it de jure. 

And this bailment in the king's bench may be upon an original in- 

dictment before them in the county where they ſit, or upon an indit- 
ment removed by certiorari, or upon a priſoner removed by. habeas 
cor/ius before or after an indiftment taken; vide infra. 

In ſome caſes juſtices of gaol-delivery may bail in caſe of the death 
of a man. 

1. If a man be found wvilty of a death /e defendendo, or per dferde- 
1:um upon his trial, the juſtices of gaol-delivery may certify the matter 
into chancery, that the party may ſue his pardon of courſe, and in the 
mean time bail him till the next ſeſſions. 3 E. 3. Coron. 361. 

And the ſame law it is, if the coroner's inqueſt only find it 
ſe defendendo, ſuch inquiſition ſhewing the ſpecial matter, as [130] 
it ought, is good, Stamp. P. C. cap. T1. f. 15. b. 26 Eliz. Holmes's 
caſe, Cre: de pace, f. 153. b. & 28. a. and the reaſon of the book 
of 12 E. 3. cited by Crompton, that in an inditment before the coro- 
ner fe defendends, the words ſe defendendo were void and ſtricken out, 
1s not becauſe they were againſt the king, but becauſe they were too 
general, 

2 Co. Inflit. ſuper fat. Gli. cap. 9. þ. 316. an indiftment F defen- 
dendo 18 good before juſtices of gaol-delivery, butit is there faid it is 
_ Not good before juſtices of peace; de quo ſupra, þ. 45. and therefore 
upon ſuch an indictment before the coroner ſe defendends ſpecially, 
the juſtices of gaol-delivery may bail the party till the next ſeſſions to 
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procure his pardon of courſe, as well as if it had been found upon his 
trial; and ſo it was done 26 El1z. *in Holmes's caſe, Crompt. 153. 6, 
ws Ap=Rice's caſe, 19 H. 1. Kelw. 53. a. Crompt. ibidem. 

. If a man be convicted of manſlaughter, and hath a pardon to 
wo; which the juſtices of gaol-delivery ſee in the interval of the ſef- 
fion, they may bail him, (notwithſtanding his conviction and that of 
manſlaughter), to. another ſeflion to plead his pardon. 2:-E. 6. B, 
RO 94. Crompt. 153 6, 

. If a perſon be brought before the judges of gaol-delibery upon 
Wk of murder, but before commitment or indictment | it appears] 
vpon examination of the faCt by the juſtices of gaol-delivery, that he 
1s not guilty, (tho in truth a felony were committed), the Juſtices of 
gaol-delivery may bail him to another ſeſſions : vide 31 El:z. i cafe 
de Salford, Crompt. 154. a. 

But I am not of the mind that the ſame judge [ Shuttleworth] was of 
that if he be convict upon a trial againſt the opinion of the judge, that 
he can bail him to ſue his pardon; but all he may do is to reprieve him 


before judgment, and certify for him for a pardon, 


And therefote it ſeems to me there is no difference between this 
[13 1] caſe and that of Dyer 179. a. where a man is convict, and it 
is doubted whether he be within clergy, yet he remaineth 

not bailable. | 

4. If a man be indicted of murder at the ſeflions of gaol-delivery, 

and prays his trial, but the proſecutor for the king is not ready with all 
his evidence, the judge may reſpite his trial till another ſeſſions; and 
tho he be not bound to bail him, yet if he do find that it is no con- 
trivance of the priſoner to- ſurpriſe the proſecutor, but that it is merely 
the negleCt of the proſecutor, or that his pretenſe is merely a detay to 
continue the party in priſon, I have known it often praCtiſed at New- 
gate, and elſewhere, for the juſtices of gaol-delivery to bail the pri- 
ſoner till another ſeſſions, if it be far off, and upon circumſtances 
conſidered. | 

And yer in none of theſe caſes neither juſtices of peace nor theriff 

can bail; but how far they may bail in caſes of manſlaughter {hall be 
faid hereafter, when we conſder the ſubſequent ſlatutes. 

And thus far at preſent for bailing in caſe of the death of a man. 

2, The ſecond caſe where a man was not bailable by the common 


law, is, where a man 1s taken per mandatum domini regis : this is not 


intended of the perſonal command of the king, fox regularly as the 
king 
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king canhot in perſon arreſt or impriſon, ſo he cannot command 
another to impriſon, but it muſt be done by ſome order, writ, or pre- 
cept, or proceſs of ſome of his courts. 16 H. 6. Monſtrauns de fait 182. 
1 H. 1. 4. b. 2 Co. Inflit. ſuper flatutum Weſtminſl, 1 cap. 15. p. 187. 

Nay, altho ſuch a mandate be by commiſſion under the great ſeal, 
it is void, 42 A/ſiz. 5. therefore the praceptum, or mandatum dominz 
regis in this aCt, is intended of the proceſs of law iſſuing out of the 
king's courts according to their ſeveral juriſdictions, 2 Co. Inſt. ſuper 
Mag. Chart. cap. 29. and Weſtm. 1. cap. 15. But if intended of the 
king's perſonal command, tho ſuch a perſon ſo taken be not bailable 
by the common writ de homine replegiando, yet he is bailable by the. 
court of king's bench or chancery upon an habeas corpus ; de quo infra, 
2 Co. Inſtit. p. 55. 181. 

3. Thirdly, Or of the juſtices, viz. by writ of och [ft 7 
ifſuing according to law within their ſeveral juriſdictions ; | 
for altho theſe were bailable in many caſes by the courts that iſſued 
the proceſs, yet they were not bailable by the common writ de homine 
replegiando, but are excepted therein, nor T the ſheriff vIrtute. office 
till the ſtatute of 23 ZH. 6. cap. 10. 

4. Fourthly, Or for the Foreſt; perſons i impr iſoned by the juſtice in' 
eyre in the foreſt, are not replayilanle by the common writ de homine 
replegiando. | 

IT. The ſecond part of this ſtatute is enaCting or declarative who 
are not bailable ; but ſo far as this ſtatute looks, it only concerns the 
ſheriff and bailiffs, and the common writs of homine replegiando, or. 
de manucaptione, which are direCted to the ſheriff, tho afterwards it 
was made the rule in many things to juſtices of peace, &c. by. the 
ſtatutes of 1 & 2 P. @& M.and2 & 3 P. & M. de guibus infra. - 

And the caſes wherein bail is reſtrained by this ſtatute, are thirteen». 
In number, ſome in reſpect of the heinouſneſs and weight of the of- 
fenſe, as treaſon, burning of houſes, breaking of priſon, &c. and the 
reſt upon the great evidence and probability of guilt, as perſons out- 
lawed, &c. but I ſhall follow them in the order that the ſtatute ſets 
them down. 

1. Perſons outlawed ; ia outlawry is an attainder of "TY and 
[the outlaw] is preſumed guilty, hecanla he withdraws himſelf from 
the proceſs of law. 

And upon the ſame reaſon it ts, that a perſon convitt of felony, 
while the judge adyiſeth upon his clergy, 1s not bailable, becauſe he is 


1'2 convicted, 
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convicted, Dy. 179. a. Nay, tho he be convitted againſt the direc- 
tion of the court, he 1s not bailable againſt the opinion of Shuttleworth, 
31 Eltz. Crompt. f. 154. a. 

Ard therefore if the ordinary had had a clerk convid in his cuſtody, 
if the ordinary let him to bail, he was puniſhable: vide 15 #T. 1. 9. a, 

But if a man be outlawed for felony, and be taken upon a capias 
utlegatum, and plead in avoidance of the outlawry againſt him that he 
is of another place, and ſo not the perſon outlawed, or'bring a writ of 

error to reverſe the outlawry and aſſign his errors, the court 
[ } of king's bench may bail him; and it is not unuſual ſo to do, 
whether the outlawry be upon an appeal or an inditment. 

If a man be indiCted or appealed for ſuch an offence, wherein bail 
may be taken, the inditment or appeal does not hinder his bailment, 
becauſe it induceth no ſufficient preſamption of his guilt; if he were 
bailable before inditment, he is bailable after, 2 Co. Infir. ſuper flat. 
Weſtm. 1. cap. 15. and flatutum ipſum F. N. B. 249. 22 Aſſis. 94. 


| but not allowed till he hath pleaded to the indictment, 16 Afiz. 13. 


29 Aſiz. 44, 
But if a man be indifted before juſtices of a higher juriſdiQtion, as 
before juſtices of oper and zterminer, he cannot be bailed by juſtices of 
peace, for they cannot proceed upon an indictment taken before ſu- 


_ perior judges, tho otherwiſe the cauſe might be within their 


Cogniza nce. 


x 9. Perſons that have abjured for flony, are not bailable, for they 


are Great in law. 
3. Approvers in felony are not bailable, becauſe they do confeſs 
themſelves guilty. 
_ 4, Perſons taken with the mainouvre are not bailable, becauſe it is 
furtum manifeſtum. os 
But that is intended of the thief himſelf; for if A. ſteaf goods, and 
ſells them to B. and B. is taken with them, ZB. is bailable. 
5. Perſons that being committed for felony break priſon, are not to 
be tailed ; for, 1. It carries a preſumption of their guilt. 2. It is a 
ſuperadded felony to the former, for which they ſtood committed. 
| 6. Notorious thieves: and herein common fame, and other cir- 
cumftances may be oppoſed againſt their bailing, unleſs they can fſhew 
reaſonable evidence to prove their innocence. 16 E. 4. 5. a. b. 
9. Perſons impeached and approved by an approver, becauſe it in- 
duceth a ſtrong ſuſpicion that they are guilty, becauſe the. accuſer con- 
feſleth himſelf guilty before he Can unpeach others, But 
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But this hath certain exceptions. 1. If the approver be dead. 2. 
If the approver hath. waved his appeal. 3. If the perſon accuſed by 
the approver be of good fame. | 

8. Perſons arreſted for wilful burning of another man's houſe, 
which was a felony at common law. | 

9. Perſons arreſted for falſifying the king's coin. 

10. Or for counterfeiting the king's great or privy ſeal. 

11. He that is excommunicated by the ordinary, is not bailable, 
unleſs it be for a temporal cauſe; and then upon a prohibition granted, 
he may not only be bailed but delivered; or upon an appeal and a 
ſpecial writ de cautione admittenda, if not obeyed by the ordmary, a 
ſpecial writ may iffue for his enlargement, 

12. Or ifhebe impriſoned for ſome open miſdeed, as if 4. danger- 
ouſly wounds B, he may be impriſoned till it be known whether the 
party will die or live; an1 regularly is not to be bailed, ill it ſhall 
probably appear that the danger is over. 10 H. T1. 20. a. 3. H: 1. 

_ cap. 1. 

13. Nor he that is arreſted for treafon, that toucheth the king, 
whether he be indicted: or not; theſe are neither bailable by virtue of 
the common writ de homine replegiando, nor ex officio by the {ſheriff or 
bailiff of a liberty. | 

But all or any of theſe are bailable by the court of king $ bench. 
2 Co. 1uſiit, 189, 

ITT. The third thing provided by this ſtatute, is to dechare who are 
ks by the ſheriff, and they are of ſeven kinds. 

. Perſons indifted before the ſheriff for larceny, if they have not 
accuſed of other felonies before, or as the writ of the regitter, 
7. 83. b.-268. b. ſtyles them, if they are of good fame. 

This therefore lies very much in the diſcretion and true information 
of the ſheriff, or other Juſtices that commit them. 

2, Perſons impriſoned for a light ſuſpicion, dum tamen fuerint bot 
JIE 
3, Perſons indicted: for petit larceny, 

4. Perſons accuſed for receiving. of felons. 

5. Or of commandment, force, or aid to the felony done. 

Theſe two laſt concern accefaries after and before, where- ; ” 
n there is ſome diverſity of opinion in our books. 135] - 

| Regularly in all caſes of felony, tho it be murder, the accefſary is 
bailable till the principal be attaint, and this holds as well 1 In caſes of 
48 the 
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after plea pleaded by him, he ſhall be bailed, notwithſtanding the at- 
tainder of the principal, tho it be in caſe of murder. 43 E. 3. 17. b. 


lament, - where the aCts of parliament exclude bail. 
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be by law bailable, he that hath the "_ of bailing may bail him. 
Crompt. de Pace 153. a. 


and if he be an under-bailiff, or not a bailiff of, fee, he ſhall have 


3f he ſhall detain perſons repleviſable after ſurety offered, he ſhall be 


_ or ſpecial bailiffs of liberties, either by writ, or virtute officii. 


 Matute of 1 E. 3. they gradually had the greater bufineſs of com- 


_ ceffive acts of parliament. 
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the death of a man as other felonies, 40 E. 3. 429. a. 40 Aſs. 8. 


But if the principal be once attaint, and then the acceſſary is taken, 
he ſhall not be bailed until he hath pleaded to the indictment ; but 


50 E. 3. 15. a. 21 Aſſiz. 10. 47 Afſiz. 16. 
6. Or indiQted or accuſed for an offenſe, for which he ouihe not 
to loſe life or member, unleſs in caſes of offenſes againſt aCts of par- 


7. Or appeald by an approver, who is ſince dead. 

Theſe be the caſes wherein by that aft the party 1s bailable. 

And therefore though a party be committed, and the tenor of the 
Mittimus be to detain him without bail or mainpriſe, yet if the offenſe 


This ſtatute adds a penalty, 1. For bailing a perſon not bailable; 
1f he be a ſheriff, conſtable, or bailiff of fee, he ſhall loſe his office; 


three. years impriſonment, and be fined at the king's pleaſure. 2. And 


grievouſly amerced. 
* And thus far for the ſtatute of 3 FE. 1. 


Burn, Tit. Bail per totum. fadex to 2 Hawk. P.C. Tit, Bail. 4 Blackf. Com, ch, 226 
\ Of Commitment and Bail, 296—300. 


C136] CHAP. XVI. 


Concerning the flatutes of 34 E. 3. 1R. 3. 3H.7. 1&2P. & M. 
 2&3P.&M. in relation to bailment of priſoners. 


ATE moſt of the buſineſs touching bailment of pri- 
ſoners for felony or miſdemeanors was performed by the ſheriff 


But when the offices of juſtices of peace were inſtituted by the 


mitting and bailing offenders devolved into their hands : ; and by ſuce 


1. The 
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1. The power of the ſheriff grew out of uſe. 2. The juſtices of 
peace obtaind moſt of the ſheriff's power in relation to bailment. 
3. Their power of bailment is in relation to offenſes extended Jarger 
than the ſheriff*s, and in ſome kind larger than the limits preſcribed 
by 3 E. 1. 4. Yet in ſome reſpects the ſheriff's power as to bail- 
ing in offenſcs not  CupRAt was enlarged by the ſtatute of 23 H. 6 
cap. 10. | 

[ ſhall therefore take theſe ſeveral ſtatutes in order of time. 

I. The ſtatute of 34 E. 3. cap. 1. gave them power to apprehend 
malefactors, and to commit them to cuſtody, or to bind them to their 
good behaviour, which was not intended perpetual, but in nature of 
bail, viz. to appear at ſuch a day at their ſeffions, and mn the mean 
time to be of good behaviour, 

By the ſtatute of 23 H. 6. cap. 10. there is not only power, but 
command to the ſheriff to let out by ſufficient ſureties parties arreſted 
in perſonal ations, and upon indiftments of treſpaſs, (except perſons 
taken by excommunicatio capiendo, condemnation, judgment, execu- 
| tion, ſurety of the peace, or by commandment of the juſ- [137] 

tices, or perſons taken upon the ſtatute of labourers), yet 

their power of bailing of felons, &c. by the ſtatute of 3 F. 1. con- 
tinued. | 

II. By the ſtatute of 1 R. 3. cap. 3. © Foraſmuch as perſons have 
* been taken and impriſond upon ſuſpicion of felony, ſometimes up- 
«* on light ſuſpicions, ſometimes by malice, and detaind without bail or 
* meinpriſe, it is enaCted, that every juſtice of peace within their limits 
* have power to let ſuch priſoners to bail, as if they had been m- 


" * before them at their ſeſſions, and ſhall have power to 10- 


* quire of eſcapes.” 

This gave power to any one juſtice of peace to bail any priſoner 
for felony, and excepts not man{laughter, but withal ſuppoſeth, that 
before this aR they could not bail till indictment in their ſeſſions ; but 
| it ſeems was ſomewhat uncertain, for it Was, where they were come 

mitted for malice or light ſuſpicions. 

Itl. "The ſtatute of 3 H. 7.- cap. 3. reciting the ſtatute of 1 R, 3. 
and that by colour thereof divers perſons not mainpernable were let 
» bail, enaCts, * That two juſtices of the peace, whereof one of the 

' quorum, have power to' let ſuch perſons as are mainpernable by 
* law, to bail to the next ſeffions of the Peace 01 gaol- -delivery, and 
« {hall accordingly return the recognizance under j ain of 10 /. 
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This ſtatute ſeems, 1. To repeal the ſtatute of 1 R. 3. as to bail. 
ing by one * ONS and gives it to two juſtices, whereof one of the 
quorum. . It limits alſo the power of bailment only to ſuch caſes as 
are ts; by law ; and therefore, it ſeems, takes 7x the ſtatute of 
3 E. 1. as the directory what perſons are by law bailable. And thus 
it ſtood till 1 Mar. 

IV. By the ſtatute of 1 & 2 P. & JM. cop. 13. theſe two things 
are principally enacted. 

1. That whereas the ſtatute of 3 7. A. is RAY that two juſtices 
ſhall let to bail ſuch as are bailable by law, this ſtatute in expreſs 
words makes the ſtatute of 3 £. 1. the ſtandard for the taking of bail _ 
by two juſtices. | 

(138) 2. That any perſon arreſted for manſlaughter, or other 
- felony. bailable by Jaw, or ſuſpicion thereof, ſhall not be 
bailed but by two juſtices of peace, whereof one of the quorum, both to 


be preſent at the bailing of ſuch offender, and to certify it in writing 


at the next gaol-delivery ; but the juſtices of peace and coroner in 
London | and the county of Middleſex, and in other, cities, boroughs, 
and towns corporate within their ſeveral jurifdiftions] to do as tor- 


merly : juſtices of peace, Wc. offending contrary to the true intent of 


this at, the juſtices of gasl-delivery may fine them. 
V. The ſtatute of 2 & 3 P. & MM. cap. 10. only provides for ex- 


. aminations and informations to be taken by the juſtices of peace, 


as well upon commitment as baſing of any priſoner for r mavlangiter, 
or other felony. 

Upon theſe ſtatutes, and that of 3 E. 1. which expreſly faith, 
« That for the death of a man (*) a perſon is not bailable by law,” 
it hath becn queſtiond, whether Juſtices of peace may bail in caſe of 


- manſlaughter. 


On the one fide, the ſtatutes of 2 Mar. and 3 Mar. expreſly ad. 


mit that they may, and accordingly the uſual practice hath been: vide 
Lamb. Fuflice, p. 25. & ſequentibus. 
On the other ſide, theſe things make againſt their bailing, UL. 


1. The ſtatute of Y/e/tm. 1. [3 E. 1.] cap. 15. recites exprelly, that 


for the death of a man the offender is not by law bailable, and the 
very ſtatute of 1 & 2 P. & Md. refers to the ſtatute of 3 E. 1. as 
the rule and ſtandard for Juſtices of peace to proceed by, in caſe of 
bailing, 


(*) Yide Glanvil, Lib, xiv. cap, 1. & 36 4 
| 2. Again, 
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Q, Again, the ſtatute of Glouceſter, cap. 9. (+) expreſly provides, 
« That he that kills a man, by miſadventure, ſhall remain in priſon 
« till the coming of the juſtices in eyre or gaol-delivery, and then he 


« ſhall be tried;” and if in caſe of a death by nfortunium, much _ 


more in caſe of a ſimple manſlaughter. 

3. The writ of homine replegiando excepts the caſe of the death of 
4 man from bail. ; 

4. It was reſolved by all the judges of England, 7 Car. 1. that a 
man is not bailable for manſlaughter, as I bad it from the book of 
the late chief juſtice Hyde, who accordingly did ſet a fine of  _ 
20]. upon a learned reader, being a juſtice of peace, and [139] 
now an antient ſerjeant at law for bailing a man in caſe of manſlaugh- 
ter in the county of Salop, which I knew to be true; and this was 
approved by moſt of the judges that heard it. 

To ſettle this buſineſs therefore I ſay, 

= 4 That 1 in caſe of murder it is of all hands agreed, that the juſ- 
tices of peace cannot bail, bat it 1s to be done regularly only 1 in the 
king's bench. 

2. That in caſe of manſlaughter, if the fact be apparent by plain 
proof or confeſſion that a man 1s kild, and kild by F. S. whether the 


| ſame were done ex malitia pexcogitata, or upon a ſudden falling out, 


or but /e defendends, yet a juſtice of peace, or two juſtices, whereof 
_ one of the quorum cannot bail by any law in force, 

3. That whether it do conftare de perſond occidentis, or de modo oc- 
cidendi, or not, yet if the party be indicted of manſlaughter, nay =o 
it were but /e defendendo, the juſtices of peace cannot bail. 

4, But if there be a manſlaughter committed, and it is cercaialy 
no more, and a party ſuſpeCted 1s brou,ht before two juſtices of the 


| peace, whereof one is of the quorum, if the matter be doubtful and 


uncertain, whether this be the perſon that did the faCt, the two Jjuſ{- 
tices of peace, whereof one 1s of the quorum, may bail that man, and 
that by virtue of the ſtatute of 1 R. 3. cap. 3.. which gave power to 
one juſtice of peace generally to bail any perſon ſuſpe& of felony, 
it 1t appear to him to be a light ſuſpicion, (whereof he muſt needs be 
the judge), which doubtleſs extended to manſlaughter ; and altho the 
ſtatute of 3 H. 7. cap. 3. transfers that power to two juſtices of peace, 


whereof one of the quorum, yet ſtill it was battomgd upan the ſtatute. 
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139 HISTORIA PLACITORUM CORONEZ. 
of 1 R. 3. and the ſtatute of 1 & 2 P. & M7. is bottomed upon that 
of 3 H. 7. TGT” | 
Again, the ſtatute even of Ye/tmin/ter 1. [viz. 3 E. 1.] tho it fay 
de morte hominis, there is no bail at common law, yet it muſt be in- 
tended, when the offender is certainly known, for it generally pro- 
vides, that perſons taken upon a light ſuſpicion ſhall be baild; and 
| therefore the ſtatute of 1 & 2 P. & MM. when it makes the 
£149] ſtatute of Fe/tminſler 1. the ſtandard of their proceeding in 
point of bailment, and yet ſuppoſeth one taken for manflaughter 
bailable, muſt mean ſuch a manſlaughter, where the party is [only] 
fuſpefted, not where the thing 1s done [by him}; for the words baz!- 
 eble by law, do not only refer to felony, which is the laft antecedent, 
| but manſlaughter > and by this conſtruction, all the ſtatutes, and all 
| parts of the ſtatutes ſtand together {(e). 
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been another very material ſtatute in re- 


_ ation to bailment, viz. 31 Car. 2. cap. 2. 


commonly called the habeas corpus att, By 
this ſtatute, F. 7, ** It any perſon com- 
< mitted for high treaſon or felony ſhall 
* pray or petition in open court the firſt 
« week of the term, or firſt day of the 
% {ſeſſions of oyer and terminer, or general 
*« gaol-delivery, to be brought to his trial, 
< and ſhall not be indifted ſome time in 
« the next term or ſeſhons after ſuch com- 


_ ® mitment, the court is required upon ' 
« motion made the laſt day of the term or 


« {effions, to fet at liberty ſuch priſoner 
«44 upon bail, unleſs it appears to the court 
« upon oath made, that the witneſſes for 
© the king could not be produced the 


« ſame term or ſeſſions. And if any per. 
& ſon ſo committed having made his pray- 
&« er or petition as aforeſard, ſhall not be 
& indifted and tried the ſecond term or 
& ſeſſions after his commitment, or upon 
&« his trial, ſhall be acquitted, he ſhall be 


. & diſcharged from his impriſonment, 


This att (which 1s related by biſhop | 
Burnet in his hiſtory of his own times, 
Vol. I. p.485. to have paſſed the houſe of 
lords in a very remarkable manner,) 1s ge- 
nerally eſteemed the great bulwark of 
Engliſh liberty, altho upon ſome 1mportaat 
occaſions it has been thought proper, as 
to treaſ5n, to ſuſpend it for a time. See 
6 Ann. cap. 15. 1 Ge. I. caps 8, & Cap. Zo. 
9 Ueo, Is Cap. I, | 


CHAP, XVII 


Concerning the fourth general, namely, the various manner of bazling 
priſoners. 


"HE fourth thing comes to be conſidered, namely, the different 
' manner of bailing of malefaQtors, 


And this is of two kinds, 
Firſt, By writ. 


Secondly, Ex officio without a writ. 


And 
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And, fr/f?, Concerning bail by writ. 

- And theſe are of four kinds. 1. Aomine replegiando, 2. Breve de ” 
\ manucaptione. 3. Habeas corpus. 4. De odio & atid. 

I. The writ of homine replegiande lies for any perſon impriſond for 
a miſdemeanor, wherein by the law he is bailable ; and therefore in 
the writ there is an exception of the death of a man, perſons im- 
priſond by the command of the king or his juſtices, or for offenſes 
of the foreſt, vel pro aliquo alto refto, quare ſecundim conſueudinem 
Angliz non /it replegiabilis. F. N. B. 66. f. | 

But tho offenſes in the foreſt. are excepted, yet a ſpecial writ of 
homine replegiando lies for one taken by the miniſters of the foreſt 
{nota, not by the chief juſtice) F. N. B. 67. a. 
| $0 that this writ as to the point of bailing is founded upon the 
 Nlatute of Yeftm. 1. cap. 15. or at leaſt governed by it, only in the 
| Natute there the exception is of perſons taken by [command of] zhe 
 Fuſtices, here it is capitalis juſticiari. 

By this writ the ſheriff is to deliver the party by mainpriſe;. and if 
he returns, that F. S. makes title to the perſon umpriſond, either as 
his villain or ward, &c. he is to take ſureties of the party impriſond 
to appear in the king's bench or common-pleas, and to take bail of 
him for his appearance at the day, and to attach F. S. to appear at 
| the ſame day, &c. where the buſineſs may be determind ; and if F. S. 
be returned non e/t inventus, then a capias in withernam may be granted 
apgaynſt him to take his body, and if a non eft inventus be returned, 2 
withernam to take his goods. 

H. The writ of mainpriſe, and that is of two kinds, namely, :” 
The general original writ de manucaptione. 2. Special writs of main= 
priſe, both ;Guing out of the Chancery, -— ; 

1. The general writs of mainpriſe are at large ſet down in the 
Regi/t. f. 268. & ſeq. and F. N. B. 250. & ſequentibus, and theſe 
writs ſeem to be grounded or direfted alfo by the ſtatute of 3 F. 1. 
cap. 15. for that 1s the rule and direCtion whereby - perſons are to be 
| baild by this general writ ; for no perſons criminal are bailable by this 
common writ of mainpriſe, for as ſuch they are bailable by that ſta- 
tute; and this common writ of mainpriſe reſpeCts either ſuch as are 
committed by the ſheriff or bailiff of a hundred, or ſuch as, 
tho they are in the ſheriff's cuſtody, are yer committed to [142] 
tis cuſtody by oghers, as juſtices of the peace, &e. | 
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142 HISTORIA PLACITORUM CORONZ. 

1. As to thoſe of the former kind, we muft call to remembrance 

what hath been before ſaid touching the power of the ſheriff to take 
indittmments of felony, either by commiſton or in his Turn, 

The former power is repeald by the ſtatute of 28. E. 3. cap. 9, 
As to the latter, though the power of taking mdicments continues in 
the ſheriff's Turn, yet by the ſtatute of 1 E. 4. cap. 2. they are to 
ſend them to the juſtices of peace to be determind in their ſeſſions ; 
þut the ſheriff nor his bailifls are not to arreſt or attach any perſon 
thereupon; and the like law 1s for bailiffs of hundreds, who have a 
leet of the hundred or Turn accompanying it. * 

And therefore as to theſe, the writ of mainpriſe is conſequentially 
taken away, according to my lord Coke, in his C comment nt ſuper Weſtin. 
L. cap. 15. 2 Inſitt. p. 190. 

- But whereas it is there ſaid, that by that flatute the writ wY main- 
priſe generally is taken away, it is certainly miſtaken, for the writ of 
mainpriſe hath till its uſe in caſes of perſons committed by the juf- 
tices of peace, and fome other caſes, as ſhall be farther ſhewn. 

2. The ſecond ſort therefore of theſe common writs of mainpriſc, 
were for ſuch malefaCtors as were committed by others, if they were 
- fuch as by the ſtatute of /Ye/#m, 1. cap. 15. were bailable, and the 
writ of mainpriſe in this caſe- continues in force and uſe to 
this day ; as for inſtance, F. N. B. 250. d. for a perſon approved by 
. ans approver, if the approver 1s {ince dead; yet fuch a perſon can nei- 
ther be taken by warrant of the ſheriff or juſtice of peace, but by the 

coroner or juſtices of gaol-dehvery. 
FN. B. 250. g. 251. c. for one indicted before the juſtices of peace 
| for a treſpaſs, 250. 2. for foreſtalling, 250. e. as acceſlary to a felony, 


where the principal is not attaint. 4 
Again, #F. N. B. 250. + for one taken by the king's commiſſion 
for felony. 


And this is that writ that ſeems nadel ho the book of 
be 43] 14 H. 6. 8. a. where it is ſaid,, © That he that is taken by 
« ſuggeſtion, as: by juſtices of peace, Wc. may be bailed without 
& writ; but he that is taken by a writ, muſt be bailed by writ (#) ;” 
which: ſeems intended of this writ of mainpriſe ; and tho the ſaying 
be not univerſally true at this day, for ſome that are taken by procets 
or writ may, at leaſt at this day, be bailed vireute officii, eſpecially 
upon the ſtatute of 23 H. 6. cap. 10. & HYeftm. 1. cap. 15, yet it 


(*) Sce our author s note ad F.N.B. 66. ts 6 
# u - 
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ſufficiently intimates, that the writ das mainpriſe was not taken away 
by 28 E. 3. cap. 9. | 

And thus far for the general writs of mainpriſe. 

2. Special writs of mainpriſe were ſometimes granted upon ſpecial 

occaſions for thoſe, that were not bailable otherwiſe. 
Thus it was uſual in antient times by . the king's ſpecial warrant, 
ſometimes by ſpecial commifhon, ſometimes by immediate writ out 
of chancery in times of war, to- deliver perſons in priſon for felony 
upon mainpriſe to go into foreign parts in the King's wars, as Gef- 
coigne, and elſewhere, at the king's wages, & fabunt refto in curiay 
after their return, / quis verſus eos loqui, voluerit, and upon the return 
of ſuch manucaptions into+ the chancery to have charters of Pardon. 
See precedents of ſuch commiſſions and writs, Pat. 22 E. 1. m. 1. 
to Roger Brabazun, and William Brereford. "Rot, Vaſcon. 22 E. 1. 
mm. 8. 1*, 11. & m. 12. 1. 4. for malefaCtors impriſond in all the 
gaols in England for felony and other crimes per manucaptionem de- 
 liberand®; and the like was often practiſed upon like occaſions in the 
reigns of other kings. | 

And thus far for writs of maingrils. 

- HE The third uſual writ for bailing of criminals, iS by habeas 
corpus, and this is a writ of a high nature; for if perſons be wrong= 
- fully committed, they are to be diſcharged upon this' writ returned ; 
or if bailable, they are to. be bailed ; if not bailable, they are to be 
committed. 

This writ iſſues out of the great courts of Weftminſter, but bath 
different uſes and effetts. | 

1. It may iffue out of the court of Common-pleas or Ex- 
chequer ; but that is or ought to be always where a perſon is [144] 
privileged, or to charge him with an aCtion. | 

If a perſon is ſued in the common-pleas, or is ſuppoſed to be ſo 
ſued, and 1s arreſted for a pre-ſuppoſed miſdemeanor, yea or for fe- 
lony, an habeas corpus lies in the court of Common-pleas or Exchequer ; 
and if it appears upon the return, that the party is wrongfully com» 
mitted, or by one that hath not juriſdiftion, of for a cauſe for which 
a man ought not to be impriſond, the privilege ſhall be allowd, and 
the perſon diſcharged from that impriſonment ; or if it be doubtful, 
he may. be baild to appear in the court of King's-bench, which hath 
conuſance of the crime returned. Coke Magn. Cart. cap. 29. 2 mw 
Þ. 55. 

And 
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And upon this account, P. 43 Eliz. C. B. in the caſe of Z::+; 
that was impriſond by the council-taBle, for not bringing in his ſub. 
feription to the Eaft-Ind:ia company, and this being returned upon the 
Babeas corpus, together with a writ againſt him out of the common- 
bench, they adjudged the privilege to be allowd, and the party to be 
diſcharged a). 
But if a man be ſued in the commobbench, and 1s inal» and 
impriſond for felony, tho the gaoler, upon the habeas corpus, ought 
to return the cauſes, as well criminal as that wherewith he is charged 
out of that court, yet the. court of common-pleas ought not to com- 
mit him to the Fleet, nor diſcharge him of the unpriſonment, nor yet 
| to fake bail of him to anſwer there, for they have not conuſance of 
fuch crimes; the like it is, if he be returned committed for a riot or 
ſurety of the peace by juſtices of peace; and therefore all they can 
do .is to take his appearance, and take him to mainpriſe upon the 
ation, and remand him as to the matter of crime, for which he 
was well committed by the juſtices, and to remand his body to 
the ſheriff's cy upon his commitment for the crime. 2. H. 
7. 2. @. 
But now by the ſtatute of 16 Car. 1. * ab 10. they have an origt- 
nal juriſdiftion to bail, diſcharge, ' or commit upon an habeas corpus 
[1 for one committed by the council-table, as well as the 

45 king's bench, and that altho there be no privilege for the 
perſon committed. I 

2. As to the King? s-bench and Chancery, they have, an original 
power both to grant an habeas corpus, and to bail, or diſcharge, or 
remand, as the caſe requires, tho there be no privilege returned. 
Coke on Mag. Cart. cap. 29. 2 1nſtit. p. 55. but ſame things wy 
differ in. 

The king's bench in matters civil grant their habeas corpus ad fa- 
crendum & recipiendum, and this is done as well in vacation as term, 
and returnable before any particular judge of that court, or into the 
_ court itſelf. X | 

And if there be returned even upon that writ any civil aQtion, and- 
alſo a matter of crime, as if a perſon be arreſted for debt, and alſo 
charged with a warrant of a juſtice of peace for felony ; in that caſe, 
1. If it appears to the judge or court, that the arreſt for debt or other 


(a) See Mer 838. & ſeq, 


civil 
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civil ation is fraudulent, they may remand him. Dyer 249. b. Har- 
riſon's caſe. 2. If it be found real, they may commit him to the 
king's-bench with his cauſes, tho they are matters of crime, for that 
court hath conuſance, as well of the crime, as of the civil aftion; but 
then in the term the court may take his appearance or bail to the civil 
action, and remand him, -if they fee cauſe, as to the crime to be pro- 
' ceeded on below. 

But upon the writ ad faciendum & recipiendum there ought not {ingly 
a matter of crime to be return'd, for that belongs to the habeas corpus 
ad ſubjiciendum. ; ; 5 

'The other writ is the habeas corpus ad ſubjiciendum, which is for. 
matters only of crime, and is not regularly to ifſue nor be returnable 
but in the term-time, when the court may judge of the return, or bail, 


or diſcharge the priſoner (6. 


(b) By the ſtatute of 4x Car. 2. caps 2. 
ſuch writ may iſſue in the vacation time on 
behalf of any perſon, who ſtands commit- 
ted for any crime (unleſs for felony or 
treaſon plaialy expreſt in the warrant of 
commitment, or as accefiary before to any 
petit treaſon, or felony, or upon ſuſpicion 
thereof,) other than perſons convict or mn 
execution; for by that ſtatute it is provided, 
« That if any ſuch perſon, or any one on 
©« his behalf, complain to the lord chan- 
6 cellor, or Jord keeper, or any one of his 


« majzſty's juſtices either of the one bench 


« gr of the other, or the barons of the ex- 
* chequer of the degree of the coif, and the 
&« {aid lord chancellor, &c, or any of them, 
* upon view of the copy of the warrant of 
£« commitment or detainer, or otherwiſe 
© upon oath made, that ſuch copy was de- 
« nied to be given by ſuch perſon in whoſe 
* cuſtody the priſoner is detained, are 
« hereby authorized and require& under 
© the penalty of 5oo/!. upon requeſt made 


* in writing by ſuch perſon or any on his. 


« behalf, atteſtea and ſubſcribed by two 


* witneſſes, who were preſent at the de- 


« livery of the ſame,” to award an habeas 
© corpus. under the ſeal of ſuch court, 
«© whereof he ſhall then be one of the 


« zudges, to be direted to the officer in_ 


* whofe cuſtody the party ſo committed 
* or detained ſhall be, returnable ;mmeaiat? 
* before the {aid lord chancellor or ſuch 
« zuſtice, &c, and upon ſervice thereof, as 
« aforeſaid, the officer or his under officer 
* ſhall (within three days after ſuch ſervice, 
* it not beyond the diſtance of twenty 
* miles, or ten days, if above twenty 
** miles, and got beyond the diſtance of an 
* hundred miles, or twenty days, if above 


'Til 


© the diſtance of one hundred miles), under 
** the penalty of 1007. bring ſuch priſener 
© before the {aid lord chancellor or ſuch 
& juſtice, &c. before whom the ſaid writ 
& is made returnable, and in caſe of his 
* abſence before any other of them, with 
«© the return of ſuch writ and the true 
«* cauſes of the commitment and detainer, 
* and thereupon, within two days after the 
& party ſhall be brought before them, the 
& {aid lord chancellor, &c. before whom 
{© the priſoner ſhall be brought, as afore- 
5 ſaid, ſhall diſcharge him from his impri- 
© ſonment, taking his recognizance with 
« one or more ſureties in any ſum accord- 
« ing to their diſcretions, having regard to 
{ the quality of the priſoner, and nature of 
&* the offenie, for his appearance in the 
&© court of King's bench the term followings 
© or at the next aſhzes, &c., or in ſuch 
& other court, where the ſaid offenſe is 
&©« properly cognizable, as the cafe ſhall re- 


4 quire, and then ſhall certify the ſaid writ 


« with the return thereof, and the ſaid re- 
© cognizances into the ſaid court, unleſs 
&« it ſhall appear unto the ſaid lord chancel- 
6 lor, Fc. that the party ſo committed is 
« detained upon a legal proceſs, order, or 


_ * warrant out of ſome court, that hath ju- 


+ riidition of criminal matters, or by 
& {ome warrant {igned and ſealed with the 
«*« hand and ſeal of any of the ſaid juſtices, 
« or barons, or fome juſtice of the peace 
&« for ſuch matters or offenſes, for which by 
&« law the priſoner 15 not bailable. 

&« No perſon to be intitled to the benefit 
& hereof, unleſs he firſt pay, or cauſe to be 
6 paid or tendered the charges of bringing, 
« to be aſcertained by the judge or court 
« that awazded the writ, | and indorfed 


« thereon, 


| 
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Till the return filed the court may remand him, after it is filed the 


court is either to diſcharge, or bail, or commit him, as the nature of 
the cauſe requires. | 


If together with the habeas corpus there ifſues a certiorar; 
[147] to remove the indictment, yet in caſe of felony, tho the body 
and record be returned and filed, the court.may remand him and the 
record by the ſtatute of 6 7. 8. cep. 6. but in other cafes the record 
"cannot be remanded, but they muſt proceed in the king's bench both 
to pleading, trial, and judgment. 

But if the body be removed by habeas corpus, and the record alſo by 
certiorari, but the record not filed, tho the return upon the Habeas 
eorpus be filed, a procedendo may iffue to the court below. 

And thus far for the habeas corpus in the king's bench. 

. By virtue of the ſtatute of Magna. Charte, and by the very common 

Haw, an habeas corpus in criminal cauſes may iſſue out of the Chancery. 
Coke on Magna Charta, cap. 29. 2 Inſtit. p. 55. 

| But it ſeems regular]y this ſhould ifſue out of this court in the vaca- 
tion time, but out of the king's bench in the term-time, as in caſe ota 

fuperſedeas upon a prohibition. 38 E. 3. 14. a. B. Superſedeas 13. 

When the cauſe is returned, the chancellor may judge of the ſui- 
ciency or inſufficiency thereof,. and may diſcharge or bail the priſoner 
to appear 1n the king's bench, or may propriis manibus deliver the re- 

cord into the king's bench, together with the body, and thereupon the 
court of king's bench may proceed to bail, diſcharge, or commit the 
priſoner. | | 

But if the chancellor ſhall not diſcharge him, but bail him, this 
ſurety muſt be to-appear in the king's bench; or if the chancellor ſhall 


<« thereon, not exceeding 12d. fer mile, *© to be tranſported, or offenders ſent to be 


©& and give ſecurity by his own bond to pay 
© the charges of carrying back, if remanded 
« by the court or judge, and that he will 
« not make any eſcape by the way. 

Is is. further provided by this ſtatute, 
* That no perſon ſet at large upon any 
& habeas corpus ſhall be re-committed. for 
« the ſame offenſe, but by order of court 


& having juriſdiQion of the cauſe ; any per- 


« fon knowingly offending herein to for- 
& feit gool. 
© This writ to run into counties palatine 
« and privileged places. 
© That no fubje& of England be ſent pri- 
& {oner into Scotland, or any places beyond 


&« tried, where their offcnles were com- 
© mitted, | 
«© That after the aſſizes proclaimed and 
« during the- continuance thereof no pri- 
& ſoner be removed but before the judge 
&© of aſſiſe m open court, nor at any other 
*« time, but by habeas corpus, or other ogy 
« writ, except where the priſoner 1s de- 
<«« livered to the conftable, &'c. to be carri- 
* ed to the common gaol; or where any | 
« perſon 1s ſent by order of any judge of 
* affiſe, or juſtice of peace, to any come 
© mon workhouſe or houſe of correttion ; 
« or is removed from one place to another- 
« within the ſame county, in order for his 


« the ſea, either within or withou> his- © trial or diſcharge in due courſe of Law ; 


« Majeſty's dominions, under the penalty 
« of a 7emunire, except perſons ordered 


«& or in; caſe of ſudden fire, infeQion, or 
« other necefity,”" 
OR do 
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Jo neither, it ſeems lie may commit him to the Fleet till the term, and 
then he may be turned over to the king's bench, and there proceeded 
againſt, for the chancellor hath no power to proceed in criminal cauſes. 

And if the habeas corpus, and alſo a certiorar; be granted, returnable 
in Chancery, and the cauſe and body be returned there, they may be 
ſent into the king's bench; if the body only be returned with his 
cauſes by habeas corpus into the Chancery, and delivered over into the 
king's bench, they may proceed to the determination of the return, 
and either by procedendo remand him, or grant a certzorar! to certify 
the record alſo, and thereupon commit or bail the priſoner, [: 43]. 
as there ſhall be cauſe. 

But the ſending an habeas corpus ad faciendum - eigen by 
the chancellor for perſons arreſted in civil cauſes, eſpecially being in j 
execution, is neither warrantable by law, nor antient uſage, and par- | [ | 
ticularly forbidden by the ſtatute 2 H. 5. cap. 2. as to perſons in 
execution, | - 

And thus far of bailing by habeas corpus. 

IV. Touching the writ de odio & atia for a man accuſed of man= 
flaughter, in ſome places c:!led a writ de bono & male and de ponendo 
ad ballium, it is grounded upon the ſtatute of Magna Charta, cap. 26. 
Tepealed by 28 E. 3. cap. 9. and revived again, as is ſuppoſed, by 42 
E. 3. cap. 1. whereby all a&ts made againſt Magna Charta are repeal- 
ed. It is a writ much out of uſe, but the whole learning concerning 
It is put together by my lord Coke upon Magna Charta, cap. 26. 2 


Inſiit. p. 42. and upon cap. 29. 2 Tye P. 55. and thither [ ſhall refer 
myſelf. 


It has been diſuſed by reaton of the great tr odio 5 in the attaining and 
execution of it, for, 1. There muſt be a writ to inquire de vita & 
membris. 2. There muſt be an inquiſition taken. 3. He was to be 
bailed by twelve perſons. OE EE 2 

And now the juſtices of gaol-delivery uſually going their circuits 
twice a year, unleſs in the four northern counties, a priſoner comes 


to his trial as ſoon, if not ſooner, than ſuch inquifition and mainpriſe 
can be taken. 


And thus far of manucaption or bail by writ. 

The ſecond general is bailing virtute officii. 

The court of king's bench may virtute officii bail any perſon brought 
before them, of what nature ſoever the crime is, even for treaſon or 
murder, as hath been before ſhewn, p.-129. 

 Vor IU. K Concerning 


+ 
 _—_— 
ww 3 LI 
oy ' 
'1 t 
mm 
=. 
n? - 
1 
s#- 
y . 
ol 
b 
' 
_— 
my 
n 
1! 
os 
Ny 
> oY 
« 
TAY 
AT *. 
5 
_ 
« X 
Ta 
E#! 
N 


. 
Wi 
bt 
I 
£4 
f Y 
a2 
5 
p! {4-4 - 
'*S 
Do 
A 
mY 
It 
"0 


143 HISTORIA PLACITORUM CORONZ. 
Concerning bailment of felons by juſtices ofthe gaol-delivery and of 
the peace virtute officii, and the ſtatutes relating to them, enough hath 
been ſaid before. 
The ſheriff, it ſeems, might ex 9f:c:0 without writ at common law 
bail offenders indicted before him in his Zurn, or upon a commiſſion 
[149] to him; but this power is in effect taken away from him in 
491 caſes of felony, by the ſtatutes of 28 E. 3. cap. 9. and by the 
ſtatute of 1 E. 4. cap. 1. and 1 KR. 3. cap. 3. transferred to the juſtices 
of the peace, as hath been before declared. | 
The marſhal of the king's bench took upon him antiently vir:ute 
officii to bail perſons indifted or appealed; but, this is CHPy taken 
from him by the ſtatute of SE.8, os 8. 


4 Wilſon, 172. 138, 


CHAP. XVI. 


Concerning warrants to ſearch for ſtolen goods, and ſeizing of them. 


- x THOUGHT fit to inſert this buſineſs in this place. 1. Becauſe it 
I is a buſineſs preparatory to the diſcovery of felons, and preparing 
evidence againſt them, and to the helping of perſons robbed to their 
goods. 2. Becauſe it is found by experience of great uſe and necflity, 
eſpecially in theſe times, where felonies and robberies are ſo frequent. 
| And therefore this means of diſcovering of them is now grown common 
and uſual, much more than in antient times ; and if it ſhould be diſuſed 
or diſcountenanced, it would be of public inconvenience ; and there- 
fore I can by no means ſubſcribe to that opinion of my lord Coke's, 4 
Inſiit. cap. 31. p. 176. as it is there generally fet down, * That juſtices 
« of peace have no power upon a bare ſurmiſe to break open any man's 
« houſe to ſearch for a felon or ſtolen goods either in the day or 
* night.” (c). 

"The moderation aud temperaments "that are to be added to theſe. 
warrants, are theſe: 

th Touching the granting thereof ] 


(<) Vide ſupra, pe 79, a 107, | 
-..L.-'They 
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1. They are not to be granted without oath made before the juſtice 
of a felony committed, and that the party complaining hath probable 
cauſe to ſuſpe& they are in ſuch a houſe or place, and do ſhew his 
reaſons of ſuch ſuſpicion. | 

And therefore I do take it, that a general warrant to ſearch in all ** 
ſuſpe&ted places is not good, but only to ſearch in ſuch particular 

places, where the party aſſigns before the juſtice his ſuſpicion and the 
probable cauſe thereof, for theſe warrants are judieial acts, and muſt 
be granted upon examination of the fact. 

And therefore I take thoſe general warrants dormant, which are 
made many times before any felony committed, are not juſtifiable, for 

| i makes the party to be in effect the judge; and therefore ſearches 
made by pretenſe of ſuch general warrants give no more power to the 
officer or party, than what they may do by law without them. 

2. It is fit that ſuch warrants to ſearch do expreſs, that ſearch be 
made in the day-time, and tho I will not ſay they are unlawful without 
ſuch reſtriction, yet they are very inconvenient without it, for many 
times, under pretenſe of ſearches made in the night, robberies and 
burglaries have been FOO (F), and at belt it creates great 
diſturbance. 

3. They ought to be directed to condables and other public officers,. 
whereof the law takes notice, and not to private perſons, tho it is fit 
the party complaining ſhould be preſent and aſfiſtant, becauſe he 
knows his goods. | 

4. It ought to command, that the goods found, together with the © 
party in whoſe cuſtody they are found, be brought before ſome juſtice 
of the peace, to the end that upon farther examination of the faCt the 
goods and party, in whoſe cuſtody they are found, may be diſpoſed, 
as to law ſhall appertain. 

And the reaſon is, tho the receiving of ſtolen goods doth not t ipſo 
fatto make a man an accefſary to felony, tho he know them to be 
ſtolen (+), yet he carries with it a great preſumption, that the 
receiving of them was to aid the felon; and beſides, by the ['s 1] 


examination of the receiver evidence may be gotten to diſcover the 
felon, | 
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01 Vide Part I. Þ. 553+ Co, P. C. þ. 64- ws or receives ſtolen goods ſhall be taken 


Z« as acceſſary 'to the felon, Tide Part I. 
(#) But now by 3 & 4 W. & M.cap. 9, + 620. 


5 <A. Ps 31. whoever knowingly 
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TW. Touching the execution of this warrant. 

1. Whether the ſtolen goods are in the ſuſpeRted houſe or not, the 
officer and his affiſtants in the day-time may enter per o/7:a aperta to 
make ſearch, and it 1s juſtifiable by this warrant. 

2, If the door be ſhut, and upon demand it be refuſed to be opened 
by them within, if the ſtolen goods be in the houſe, the officer may 
break open the door, and neither the officer nor the party that comes 
in his aſſiſtance are puniſhable for it, but may juſtify it upon the ge- 
 neral iſſue by the ſtarute of 7 Fac. cap. 5. ſo that i eventy it 18 juſtifi- 
able by both, For it is a proceſs for the king, and includes a nor omir- 
tes, and the very having of the goods carries a ſufficient ground prima 
facie of ſuſpicion, that he was the felon that ſtole them, and may be 
thereupon juſtifiably arreſted. | 

3. If the goods be not in the houſe, yet it ſeems the officer is ex- 
cuſed that breaks open the door to ſearch, becauſe he ſearcheth by 
_ warrant, and could not know whether the goods were there till ſearch 
made; but it ſeems the party that made the ſuggeſtion is puniſhable in 
ſuch caſe, for as to him the breaking of the door is in eventu lawful or 
unlawful, viz. lawful, if the goods are there ; unlawful, if not there. 

[II. Now upon the return of this warrant executed, the juſtice, 

before whom it is returned, hath theſe things to do: 
1. As touching the goods brought before him, if it appears they 
were not ſtolen, they are to be reſtored to the poſleſſor ; if it appears 
they were ſtolen, they are not to be delivered to the proprietor, but 
depoſited in the hand of the ſheriff or conſtable, to the end the party 
robbed may proceed by indifting and conviCting the offender to have 
reſtitution. 

_ 2. As touching the party, that had the cuſtody of the goods. 

If they were not ſtolen, then he is to be diſcharged. 

Tf ftoten, but not by him, but by another that ſold or delivered them 
[152]® him, if it appears that he was ignorant that they were | 
© ſtolen, he'may be diſcharggd as an offender, and bound over 
to give evidence as a witneſs againſt him that ſold them ; if it appears 
| be was knowing they were ſtolen, it is fit to bind him over to anſwer 


the felony, for there is a probable cauſe of ſuſpicion, at leaſt that he 
was acceflary qfeer: 


> Title Search- - warrant, per tot. 
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CHAP. XIX. 


Concerning Preſentments, Inquifitions, and Indictments, and their 


kinds. 


HAVE gone through thoſe matters, that are preparatory to the 


proceeding againſt malefators in the ſeveral courts, wherein their 


offenſes are puniſhable, namely, the arreſt and impriſonment, or 
bailing of offenders, and the ſeveral juriſdictions, and juſtices, and 
miniſters of juſtice concerned therein. 

That which follows to be conſidered is the manner of bringing the 
offender to his legal trial and judgment, which is either by appeal, 
which is the ſuit of the party, or by indictment which 1 is immediately 
. the king's ſuit. 

"The former of theſe, namely appeals, I ſhall conſider after the 
buſineſs of indiftments, becauſe it is but rare to have an appeal, and 
the moſt proſecutions of this nature are by indiftment or PIG, 
and therefore I ſhall conſider this firſt. | 

I ſhall diſtribute this matter into theſe general heads, ny, 1] 


Touching inditments and preſentments. 2. Proceſs. 3. Arraign- 


ment. 4. Pleas of the offender. 5. Trial, 6. Judgment. 7. Exes 
cution. Each of which will take in ſeveral particular heads and 
diſtributions. 

Preſentment is a more comprehenſive term than indiftment, for re- 


gularly an indiQtment is an accuſation given iz againft a perſon by | 


the grand inqueſt for ſome miſdemeanor whereunto he is put [1 } 
to anſwer; but preſentments do not only include ſuch indict- * 5 
ments, but alſo ſome other informations whereunto the party 1s not 


put to anſwer, as preſentments of Felo de je, of firgam fecit, of fev- 


dands, of deaths per infortunium, and many others, 

In this title concerning preſentments and indictments [ fhall con- 
ſider theſe points. 1. The ſeveral kinds of preſentments and jndiq- 
ments. 2. Where a man ſhall be put to anſwer in crimigals without 
indictment. 3. Who may be indifters, and how returned. 4. Of 
what they may inquire. 5. What the penalty of not inquiring or 
preſenting, 6. What formalities are required in indictments. 

SSOP Firſt, 
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Firſt, Touching the ſeveral kinds of preſentments, 1nquifitions and 
indictments in matters capital. 

They may be diſtinguiſhed, 1. In relation to the courts or judi- 
catories, or juriſdictions, where they are made. 

And, 2. In reſpe& of their effects or natures. 

I. Touching the former branch of diſtribution in relation to the 
juriſdictions where made, and hat multiples preſentments or indict. 
ments according to the juriſdictions, as ſome are mn the leet, ſome in 
the ſheriff's Turn, ſome before the coroner, ſome before juſtices of 
' peace, juſtices of oyer and terminer, gaol-delivery, king's bench, 
whereof enough before hath been ſaid, and ſhall not need here to be 
repeated. 

But thoſe, that moſt concern capital offenſes, are ſuch as are taken 
before the coroner, or ſuch as are taken before juſtices by commiſſion, 
| Whereof more ſhall be ſaid in the enſuing chapters. 

IL As to the ſecond kind of diſtribution | in -reſpe&t of the nature 
and effeCt thereof. | 

1. Some preſentments are of themſelves convitions, and not tra- 
_ verſable.. ; 

2. Others are not Pe > TT but only in nature of informations, 
_ and therefore traverſable. 
Regularly all preſentments_ OT infiats before juſtices of the 
" peace, oyer and termzner, gaol-delivery, &c. are traverſable, and con- 
clude not the party or thoſe claiming under him. 
[1 ] And therefore, tho it hath been held, that is preſent- 
541 nent of a felo de fe before the coroner be not traverſable, 
{de quo ſupra, ) yet of all hands it is agreed, that a preſentment of a 
- Felo de ſe before juſtices of peace or oyer and termner is traverſable by 
the executors, &c. Co. P. C. Cap. 8. p. 55. H. 37 Eliz. B. R. 
 Laughton's caſe. 

If a preſentment be made faer viſe corporis, that A. kild B. and 
fDed, this preſentment of the flight is held not traverſable, but con- 
cluſive to forfeit the goods, tho he be after acquitted of the felony, 
and expreſly found by the petty jury upon his trial, that on /e re- 
traxit (d), 13 H. 4.13. b. Forfeiture 32. 3 E. 3. Forfeiture 35. 
q Eliz. Dy. 238. b. And the ſame law is, if it be found ſuper viſum 
corporis, that the felon fled and was kild in the flight, .this preſent- 


(4) Vide ſopra, p. 63, 64. 
| ment, 
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ment, tho after the party's death, is. concluſive as to the forfeiture for 


the flight. 3 E, 3. Coron. 289, 290. 3192. 
But if before juſtices aſſigned to hear and determine, it be ed, 


hat F. $. commited a felony and fled ; or if upon the arraignment of 


a perſon for felony he be found not guilty, and that he fled, this is 
but in nature of an inqueſt of office, and the flight is traverfable 18g 
an aCtion, or information, or /cire facias brought by the king for the 
goods of the perſon ; 37 Af/iz. T7. 47 E.3. 26. a. And all the rea- 
ſon, ,that can be given why the coroner's inqueſt of a fugam fect 1s 
concluſive, and not the other, is only that which is given $ Z. 4. 4. a. 
Ceo eft un ancient pojitif ley del coron”. 

If a man be preſented to have ſufferd an eſcape, becauſe in this 
caſe the party is at leaſt to be fined, he ſhall have his traverſe t to it, 
and 1s not concluded by tt. 

But if either before the juſtices in eyre, or before the coroner, an 
eſcape.be preſented upon a vill either before or after the arreſt, this 1s 
held not to be traverſable, becauſe there is only an amercement to 
be tet vpon the vill, viz. villata in miſericoraid ; and the reaſon given 
by Stamford is, quia de minimis non curat lex ; Stamf. P. C. Lib. I. 
cad." 32," /..35. b. 

But if it fail out, that there be an indictment for ſuch an eſcape, (as 
| there hath been been formerly againſt the.city of London for [3 

the eſcape of thoſe that riotouſly kild Dr. Lamb {e), who were $$] 
thereupon fined 2000/7. } ſuch an indiftment is nat concluſive, but 
traverſable. 

Whether an mquiſition of a felo de je before the coroner be tra- 
verſable, vide que ſupra, Part I. cap. 31. þ. 414. | 

And there are no preſentments beſides what are before mentiond, 
that are in themſelves convictions and not traverſable, but a preſent- 
ment 11 a leet of bloodſhed or the like, and in the Swanimote court of 
the toreſt for offenſes of Yer: and YVen:/on. 

But even thoſe preſentments are traverſable alſo in two caſes, vis. 
1. If the offenſe preſented be out of their jurifdiftion. 2. Or if the 


preſentments be ſuch as concerns the freehold, as preſentments of 
Mugs, or ſuch matters as oy the freehold; 41 E. 3. 26. 6. 


And thes fore it was reſolved in the "OE in a x quo warrantg 
againſt the water-bailiff and conſervator of the river Severn, 22 Car. 2. 


(d) Cro. Car, 2520 


K +4 that 


tenure or preſcription to repair. 


Inn Titles, Ingitment & Preſentment. 4 Blackſ{. Com. ch. 23. p. 301, 302=307« 


: Where a man ſhall be put to anſwer in criminal and capital offenſes 


of are fill in force, others are taken away by ſtatute. , 


BE. 3. Coron, 156. And therefore M. 18 & 19 E. 1. coram rege, 
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that upon a bare preſentment the conſervators cannot ſet a fine upon 
a ſuppoſed unlawful fiſhing or the hke, unleſs the party comes i» 
and confeſſes it, or pleads t to it, and be convicted by a jury of the 
offenſe. 

A preſentment of a riot or forcible detainer by a juſtice or two juſ- 
tices of peace, as the caſe ſhall require, is a conviCtion by the ſtatute 
of 15 R. 9. cap. 2. 8 H. 6. cap. 9. 13 H. 4. cap. 1. 

But a preſentment by a juſtice of a default in repairs of an high- 
way, tho by the ſtatute of 5 Eliz. cap. 13. it is ſuch a preſentment | 
as the parties ſhall be put to anſwer, yet it is not concluſive, but the | 
traverſe of the party is ſaved by the ſtatute; and it is but reaſon, for 
tho the view of the juſtice can aſcertain the decay or want of repairs, 
yet it cannot aſcertain in what pariſh it lies, or who 1s bound by 


| Index to 2 Hawk, P.C. tit. Indictment. Preſentment. 


(15) CHAP, XX. 


without ont x at the king's ſuit. 


T the common law there were Hd means of putting the 
party to anſwer a felony without any inditment, ſome where- 


I. If a thief or robber-wete taken with the mainouwre, cum manu 
opere, and the maznouvre brought into court with the priſoner, he 
ſhould have been arraigned upon the maimouvre at the king's ſuit ; 


rot. 28. Norf. Et quia prediftus Johannes de Brampton [ falſarins 
fegilli regis & breviaum ſuorum, ut dicitur,] non eſt appellatus, Nec 1N- 
difatus, nec captus cum manu opere, per quod ſefta domino regi in hujuf- 


mod! caſu poteſt competere, ded [ confideratum eſt, quad ] prediftus Jo- 
hannes [eat mde] fine die, &c. 


And 7. 1OE. 2. rot. 132. Bucks, Robert Legat was arraigned 
for counterfeiting | the king' $ ſeal, upon the counterfeit commiſhon 
brought 


—— 
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drought into court without indictment, and he pleaded not guilty, 


and was acquit {*). 

But upon a bare information. or bill, without inditment or the 
Mainouvre at common law, no party was to be put to anſwer for a 
felony ; and therefore, A. 20 & 21 E. 1. coram rege, rot. 21. Hz 
bernia, William Prene, the king's carpenter in 1reland, being ac- 


'cuſed for felony by a bill in the king's-bench there, and convited 


and condemned, but after ranſomed for 2007. and a writ of error 


brought in the king's-bench in England, and afſigned, that be ought 


not to be put to anſwer in caſe of life or member per vorem W per 
billam, quam Nigellus le on, porrexit vers 1þ/um, lictt 


\® 
non eſſet indifatus per 12. (f) [149% 


But it ſeems to me, that this proceeding upon the mainouvre is 
wholly taken away by the ſtatutes of 25 E. 3. cap. 4. 28 E. 3. cap. 3. 
42 E. 3. cap. 3. and therefore I do not find any proceeding upon the 
mainouvre ſince theſe ſtatutes. 

IH. A ſecond ſort of proceeding in caſes capital without indittnent 
is, where an appeal is brought at the ſuir of the party, and the plain- 
tiff is nonſuit upon that appeal, yet the offender ſhall be arraigned at 
the king's ſuit upon ſuch appeal; and ſo it is in caſe the appellant 
die or releaſe; and in ſuch caſe, altho the party be indifted as well 
as appeald, yet upon the nonſuit of the plaintiff, the pooceeding 
for the king ſhall not be upon the indictment, but upon the appeal. 
4 E. 4. 10. a. 


But this hath theſe two qualifications. 
1. It muſt be where the plaintiff in the CIT. hath either declared 


upon his appeal by writ, or formed his appeal by bill, for the bare 


ſuing of a writ without a declaration is not ſuch an appeal as, the 
party being nonſuit, the defendant ſhall be thereupon arraigned ; for 


(*) Fide Part1. þ 1385 & 349. 


** chapiter, ne fut en 


( off ) That caſe was thus; Wi/liam Prene 
aſigned for error that © par ceo que le 
« commune laie de Znglererre, e & bv 
* laund, veut, ke nul homme par ll 
« ſaunz enditement, ou par ſute de a 
« fuz les plez de corone, ne fait (ik 
* attache, ne mis en reſpounz ; yet ol 
* he the ſaid William had been impriſond, 
* & de diver er s feloniis acculpatys par une 
** bille par Nel le Broun bote en mayns 
«+ des juſtices; altho = enqueſt, ne par 

ite.” And upon 
conſideration of the whole matter the court 
of King's-bengh in Ergiand werg of Opi» 


 nion, ** Quod preditum recordum eſt 


« jrritandurn, & adnichilandum ; & ided 
©« mandatums eſt capitali Juſtic Hibernia, | 
Jon corrigat, &c. & accepta {ecuritate 
redifto Willielme ad Randum reQo 
©« in com? ubi deliquiſſe debuit, & vocatis 
ſuper hoc canvocandis ponat predifum 
Willielmum per aperium & manifeſtum 
« inc1Qamentum de certis feloniis in cer- 
« tis locts, {1 aliquis vel aliqui eum forts 
« indiQare five appellare voluerit ſecun- 
«© dim legem & conſuctudinem regni, &c. 
«« & quod interim per-manuecaptionem boe. 
«© na & catella, terras & tenementa, eidem 
« Willielmo deliberer, &&, 
1. The 
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1. The writ may . be brought in his name by a ſtranger without his 
| kn 2. Becauſe the writ lone contains not ſuch certainty of | 
time, place, and other matters, WE" the party may be put to an- 
fwer. 7 H.7.6.6. 

2. It muſt be where an appeal is well begun, and by a party en- 
abled to profecute it, therefore, 1f the appeal abates, becauſe a plain- 
nf is outlawed, or a woman (who cannot bring an appeal, but only 
+. __ 41 Of the death of her huſband,) or if the year and day be paſt, 
(150*] or by the mifnoſmer of the defendant, &c. there the ap- 
pellee ſhall not be arraigned at the king's ſuit, becauſe the appeal was 
never good, but ſhall be diſmiſſed, only the judges may arraign him 
_ upon an indictment, if any be before them for that offenſe, or if none 
be, yet they may bind him over to another ſeſſions, and in the mean 
time to be of good behaviour; 19 E. 2, Coron. 317. All the learn- 
ng touching this bufineſs is fully declared by Sramf. £16. UL. WM 59, 
F- 147. & ſequentibus. 

HE. A third fort is upon an appeal by an approver, but the 
whole — touching that will come in its proper place here- 
after (g ). 

TV. The fourth fort 1s ; by appeals by particular rſs, eſpecially 
of treaſon in parliament ; and this was very frequent in antient times, 


eſpecially in the time of. R. 2. namely anno feptimo, undecimo & duc 


decimo, which bred great inconveniencies. 

And therefore by the ſtatute of 1 H. 4. cap. 14. all theſe kinds of 
appeals in parliament are wholly taken away ; and fnce that time 1 
find not any ſuch appeals brought in parliament. | 

And therefore, when the now earl of Bri/to/, in this preſent par- 
hament, in the lords honfe preferd articles of high-treafon and other 
miſdemeanors againſt the earl of Clarendon, then lord chancellor, 
upon a reference unto all the judges, and upon great conſideration the 
judges una voce returned their opinion, that theſe articles were con- 
trary to the ſtatute of 1 H. 4. and could not be preferd in the lords. 
houſe by the faid ear}, or any other private perſon (+). 

But impeachments by the houſe of commons of high treaſon, or 
other miſdemeanors in the lords houſe have been frequently in prac- 
tice, notwithſtanding the ſtatute of 1 H. 4. and are neither within. 


{e) Vide infra, cap. 29. þ. 226. (b) See Stats Tr, Vol. I, p+ $50- 


the 
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the words nor intent of that ſtatute, for it is a preſentment by the 
moſt ſolemn grand inqueſt of the whole RING. 

V. If in a civil action de uxore rapt4 cum bonis viri, upon not 
guilty pleaded, the defendant be convicted, ths antiently ſerved in 
nature of an indictment of felony, 13 Affiz. 6. 18 E. 3. 32. G. 
Stamf. P. C. f. 94. b. So if upon a ſpecial verdiCt in treſ- & 

STE be” [1519] 
paſs brought in the king s-bench, it be found, that the de-* h 
fendant took them feloniouſly, antiently this ſerved for an indictment. 
31 E. 1. Enditement 31. 

So if in an a&tion of flander for calling a man thief, the defendant 
juſtifies that he ſtole goods, and iſſue thereupon taken, it be found 
for the defendant, if this be in the king's-bench, and for a felony m 
the ſame county where the court ſits, or if it be before juſtices of 
afſize, who have alſo a commiſhon of gaol-delivery, he ſhall be forth= 
with-arraigned upon this verdi&t as on an indiftment, and the reaſon 
is, becauſe here is a verdi&t of twelve men in theſe caſes, and ſo the 
verdict, tho in a civil ation, ſerves the king's ſuit as an indictment, 
and is not contrary to the as of 25, 28, & 42 E, 3. which enaQ, 
that no man fliall be pt to anſwer, &c. but upen indiftment or pre- 
ſentment. | bu 

But if the ſheriff returns a reſcue of a priſoner taken for felony, 
1 H. 1. 6. a. or a breach of priſon by one arreſted for felony, 

2E.3. 1. 5b. this is not ſufficient to arraign the party, nor doth it 
countervail an indiftment, for it is not by the oath of twelve men; 
vide hoc totum, Stamf. P.C. Lib. Il. cap. 29. f. 95. a. 

By the ſtatute of 11 FH. 7. cap. 3. there was power given to pro- 
 ceed upon all penal ſtatutes by information before juſtices of aſſize 
and peace, but there is an exception of all caſes of treaſon, murder 
And felony. 

Ill uſe was made of this ſtatute by Emp/on and Dudley, and great 
mconvenience and trouble to the people did ariſe by it, and therefore 
by 1 H. 8. cap. 6. it was repeald. | 

And tho informations are practiſed oftentimes in the crown-office 
\n caſes criminal, and by many penal ſtatutes the proſecution upon 
them is by the aQts themſelves limited to be by bill, plaint, farmers 
or mmdittment, yet thus much is obſervable. 

1. That the method of proſecution of capital offenſes is ſtill to be 
by inditment, except the caſes above mentiond. 

| 2, That 
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2. That in all criminal cauſes the moſt regular and ſafe way, ang 
moſt conſonant to the flatutes of Magna Carta, cap. 29. 5 E, 3, 


enp. 9. 25 E. 3. cap. 4. 28 E. 3. cap. 3. & 42 E, 3. cap. 3. is by 
preſentment or indiftment of twelve ſworn men. 


FFho may be indiffors, and where and how returned. 


NQUISITIONS, preſentments, or indictments are taken before 
courts, or officers of ſeyeral kinds, and accordingly by aCQts of 
parliament feveral things are preſcribed touching them. - 
E. Touching inqueſts before coroners : By the ftatute of 4 E. 1. 
De officio coronatoris, the coroner is to iflue his precept 4o four, five 
or fix vills to appear before him at a certain day to make inquiry, 
this precept is directed to the conſtables of the vills, who accordingly 
give ſummons to a competent number of inquirers, twelve at leaft 
(i), and by them the inquifition is made, when they have been fworn 
and have heard their evidence upon 'oath taken before the coroner. 
H. Touching inqueſts of felonies in leets and Turns. By the ſta- 
tate of Y/eſtminſter 2. cap. 13. indiftments in the theriffs Turns are 
to be by twelve at leaſt, and they are to ſet their ſeals to the inqui- 
fitions, otherwiſe they are void ( ). 
And by the ftatute of 1 E. 3. cap. 17. which extends as well to 

| Jeets as 7rrns, they are to be by indenture, one part to remain with 
| the indiftors, the other with the ſheriff or ſteward. | | 
And dy the ſtatute of 1 R. 3. cap. 4. no perſon ſhall be returned 
upon a pannel in the ſheriff's Turxs, unleſs he hath 20s. per ann. 
of frechold, or 265. 8d. of copyhold, and all | indictments 4 in the Turn 
taken otherwiſe ſhall be void. 
But now by the ſtatute of 1 E. 4. cap. 2. the ſheriff cannot pro- 
ceed upon any indiftments for felony, or otherwiſe taken in his Turn, 
but muſt ſend them to the ſeffions of the peace, and the Juſtices thero 
are to make proceſs and proceed thereupon. 


(i Cobat's caſe Py fo 161 itt notite (k) 2 Co. Inftite þ. 387- 
| . But 
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Bat then there muſt be care taken, 1. That the indiQtments be 
of ſuch matters only, as are within the pie-p9e of the ſheriff*s 
_ Turn, otherwiſe the juſtices may not proceed upon them, 4 E. 4. 
31 a, 8 E. 4.5. b. (*) and 2. That they be by inden- (153%) 
ture, and under the ſeals of the preſenters, according to the 53. 
former ſtatutes. | 

{IL. Indictments taken in the county of Lancaſter before the ſheri] 
or juſtices againſt any perſon inhabiting out of the ſame county, or 
taken in any other county againſt inhabitants of the county of Lax- 
caſter, ought to be by twelve men, and each indiQor to have lands 
or tenements of the yearly value of 5/1. by the ſtatute of 33 Z. 6. 
cap. 2. (+). | 

IV. Touching murders, &c. committed in the king's palace, the 
ſtatute of 33 H. 8. cap. 12. hath appointed, that twenty-four of the | 
king's yeomen officers of the cheque-roll of the king's houſe thall be 
returned to make inquiry, and the trial to be by a jury of the cond 
men officers. 

V. Concerning i inquiries to be made before. juſtices 1 innerant, the 


courſe was this: There firſt went out the writ of the common 


ſummons of the eyre, direCted to the ſheriff to ſummon de gud- 
 libet villa quatuor homies & prepoſitum, & de quolibet burgo duc- 
decim legales burgenſes, to be at the day and place for the eyre, 
and upon that day the ſheriff and lords of liberties were to return 
the names of the bailiffs of their hundreds and liberties, and thofe 
bailiffs were ſworn to ele two men in their ſeveral hundreds, and 
preſent their names to the court, and theſe two hundreders for each 
hundred were to chooſe of themſelves, and the reſt of their ſeveral 
hundreders reſpeQtively, ordinarily ſixteen, or: ſometimes only twelve, 
who were ſeverally ſworn upon inquiries and preſentments of things 
done within their hundred, as ſo many grand inqueſts for every 
ſeveral hundred, and the twelve returned for each borongh were the 
grand inqueſt for the borough ; this caufed a vaſt and chargeable at- 
tendance upon the courts in eyre, and hath been long diſuſed, and 
therefore I ſhall not ſay more of it. 

VI. Concerning the chooſing and returning of the grand jary be- 
fore juſtices affigned to keep the peace, oyer and terminer, and: gaol- 
delivery, I ſhall be ſomewhat more large ; becaufe, before theſe 
Jaſtices, ordinarily, criminal and capital cauſes are heard and de- 

termaned. 


(9 Vide ſupra, Pp "lo (+) Part I. Þ*+ 226. 
i | Upon 
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Upon the ſummons of any ſeſſion of the peace, there goes out x 
precept either in the name of the king, or of two or more ju. 
tices of peace, directed to the ſheriff, that non omzttas propter aliquam 
Fibertatem in balliva tua, quin eam mgrediaris, & wenire fac talj 
die ac loco wvigint: quatuor liberos & legales homines de quolibet hun. 
dredso in ballivd tud, tam infra libertates, quam extra, ad faciendum is 
exequendum va que ex parte domini regis tunc & ibidem eis injungantur, 
and a ſcire fac* to all coroners, conſtables, and bailiffs, &c. to be there 

_ at that day. Lamb. Lb. Il. cap. 2. 

And according to others, Yenre fac' viginti quatuor liberos & le- 
gates hamines de quolibet hundreds in ballivd tud, quorum quilibet habeat 
40s. per ann. libert tenement: ad minus, venire fac* etiam vigint! qua- 

f | twor tam mulites quam alios probes & legales Nomines de corpore con! 
| tur, quorum quilibet habeat 408. de terris & tenementis liberi tene- 
menti, ad inquirend* ſuper its, que ex parte domini regis ad tunc 
thidem eis injungerentur, pramunientes, omnes jufliciarios ad pacem, 
eonſtabularios, &c, Crompt. f. 212. a. 
x | And in (cafes of commiſſions of' oyer and termmer, and gaol- 
3 delivery, Quod non omittas propter aliquam libertatem, quin eam in- 
_ grediaris, & wvenire fac' tam viginti quatuor probs & legales homines 
de quolibet hundredo 'com' predift', ad inquirendum, preſentandum, 
faciendum & exequendum ea omnia, que ex parte domini regis tunc 
 #bidem eis injungerentur, quam alios viginti quatuor probos & legales 
1 homines de com* predit? ad faciend” juratam inter dominum regem & 
[|  priſones prediftns, &c. Co. Entr. f. 55. a, 

Upon this precept- the ſheriff is to return twenty-four or more ont 
of the whole county, namely, a conſiderable number out of every 
hundred, out of which the grand inqueſt at the ſeſſions of the peace, 

 oyer and zterminer, or gaol-delivery, are taken and ſworn ad inqutren- 
dum pro domino rege & corpore comitatis, (not as antiently in eyre, a 
kind of grand inqueſt out of every hundred); but in ſome counties, 
which conſiſt of gildable and ſuch franchiſe, where anciently ſeveral 
Juſtices of gaol-delivery fat, as in Syfolk (*), there are two grand 
juries, one for the gildable, another for the franchiſe, becauſe there 
are two ſeyeral commiſſions of gaol-delivery. 
[155*] Now touching the grand jury thus returned before juſtices 
aſligned, there are ſome things conſiderable, 
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HISTORIA PLACITORUM CORONE. | r5;* 
They muſt be probi & legales homines, and therefore if any one of 
the inditors be outlawd, tho in a perſonal action, it 1s a ſufficient 
plea to avoid the indictment; 11 7. 4. 41 b. M4. 4 Car. Þ. R. Crokey 
p. 134, Sir William Withipole's caſe, and the ſtatute of 11 H. 4. 
cap. 9. hereafter mentioned fortifies this, de quo infra. 

And therefore if any of them be attainted in a conſpiracy, 'or dectes 
tantum, or of perjury, or outlawd in any perſonal action, or attaint 
of felony, or in a premunire, they are not to be indictors, becauſe in 
law they are not probi & Jegales. Lamb, Fuſiie, 391. 

Touching their annuus cenſus, I do not find any thing determined, 


but freeholders they ought to be. The ſtatute of 2 H..5. cap. 3. that 


requires jurors that paſs upon the trial of a man's life, to have $0s. per 
ann. freehold, hath been the meaſure by which the freehold of grand 


jurymen hath been meaſured in precepts of ſummons of ſeffions (+). 


\ By the ſtatute of 11 H. 4. cap. ultimo, reciting, that inqueſts had 
been formerly returned of perſons outlawd, fled to ſanCtuary for trea- 


fon or felony, &c. enacts, © "That no indictments be made by fuck 


« perſons, but by inqueſt of loyal ſubjects returned by the ſheriffs or 
« bailiffs duly, without denomination of any perſon, but only by the 


_ * ſworn bailifts and miniſters of the ſheriff; and if any indictment oe 


« otherwiſe taken, it be voud.”? 

Upon this ſtatute it hath been reſolved in a Sir J/ iham Jithipol's 
caſe, above cited. 1. 'That it extends to coroners inqueſts. 9. It is 
a good plea upon this ſtatute, that one of the indictors is outlawd in 
2 perſonal action, as well as of felony, or that any of the jurors were. 


_ Impanneld at the denomination of any, contrary to this ſtatute. 


By the ſtatute of 3 Z. 8. cap. 12. it is enacted, ** That the juſtices 
* of gaol-delivery, and juſtices of peace, whereof one of the quorum, 
© in open ſeſſions, may reform the pannels returned by the ſheriff, 
& (which be not at the ſuit of the parties), by putting to, and [156*] 


 * taking out the names of the perſons returned, and ſhall 


** command the ſheriff to return the ſame accordingly, upon pain of 
* 20. and the king's pardon to be no bar to the proſecutor.” 

This aCt extends not only to pannels of grand inqueſts returned, but 
alſo to pannels of the petty jury, commonly called the jury of lite and 


_ death, which may be reformed by the juſtices according -to this a, 


and the ſheriff is bound: to return the pannel ſo reformed. 


(+) Vide infra, Pe 272, in Ot» 
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commonly ſerves the whole ſeffions of the peace, oyer and terminer, or 


2x all their bills, are diſcharged by the court, and after that diſcharge, 


without the entry of ſuch adjournment, the offenſe and proceedings will 
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 ceeding will be erroneous (*): this was the caſe of Sampſon (4 }, who 


_ the ſeſhons, and before the ſeſſions ended, for want of entry of arr ad- 
 Journment it wasruled erroneous. And the ſame is to be obſerved, if 


firſt day of the ſeffions, unleſs an adjournment be entered of record. 


| and this, tho it mentions only an inqueſt thus to be taken by juſtices | 
[157%] 


_ panies thoſe commiſſions. 
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The grand inqueſt returned the firſt day of the ſeflions, and ſworn, 


gaol delivery ; yet the court may command another grand inqueſt to 
be returned and ſworn, which is done ordinarily upon two occaſions. 
_ 1. If before the end of the ſeſſions, the grand jury having brought 


either ſome new felony, or other miſdemeanor is committed, and the 
party taken and brought into gaol ; or if after the diſcharge of the grand 
inqueſt, ſome offender be taken and brought 7» during: the ſeffions, 
In the former caſe, there is a neceſfity ts make a ſpecial record of the 
adjournment of the ſeſſions from day to day, becauſe otherwiſe the 
whole ſeſſions are in ſuppoſition of law only the firſt day, and therefore 


be, in ſuppoſition of law, after the ſeſſions -ended, and fo the pro. 


being atraigned and tried for a murder committed after the firſt day of 


upon record it appears, that the grand inqueſt was returned after the 


2. The ſecond ordinary inſtance of a new grand jury returned, is 
upon the ſtatute of 3 FH. 1. cap. 1. namely, a grand inqueſt impannel- 
Jed to inquire of the concealment of another grand inqueſt, upon 
which defaults preſented, the former grand inqueſt is to be amerced; 


of peace, yet it extends to the 'king's bench, and hath been 
practiſed there accordingly in my knowledge, and poſhbly at 
the ſeſhons of oyer and terminer and gaol-delivery, tho that can rarely 
come in queſtion, becauſe the _— of the peace ordinarily accom- 


And this is the proper and legal way of puniſhing the grand inqueſt, 
if they refuſe to preſent ſuch things as are within their charge, and 
for which they have probable evidence to make a preſentment ; but of 
this more in the next chapter, 

.(*). Supra, p. 24. , (b) W. Tones, 420. | 
See Index to-2 Hawk. P, C, tit, Inditors. | 


CHAP. 
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CHAP, XXII 


Concerning the demeanor of tie grand inqueſt, 27 relation to ther 
 preſentments. 


\ 
\ 


HE coroners inqueſt may, and muſt hear evidence of all hands, 

if it be offered to them, and that upon oath, becauſe it is not 

ſo much an accuſation or an indictment, as an inquiſition or inqueſt 

of office, quomodo ]. S. ad moriem ſuam devenit, tho it be allo true, 
that the offender may be arraigned upon that preſentment. | 

But the grand inqueſt before juſtices of peace, ,gaol-delivery, or oyer 

and terminer, ought only to hear the evidence for the king; and in 

caſe there be probable evidence (a), they ought to find the bill, be- 

cauſe it is but an accuſation, and the party 1s to be put upon hus trial 

afterwards. | 


Bur if a bill of inditment for murder, or other capital offenſe be 


preſented againſt 4. if upon the hearing the king's evidence, or upon 
their own knowledge of the incredibility of the witneſſes they are dif- 
ſatisfied, they may return the bill zgnoramus. ns 
If Z. be killed by B. fo that it doth con/tare de per/ond 

accife & occidentis, and a bill of murder be preſented to them, [ | 1 
regularly they ought to find the ' bill for murder, and not for man« 
ſlaughter, or /e defendendo, becauſe otherwiſe offenſes may be ſmo- 
thered without due trial; and when the party comes upon his trial, 
tne whole fact will be examined before the court and the petty jury, 
and in many caſes it is a great diſadvantage to the party accuſed (#*). 
For if a man kills B. in his own defence, or per infortunium, or poſ« 
tibly in executing the proceſs of law upon an affault made vpon him, 
or in his own defenſe upon the highway, or in detenle of his houſe 
azainſt thoſe that come to rob him (in which three laſt caſes it is 
neither felony nor forfeiture, but upon not guilty pleaded he ought to 


be acquitted), yet if the grand inqueſt find an groramus upon the bill, 


(a) This fame dofrine is laid down by the truth of the indiftment, as a petit jury, 


C. J. Pemberton, in the cale of the earl of 
9 he State Tr. Vol. III. 'þ. 415- 
Via: tamen Sir Fobn Haowles remarks on 
that caſe, State Tr, Vol. IV. P+ 183. where= 
im he unanſwerably ſhews, that a grand- 
jury ought to have the ſame perſuation of 


VoL. 11. L 


or a coroner's inqueit : wide ſupra, p. bt. 
(*) Notwithſtanding this, according to 


| lord Coke, 9 Co. 119. a. inaitments, which 
' concern the life of a man, ought to be fras 


med as near the truth as may be, 


or 
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or find the ſpecial matter, whereby the priſoner is diſmiſſed and dif. 
charged, he may nevertheleſs be indifted for murder ſeven years after. 


But if the grand jury had found the bill for murder (yea or for man. 
ſlaughter),' and the party pleading not guilty, the ſpecial matter is 


given in evidence, and the petty jury find the ſpecial matter; (or in 


the three laſt caſes find him not guilty, as they may) this acquitta] 
upon this finding will be a good plea of autrefo:ts acquit, and he ſhall 


never be arraigned for it again. 


If a bill be againſt .7. for murder, and the 


grand inqueſt upon the 


evidence before them, or their own knowledge be ſatisfied that it was 
but per infortunium, or ſe defendendo, and accordingly return the bill 
ſpecially, the court may remand them to confider better of it, or may 


hear the evidence at the bar, and accordingly direct the grand inqueſt kc 
but I have known a judge blamed for ſetting a fine upon the grand in- 


queſt for ſuch a return, becauſe in truth-it comes not up to felony. 
But if a bill goes out againſt B. for murder, and it doth con/tare de 

perſona occidentis, may the grand inqueſt find the bill for manſlaughter, 

| and zgnoramus for the murder? and is the court bound to receive fuch 


a return? 


[159], 


In this' caſe, of all hands it is agreed (4), that the grand 
Jury is to blame, becauſe they take upon them fo anticipate 


the evidence that is to be given to the petit jury, and ſo determine 
mattey of law, which belongs to the court to determine, and by this 
means.many murders may eſcape under the diſguiſe of manſlaughter, 


and ſo eſcape with their clergy. 


Some therefore have made it a practice to ſet a fine upon the grand 
jury in this caſe, and it hath proceeded ſo far, as to fine petit juries 
alſo in ſuch like caſes: whereof hereafter. ED ; 

- That which I think herein, and in other concealments of grand in- 


queſts, is as follows, tz. 


' 1. That the court may receive ſuch a return from the grand inqueſt, 


and it is a matter of diſcretion, eſpecially, if upon inquiry from the 


 (b) This is far from being agreed of all 
hands, for ſuch an anticipation of the evi- 
dence by the grand jury is what they can- 
' not avoid, they being bound by their oath 
as much as the petit jury, to preſent the 
evhole truth, and nothing but the truth ; nor 
do they in this caſe ſo properly determime 
matter of law as matter of faQ ; for whether 
murder or not depends upon a preconcelv=- 
ed malice, which (tho it is to be preſumed, 
where no provocation appears,) is matter of 


fat, and proper for the conſideration ol a 
jury; and tho judges have ſometimes fined 
Jurors for not. finding ſuch bills for murder, 
yet ſuch proceedings have been generally 
cenſured, as in the caſe of Sir H. Wyndbom, 
and others, P. 19. Cay. 2, who were fined 


by Kzeling, C. J. for not finding a bill of _ 


murder, albeit they were ſatisfied the man 
dicd by the hand of the party indiQed ; but 


upon complaint in parliament, the chief 


juſtice was fain to ſubmit. 2 K:b. 189. 
1ndictors 


| 
l 
| 
i 


/ 


| HISTORIA PLACITORUM CORONZE. 159 


indiCtors or witneſſes, or upon view of their examinations it doth 


plainly appear; that the crime amounts to no more 

2. That barely upon ſuch a return no fine can be ſet upon the grand 
inqueſt, unleſs the evidence to the grand inqueſt be given at the bar 1n 
the preſence of the court; for otherwiſe the court cannot underſtand, 
whether the grand inqueſt doth well or 1} in fuch caſe. 

3. That if the evidence to the grand inqueſt be given at the bar 
upon an indiftment in the king's bench, and the grand inqueſt will not 
find a bill according to the diretion of that court; as for inſtance, 
will find a man guilty only /e defendendo, or of manſlaughter, when it 
is murder, that court may ſet a fine upon the grand inqueſt, and ſo it 
hath been praftiſed; for it is the higheſt court in England of ordinary 
juſtice, eſpecially in criminal cauſes. 

4. That if the juſtices of oper and termner, or gaol-delivery [160] 
having heard the evidence at the bar, the grand inqueſt will 
not find according to their direQtions, the jultices may bind them over 


by recognizance into the king's bench, and upon an information againſt 


them they may be fined. 


5, Thatin ſuch a caſe juſtices of peace, oyer and rernitmers or gaol- 


delivery. may, according to the ſtatute of 3 F7; 1. cap. 1. impanel 
another inqueſt to inquire of their concealments, and thereupon ſet 
fines upon then. 
6. But i in my opinion fines ſet upon grand inqueſts by juſtices of 
the peace, oyer and terminer, or gavl-delivery for concealments or 
non-preſentments in any other manner, are not warrantable by law ; 
and tho the late practice hath been for ſuch juſtices to ſet fines arbitra- 
rily, yea not only upon grand inqueſts, but alſo upon the petit jury 
in criminal cauſes, if they find not according to their direRions, it 
weighs not much with me for theſe reaſons; 1. Becauſe. I have ſeen 
arbitrary praCtice ſtill T0 from one thing to another, the fines ſet upon 
grand inqueſts began, then they ſet fines upon the petit juries for not 
finding according to the diretions of the court; then afterwards the 
judges of ni/# prius proceeded to fine jurors in civil cauſes, if they. gave 
not a verdict. according to direCtion even in points of fact; this was 
done by a judge of affize (c), in Oxford/hire, and the fine eſtreated ; 
but I, by the adviee of moſt of the judges of Eng/and, ſtaid proceſs 
vpon that fine; the like was done by the ſame judge in a caſe of bur - 
glaty, the fine was eſtreated int9 the Exchequer ; but by like advice 


(c) Juſtice Hae it Orf rd. [a gb. I j5. 


L 2 I ttayed 


API Is A Sg, 


160 HISTORIA PLACITORUM CORONZ. 

I ſtayed proceſs; and in the caſe of YYagftaff (4), and other jurors 
fined at the O!a- Bailey, for giving a verdi& contrary to diretion, by 
the advice of all the judges of Eng/and (only one diſſenting), it was 
ruled to be againſt law: but of this hereafter {e). 2. My ſecond rea- 
fon is, becauſe the ſtatute of 3 FH. 1. cap. 1. preſcribes a way for their 
 fining, which would not have been, if they had been arbitrarily ſubje& 
[161] to a fine before. 3. Itis of very ill conſequence, for the priyi. 

* lege of an Engli/hman is, that his life ſhall not be drawn in 

danger without due preſentment or inditment, and this would be but 
@ flender ſcreen or fafe-guard, if every juſtice of peace, or commiſ. 
| honer of oyer and terminer, or gaol-delivery, may make the grand 
jury preſent what he pleaſes, or otherwiſe fine them; and there is no 
parity of reaſon or example between inferior judges. and the court of 
king's bench, which is the ſupreme ordinary court of juſtice in ſuch 
cates ; and thus far concerning fining of grand inqueſts (F). 
They arefſworn to keep the king's counſel undiſcovered, the reveal- 

ing. or di{clofing whereof was heretofore taken for felony, 27 Af. 63. 
but that Jaw 1s antiquated, it is now only fineable; if there be thirteen 
- or more of the grand inqueſt, a preſentment by leſs than twelve ought 
| Not to be; but if there be twelve aſſenting, tho ſome of the reſt of their 
number diſſent, it is a good preſentment; for if twelve agree, 1t is not 
neceſſary for the reſt to agree. Lamb. Fuftice 400. Fo 

- But in cafe of a trial by the petit jury, it can be by no more nor lels 
than twelve, and all aflenting to the verdi& {g), accordingly it was 


adjudged, AZ. 42 FE. 3. Rot. 16. Suff. Rex. (4), the judgment was 


reveried, becauſe but eleven indifctars. | 


(4) Vaugh. 153. 
(£) Cap 42. 

(Cf) The court of king's bench,it is true, 
may. much more ſately be truſted, than 
other inferior courts, but yet our author's 
arguments do ſufficiently evince, that no 
court whatever ought to have fuch a power 
of making juries find what they pleaſe, nor 
has the law veſted ſuch a power in any 
court; for as to matter ot fact, the jury 
are the ſole judges, and herein are ty be 
guided entirely by their own judgments 
and conſciences; indeed in matters of law, 
the court 1s the proper judge, and thejury 
are not to find contrary to their direQtion ; 
-but even here they are not bound to follow 
the direction of the court, but if they can- 
not aſſent thereto, ought to find' the fact 


ſpecially j indeed where the faCt 1s agreed, 


tt they will obftinatcly find matter of law 


But 


contrary to tlie direQion of the court, 
there may be ſome reaſcn why they ſhould 
be fined, See Hood's caſe, Kelygn 50. but 
barely finding matter of fa& againlt the 
direCtion of the court, is no ſufficient cauſe 
to fine a jury, Buſbell's caſe, Vaugh. 153: - 
and this dillin&ion 1is founded on the an- 
tient maxim of the common law ad gqu&/- 
ticnem guris non reſpondent juratores, jed ju- 
dices; ad qu. ſtionem fat non reſponde'it ju- 
dices, ſid juratores, Co, Lit. \. g66. & 
libres it, 

(eg) Sce the inconveniencies hereof, Pref. 
to State TT. þ. 7. 

(hb) This caſe proves nothing as to the 
petit jury, it being an indifment on the 
eoroner's inqueſt, as appears by the record, 
which is as tollows : © Fohn Ccbar of 1pſ- 
© evich, was indifted by the coroner's in- 


&« queſt; conſiſting only of there, qudg oe 
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But if a preſentment be delivered into a court of ſeſhons, and re- 
ceived, no amercement lies, that it was not aſſented to by twelve, 
but otherwiſe it is in caſe-of a preſentment by a leet, for the party 
diſtrained, &c. may aver that it was not preſented by twelve. 45 E. 3. 
26. b. B. Leet T. 
The indiQtors are preſumed in law to be indifferent, unleſs the con- 
 rrary appear; 1. Becauſe returned by the ſheriff, 2. Becauſe ſworn 
by the court to preſent, and therefore ſhall never be charged by writ . 
of conſpiracy for any conſpiracy before their being {worn, tho the 
party be acquit. 7 H. 4.31. 6.19 H. 6. 19. a. But 21 E. 3. 17. by 
R. Th. it is a good replication to ſay, ke procured himlelf to be re- 
turned of the grand inqueſt. 

If a bill of inditment be for murder, and the grand jury return it 
billa vera quoad manſlaughter, & zgnoramus guoad murder, the uſual 
courſe is in the preſence of the grand jury to ſtrike out malitin/e W& ex 
malitia ſud precogitatd and murderavit, and leave in ſo much as makes 
the bill to be but bare manſlaughter, and fo to receive it. 

But the ſafeſt way is to deliver them a new bill for manſlaughter, 
aad they to indorſe it generally b:/la vera; for the words of the 1n- 

| dorſement make not the indictment, but only evidence the affent or 
diſſent of the grand inqueſt, it is the bill itſelf is the indictment when 
affirmed. And ſo in like caſes, where the bill contains two offenſes, 
as burglary and theft, forcible entry and detainer. #. 4 Fas. B. K. 
Yelverton 99. Ford's caſe. ES 

The grand jury are ſworn ad inquirendum pro corpore com:- [163] 
zatis, and therefore regularly they cannot enquire of a fact 
done out of that country for which they are ſworn, unleſs ſpecially 
enabled by aCt of parliament, but only in ſome ſpecial caſes. Ach. 
9 Car. B. R. Bell's caſe. nn, 


& Sabbati prox” ante feſtum SanRi Petri ad 


ne « verſus prefat? Fohannem uſque i die Pal- 
** vincula anno regni regis, F. 3. poſt con- 


* che in xv dies anno regm Tegis nunc 


jt own triceſnno quinto inſultum fecit 
= obanni le SOR ſervienti Prioris ſane 
2 Irinitat. Gippewici in ſuburbio libertat” 
2 ville predicte in quodam campo juxta 
£ Tromons' Hegg & diftum Fohannem le 
b; S201 ibidem cum quadam arma vocat? 
, Sparth precu1 quatuor denar, verberavit 
-N telon* de qua quidem verberatione diftus 
xn Johannes ic Son moriebatur, ſed lan- 
guebat a difto die Sabbati prox” ante feſ- 
* tum Santti Petri ad vincula uſque ad diem 
* Jov1s tunc prox? ſequent ;'* the which in- 
dictment was afterwards in Mich* term 
anno 42 of the ſame reign removed into the 
king's bench, © & continuato inde proceſſu 


L3 


* Angliz quadrageſimo tertio, ad quem 
** diem coram domino regi apud Weſtn,? 
« venit prediftus Fohannes Cobar per man”, 
* & vilo & diligenter examinato per cur? 
*- 1indiftamento przxdito, pro eo quod 


_ * compert, elt in eodem, quod fuerunt niſt 


« undecim juratores tantum in inquilitione 
«© predida, ubi in qualibet ouittione de 
« jure fore deberent x11 jurati, & fic vide- 
« tur cur*, quod indittamentum przdictum 
« minus ſufficiens eſt ad prefat' Fobannem 
& Cobat ulterius inde ponere reſponſur*. 
© Ideo idem Johannes Cobat ad preſens cat 
« inde ſine die, falyo ſemper jure regis, 
« &c," wn 

It 
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If a man had been ſtricken in the county of 4. and had died in the 
county of B. the offender had no been indiCtable of murder, &c. in 
the county of A. becauſe the death was in the county of B. neither 
had he been indiQtable in the county of B. becauſe the firoke was 
given in the county of 4. bur by the ſtatute of 2 & 3 E. 6. cap. 24. 
he may be 1ndiCted in the county where the party died, tho the firoke 
were in another county; and alſo the offender ſhall be tried there, but 
an appeal may be mans, wh in either county. 7 Co. Rep. 2. a. Pulwer's 
caſe, 

So if A. had committed a felony i in the county of D. and B. had 
been acceiJary before or after in the county of C. B. could not have 
been indicted as acceſſary in either county at common law, but by 
that ſtatute he is indiAable, and ſhall be tried in the county where be 
ſo became acceſſary. Stamf. P. C. Lib. 1. cap. 46. 

So if a ſtroke were given ſuper altyum mare, and the party came into 
the body of the county, and there died, this is ca/us omzſſus, and the 
party is neither indiQtable by the jury of the county where he died, nor 
before the admiral, by 1 the ſtatute or's 28 Hl. 8. cap. 15. Coe P, C. cap. 
7. þ. 48. 

If A. robs B. in the county of C. and carries the a into the 
_ county of D. A. cannot be indicted of robbery in the county of D. 
becauſe the robbery was in another county ; but he may be indifted 
of larceny or theft in the county of D. becauſe it is theft wherever he 
carries the goods; the like law in an appeal, 4 Ha: T. 5 F#, 1. Co. Rep. 
2. a. Bulwer's caſe. | 

But by the force of ſome aQs of parliament, treaſons and felonies 
committed in one county may be indited and tried in another county. 

By the ſtatute of 33 F. 8. cap. 23. upon examination, as in that 
(16. ] ſtatute is provided, treaſons, miſpriſions of treaſons, and 

murders committed in any place within the king's dominions, 
or without, may be enquired of, heard and determined, in any county 
_ where the king by his commiſſion ſhall appoint. | 

T his ſtatute, at leaſt as to the trial of treaſons and miſpriſions, is TC- 
pealed by the ſtatute of 1 & 2 P. & Fmeap. 10. Stanf. P. C. Lb, 
I. cop. 26. fol. 89, 90. Co. P. C. cap. 2. p. 21, 

But it ſeems that ſtatute ſtands in force as to indictments and rials 
of murder, the circumſtances required by that ſtatute being obſerved. 

By the ſtatute 35 FH. 8. cop. 2. becauſe ſome doubt was conceived, 
wW het her foreign treacons committed out of this realm might be epquſet 
OI, 
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of, heard and determined within the realm, it is enacted, that ſuch 
offences ſhall be enquired of, heard and determined in the king's 
bench, or in ſuch counties where the king ſhall fue his commiſſion - 
by the good men of the ſame county. 

This ſtatute ſtands in force, not repealed by 1 & 2 P. & M. Far 
10. Co. P. C. cap. 2. p. 24. 

By the ſtatute 27 Ez. cap. 2. treaſons by prieſts or jeſuits coming 
into England, and felony for receiving them ; and by the ſtatute 1 
Fac. cap. 11. felony for taking a ſecond hnſband or wife, the firſt 
living, are inquirable- and determinable where the offender is appre- 
hended; the like for felony in exportation of wools, by the ſtatute of 
14 Car. 2. cap. 18. But yet it was held at common law, that treafon 
in adhering to the king's enemies beyond the ſea, was inquirable and 
triable where the offender had lands, vide Coke ſuper Littleton, Set. 
440. p. 261. 6b. 5 R. 2. Trial 54, but thisis now ſettled by the ſtatute 
of 35 Hl. 8. cap.2 vide Co. P. C. cap. 1. p. 11. 

If 4. by reaſon of tenure of lands in the county of B. be bound to 
repair a bridge in the county of C, if the bridge be in decay, he may 
be indicted in the county of C. that he is bound ratione tenure of lands 
1a the county of B, to repair the bridge. 5 H. 7. 3. 3 E. 3. Afiſe 446. 


+ Black, Com, ch, 23 P- 303» -Burn. tit, Jurors. Jndex to 2 Hawk P. C, tit. Jurors, | 


CHAP. XXL _ [165] 


Concerning the forras of indictments in caſes capital, and firft touching 
the form of the caption returned upon a certiorari. 


"E will be a buſineſs of too much length, and befides my intention 
| & to treat of all indictments in cafes of criminal, but I ſhall confine 
myſelf only to thoſe that arc. capital. 

Touching the forms of indiftments, there are two things confider- 
able: 1. The caption of the inditment : 2. The inditment itſelf. 
The caption of the indiftment is no part of the inditment itſelf, 
ut it is the ſtyle or preamble, or return that is made from an inferior 
court to a ſuperior, from whence a certiorari iſſues to remove ; or 
when the whole record is made up in form, for whereas the record of 

L 4 tte 
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the indictment, as it ſtands upon the file in the court, wherein it is 
taken, is only thus: Furatores pro domino rege ſuper ſacramentum ſuum_ 


preſentant, when this comes to he returned upon a certzorar: it is more 
full and explicite, v2. in this form: 


Norff. Ad generalem ſeſſionem pacis tent* apud S. in comit* predity 

5 die Oftobris anno regni, @c. 25 coram A. B. C. D. 

fociis ſuis juſticiarits domint regis ad pacem difti domini regis 

in comit” predif? confervand”, necnon ad divers felonias tranſ. 

greſs' & alia mal:fafa in codem comitat” audiend* & termi. 

5  nand' aſſignatis, per ſacrament” E. F. G. H, &c. proborum & 
legalium hominum comit” predief jura” & onerat' ad 
inquirend” pro difto domino rege & pro corpore comz?? {rea 

_ exiftit preſentatum. 


166] 1 Firſt, The name of the county muit be in the margin of 

the record, or repeated in the body of the caption. 

' 2. The court where the preſentment is made, muſt be expreſſed, 
viz. ad generalem ſeſſionem pacis, Wc. or ad generalem goale regis de- 
oy &c. 

. It muſt appear where the ſeflion was held, and that the place 
—_ it was held is within the extent of the commiſſhon, and there- - 
fore if Dor/et be in the margin, and the caption be ad generalem /e/- 

* foonem pacis tent” apud S* and ſays not in comitat” pradits, it is nought, 
H. 42 Eliz. B. R. Ludlow's caſe, Croke, n. 10. p. 738. P. 40. Eliz. 
B. R. Croke, n. 4. p. 606. Child's caſe; fo if weſt-riding comit 
Eborumn be in the margin, and caption be apud S. in comit.* praedifto, it 
ſhall be quaſhed, becauſe it doth not ſay apud YS. in weſt-riding n com- 
tatd predift 7. 5 Fac. B. BR. and P. 9. fac. B. R. Thorny's cale, 
Croke, n. 6. þ. 216. 

4. The juſtices names, EH. 42 Eliz. B. R. Ludlow's caſe. 

But it is not neceſſary to name all the juſtices by name, but the reſt 
may be ſupplied by the words {& foc::s ſuis, &c.) But ſo many are 
= ' fit to be named as are enabled by their commiſſion to hold a ſeffion, - 

_ . and thereturn of the caption 1s {uppoſed to agree with the title of their 

C- ſerhons. 


5. The title of their authority, as jnflie ad gaclem domini ragns com” 
pred?” deliberand”. 


And note, that if there be a ſeflion by three commiſſions, as of 


aac ozer and zerminer, and the peace, if it be returned at a 
ſcfhon 


oy 
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ſ:fon holden before them, and the record be made up, as upon all 
three commiſſions, if they have juriſdiction to take the indictment 
but by one of thoſe, it is good, tho not enabled to take it by the 
other. 9 H. 1. 9. a. 

Tent' coram juſliciariis. ad pacem, without ſaying necnon ad divers* 
felonias, &c. audiend* & terminand” afſignatis, is not good to remove 
an indictment, becauſe tho that clauſe be uſually added to all com- 
miſons of the peace, yet there are not thereby juſtices of oyer and 
terminer, and that clauſe ought to be added to their return, becauſe 
without that clauſe they cannot proceed by indiftment. - 22 £. 4, 
12: b. 2 Ke 3-'0-.8: b+ 

And aitho in all commiſſions of oyer and terminer, gaol- [1 67] 
delivery, and of 'the peace, there be ſome that are of the 
quorum, without which there can be no ſeſſion held, yet in the cap- 
tion there need not be any mention, whether any of them, or 
which of them are of the quorum, but generally as before, for it is 
ſufficient, if de fads the ſeflion be held before him or them that are 
_ of the quorum, tho not ſo mentiond in the return, and fo is the uſual 
courſe. A 

But it ſeems, that if an at of parliament doth expreſly limit, that 
ſuch or ſuch an offenſe ſhall be heard and determined before two or 
More juſtices of the peace, &c. whereof one to be of the quorum, the 
caption of ſuch an indiftment of fuch an offenſe ought to mention, 
whereof A. &&c. is of the quorum, as is uſed in the return of orders made 
by two juſtices touching baſtard children upon the ſtatute of 18 El:z. 
cap. 3. becauſe the act of parliament preciſely limits one to be of the 
 quorum,. and therefore muſt be purſued. | 
- 6. It muſt peturn, that the inditment was made per ſacramentum. 

7. It muſt name the jurors that preſented the offenſe, and there- 
fore a return of an inditment or preſentment per ſacramentum A. B. 
C. & D. & aliorum is not good, for it may be the preſentment was 
by a leſs number than twelve, in which caſe it is not good. H. 41 
Eliz. B. R. Croke, n. 16. Clyncard's caſe, p. 654. and it ſeems to 
me, that all the names of the jurors ought to be returned ; for the 
party indited may have an exception to ſome or one of them, as 
that. he is outlawed, in which caſe the inditment may be quaſhed 
by plea, tho there be twelve beſides without exception ; for pofibly 
that one, who is not /egad:s homo, may influence all the reſt, and ſa 
yitiate the whole indictment, 


_ 8, They 
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' 8. They muſt be returned to be probi & legales homines, and 4: 
eomitati predifto, and this holds as well in the cafe of the coroner's 
mqueſt, as of other indictments or preſentments. F. 20 Fac. B. R. 
Croke 2. Oily's caſe, p. 635. 

9. It ſeems requiſite alſo to add this cladfe, onerati & jurati ad in. 
qurenduln pro domino rege & pro corpore comit” predif? ; and if it be 
| [169 8] a prefentment by the grand jury of a liberty, ad inquirend” 

pro domino rege & pro libertate de S. vel rapd de S. 

- 10. If it concludes qui drcunt, and fays not ſuper ſacrament”, &g:. 
or preſentatum exiftit, and ſays not per facramentum, Ec. preſenta. 
tum exiſtit, it ſhall be quaſhed, for their preſentment muſt be upon 
oath, and ſo returned ; ſo ruled 7: 23 Car. 1. B. R. 

And thus far for the caption of the indictment, where, note 1. 
That if the caption be faulty in the form, yet the ſame term it may 
be amended by the clerk of the aſfiſes, or the yn but not in an- 
other term. | 

2. But in another tern, the clerk that returns it ſhall be fined for 
his informal return. 


GH AP: XXIV. 


C oncerning the body of the indictment in caſes capital, and the ſeveral 
parts thereof, and the forms requiſite thereih. 


"HIS is a large and uncertain title, and hard to be reduced to 

any certain orders; 1. Becauſe the parts of an indictment are 
many. 2. The ſtriftneſs required in inditments is great, becauſe 
life is in queſtion. 3. Therefore very nice and flender exception s 
have been of latter ages allowd, and they have been with too much 
faculty quaſhed and reverſed. 4. The circumſtances of fa&ts and 
CT1Mes are very various. 

Yet I ſhall endeavour to reduce this title to as much certainty, and 
as good a method as I can, confining myſelf to capital cauſes, tho 
there be many things that will ariſe equally applicable to cauſes of 
an inferior nature. 

[169] | An inditment is nothing elſe but a plain, brief, and cer- 
tain narrative of an offenſe committed by any perſon, and 


| of 


of thoſe neceſſary circumſtances, that concur to aſcertain the faCt and 
its nature ; and therefore I ſhall conſider 1. Some generals, that con- 
cern indi&tments in general. 2. I ſhall conſider the ſeveral parts of 
indittments in their order, 2k 83a 
Among theſe generals theſe will come to be conſiderd, that follow. 
I. Regularly, every indiftment ought to be in Latin, as all plead- 
ings in the courts of law ought to he, and it is of excellent ufe, be- 


cauſe it being a fixed, regular language, it is not capable of ſo many _ 


changes and alterations, as happen in vulgar languages. {a} 

If there be a proper Latin word for any offenſe or thing containd 
in an indictment, it may not be _— with opined words, and 
an Anglics, 

Therefore an indiftment, gudd exercuit quaſdam diabolicis artes, 
Anzlice witchcraft, was quaſhed, becauſe there is a proper Latin word 
for it; viz. Incantatio. M. 2 Car, B. Dr. Lamb's caſe. (b) 

Regularly, falſe Latin doth not vitiate an indiQment, if yet the 
indictment be reaſonably intelligible, 5 Co. Rep. 121. a. Long's caſe, 


AL. 30 & 31 Eliz. Croke, n. 3. B. R. Brickett's caſe, (c }, as pre- 


fato reging, where it ſhould be prefate. 
But if the words be words of art, and by omiſſion or lfplcing 


of letters become infignificant, they vitiate the indictment, as burga- 


riter for burglariter, feloniter for felonict, murdredavit for murdravit ; 

but burgulariter hath been held good, 4 Co. Rep. 39. b. Brook's caſe, 
ibid. 41. b. Haydon's caſe, 5 Co. Rep. 121, a. Long's caſe. H. 45 
Eliz. B. R. Croke, n. 15. Ryle's caſe. (d) 

So if it make the indictment inſenſible or uncertain, as if | 
A. and B. be indicted for-ſtealing, felanic? cepit & aſportavit, [170] 
where it ſhould be ceperunt, it ſhall be quaſhed, P, 42 Eliz. B R. 
Lane's caſe (e); : ſo in an indiftment of murder, the ſtroke laid i» 
Siniftro bracio, where it ought to be brachio, for it appears not where 
the wound was, the words being inſen{ible, T. 31 Eliz. B. R. 


H eafier $ caſe, (' H 


(a ) This is now alterd by 4 Geo, 2. lives and liberties were to be affeacd. 


cap. 26. 6 Geo. 2, cap. b. which requjres thereby. 
all inditments, &c. to be in the Engliſh {(b) Noy $5. Latch, 156. W. Jones 143+ 
tongue; far notwithſtanding the excellency c) Cro. Eliz. 108. 
of the uſe here mentiond _ Tug our author, {d) Cro. Elize 926. 


it was thoyght to be of much greater uſe (e) Cro, Eliz. 7 54- 

and importance, that they ſhould be ina _/F) By the name of & my s calc} Co. 
language capable of being known-and un- Eliz, 137% 

decitond dy the parties concerned, whole 


Abs 
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Abbreviations, that are uſual, are allowable in indictments, as well 
as In other pleadings, and ſhall be conſtrued to the beſt advantage for 
the maintaining of the indiclment, as if an indittment be maintain. 
able upon one ftatute or more, a concluſion contra formam flatut. jn 
hujuſmodi caſu edit, & provi}, ſhall be conſtrued fingularly or plu- 
rally, as makes beſt for the maintenance of the indictment. 


Figures to expreſs numbers are not allowable in indictments, tho 
ſometimes literal numbers be allowable in returns, but in inditments 
the numbers, whether cardinal or ordinal, muſt be expreſſed in Latin. 
IL. An jndidtment grounded upon an offenſe made by aCt of par- 
lament muſt by expreſs words bring the offenſe within the ſubſtantial 
_ deſcription made in the act of parliament, and thoſe circumſtances 

mentiond- jn the ſtatute to make up the offenſe ſhall not be ſupplied 
by the general concluſion contra formam ftatuti. 

And fo it is, if an a& of parhament ouſt clergy in On caſes, as 
murder ex malitzd precogitata, robbery in or near the highway, ſtab- 
bing one not having ſtruck firſt, nor having a weapon drawn, tho 
the offenſes themſelves were at common law, yet becauſe at common 
| Jaw within clergy, they ſhall not be ouſted of clergy, tho convicted, 
unleſs theſe circumſtances, as ex malitif precogitatd, or prope alan 

1am, fc. be expreſied in the indictment. 
| But where an offenſe is made felony, or otherwiſe puniſhable ' 
: at of parliament, tho the indictment muſt take in the circumſtances, 

which in the body of the at make up the offenſe, yet if by a.proviſo 
[171) in the ſame ſtatute, or by any ſubſequent ſtatute ſome caſes 

or circumſtances are exempted out of the a, the indi- 
ment need not mention and qualify the 07nfe, ſo as to exempt it 
out of the proviſo, but the party ſhall have advantage of the proviſo 
by pleading not guilty, and in the ſame manner ſhall have advantage 
of the ſubſequent ſtatute to excuſe him by virtue of the — of 
21 Fac. cap. 4. 

If a ſiatute prohibit any a&t to be done, and by. a ſubſtantive clauſe 
gives a recovery by aCtion of debt, bill, plaint, or information, but 
mentions not indictment, the party may be indicted upon the pro- 
hibitory clauſe, and thereupon fined, but not to recover the penalty, 
as upon the ſtatute of 3 Fac. cap. 5. prohibiting recuſants to baptize 
their children by a Popiſh Weds H. 7 Car. B. R. per Cur, but 


(g) This 18 alſo alterd by 4 Geo, 2, cop, 26, 6 Geo. 2, 6. w ig rohibits all 
b 6 ugh in indictments, © ec, af Pp. bich p 
then 
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then it ſeems the fine ought not to exceed the penalty, P. 22 Car. 
B. R. College of Phyſicians, vide tamen M. 20 Fac. B. R. "my 
1. 4. Caſtle's caſe contra. ( h) 
' But if the aCt be not prohibitory, but ; only that if any perſon ſhall 
do ſuch a thing, he ſhall forfeit 5/. to be recoverd by ation of debt, 
bill, plaint, or information, he cannot be indicted for it, but the pro- 
ceeding muſt be by ation, bill, plaint, or information. P. 6 Gar. 
B. R. Day's caſe. 

If a man be indited for an offenſe, which was at common law, 
and concludes contra formam flatuti, but in truth it is not brought by 
the indiftment within the ſtatute, it ſhall be quaſhed, and the yorey 
thall not be put to anſwer it as an offenſe at contmon law, 

As if a man be indicted for drawing his dagger in the church upon 
F..S. contra formam flatuti, vis. 5 E. 6. cap. 4. but omits theſe 
words with an intent t9 firike, the indictment ſhall be quaſhed, and the 
party not put to anſwer the aſſault at common law. PD. 33 Eliz. B.R. 
Croke, n. 23. Penhallo's caſe. (i) 

+ So if a man be indicted for a riotous and forceable entry contra 
 formam flatuti, viz. 8 H. 6. cap. 9. and the ſtatute is miſrecited, he 
ſhall not be put to anſwer the offenſe at common law, but  _ 
the indiftment ſhall be quaſhed, AZ. 35 & 36 Els. B. R. [172] 
Croke, n. 10. Hall and Gaven (k), M. 41 Elis. B. R. Croke, n. 10. 
Eden's caſe (1) yet vide M. 10; Car. Holme's caſe. (m) A man in- 
dited for felonious burning of a houſe, upon not guilty pleaded a 
ſpecial verdict was found, it was adjudged no felony, as the caſe was 
found, yet upon the ſame indiftment he was adjudged to the pillory, 
and fined 5007. and bound to his good behaviour, but qgueere of that 
caſe, for it ſeems unreaſonable, becauſe being tried for felony, he 
hath not thoſe advantages for his defenſe, as if he were indited only 
for treſpaſs; (n) M. 10 Car. B.R. Croke, n- 3. vid. 2 H. 1. 10. b. 

If a ſtatute be particular, it muſt be recited in the indictment, and 
proved by an examined copy. upon the trial, 

But if a man be indicted gud furatus eff, and ſays not Felonied, this 
indictment imports but a treſpaſs, and the offender may be put to an- 
ſwer it as a treſpaſs. 2 H, 7. 10. b. 18 E. 4. 10. 6. 


{b ) Cro, Eliz. 644. (m) Cro. Car. 376. 
(i) Cro. Eliz. 231, (1) For inſtance, he cou!d not have the 
(k) Cre. Elig. 307. aſiſtance of counſ<l, 


(1) Cro. Eliz, 697. 
And 
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- And ſo it ſeems, if a man be indiQted at a leet, gr3d felonice rapuit 
fuch a woman, and this indiftment*'is removed into the king's bench 4 
becauſe the leet hath no juriſdiction to take an inditment of rape as 
a felony, he ſhall not be put to anſwer it as a felony, but ſhall be 
ned as for a treſpaſs, becauſe as a ng the leet may enquire of 
it, 6.7. 5. a. 

If it be a general ſtatute, it _e not be recited, but it is ſufficient 

to conclude contra formam /tatut: in hujuſmodi caſu edit”. & provis', 
for the court ought to take notice of it, and all penal ſtatutes, that 
| induce a forfeiture to the king, or make a felony or treaſon are gene- 
ral ſtatutes, becauſe it concerns the king ; but if a general ſtatute be 
\ recited in an inditment, and be miſrecited in a point material, and 
conclude contra formam ftatuti preditt, it is fatal, and the indict- 
ment ſhall be quaſhed, but it ſeems, that if it conclude generally 
[173 ] contra formam ſlatuit in hujuſmodi caſu edit" & provis, it is 
bi good, for the court takes notice of the true ſtatute, and 
will reje& the miſrecital as ſurpluſage. AZ. 7 Car. B. R. Croke, n 
14. Barn's caſe (0) in maintenance, and 7, 8 Car. B. R. per Jones 
ſuper flat. de cottages (þ),, | 

1. If an aCt of parliament making a felony or other offenſe be but 
temporary, and made perpetual by another ſtatute, the indittment 
_ concluding contra formam ftatuti is good. - | 

2. If the former ſtatute be diſcontinued, and revived bs another 
ſtatute, the beſt way is to conclude contra formam ftatutorum, M. 31 
& 32 Eliz. B. R. Mill's caſe, tho there is good opinion, that it is 
good enough to conclude contra formam of the ſtatute, as in caſe of . 
the ſtatute of 5 E. 6. of ingrofling, 37 H. 8. for uſury, and 5 Eliz. 
for perjury, which were diſcontinued and revived, yet the inditments 
good concluding contra formam of the firſt ſtatute. 7. 9 fac. Rot. 
124. C. B. Weſftwood's caſe. 

3. If one ſtatute be relative to another, as where the former makes 
the offcnſe, the latter adds the penalty, as the ſatutes of 1 and 23 E/:z. 
the indictment ought to conclude contra formam flatutorum. P. 42 Eliz. 
B. R. Croke, n.6. Dingly and Moore (q). 


HI. Touching the joining of perſons and offenſes in one indiQ- 
ment. 


(0) Cro, Car, 2J2Z» (e) 31 Eliz, cap, 7. (9) Cy0. El, 750, 
larciny : 
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If there be one offender and ſeveral capital offenſes committed by 

him, they may be all contained in one indiftment, as burglary, and 

larciny : Larcinies committed of ſcveral things, tho at ſeveral times, 
and from ſeveral perſons, may be joined in one indiftment. 

If there be ſeveral offenders, that commit the ſame offenſe, tho in 

law they are ſeveral offenſes in relation to the ſeveral offenders, 21 


£ 4. yet they may be joined in one indictment, as if ſeveral commit 


a Tobbery, or burglary, or murder. | 

And fo it is, if the offenſes are of ſeveral degrees, but dependent 
one upon another, as the principal in the firſt degree, and the princi- 
pal in the ſecond degree, viz. preſent, aiding, and abetting the prin- 
cipal, and acceſſary before or after. 


[174]. IV. Touching the joining of ſeveral offenſes of the Sins | 


nature, but diſtinAly committed by ſeveral offenders, ſome 
have been ruled inſufficient, as an inditment of ſeveral perſons, qu3d 
non eſcourarunt foſſata ſeparalia ante ſeparalia ſua pomaria, quaſhed in 
23 Car. 1. B.R. fo of ſeveral officers, quod colore ſeparalium officior* 
ſuorum ſeparalittr extor/rue ceperunt, tc. M. 33 & 34 Eliz.- B. R. 
Lake's caſe in Hughe's Rep. and ſo if two are indicted for uſing a 


trade not being bound apprentice, It 1s not good. P. 16 Car. 1. # R. 


Brooke” s caſe (r ). 

But yetin 21 T. 21 Fac. RR: A-RB:; C. and D. were indifted 
for ereCting four ſeveral inns ad commune nocumentum, it was ruled, 
that for ſeveral offenſes of the ſame nature ſeveral perſons may be 
indicted in the ſame indictment, but then it muſt be laid /eparalitzr 
erexerunt, and Ls want of that word {/ec eparaluer } the indiftment 
was quaſhed. 


And it is common experience at this "i that twenty perſons may 


be indicted for keeping diſorderly houſes, or baudy-houſes, and they 
are daily convict upon ſuch indictments, for the word ſeparaliter 
makes them ſeveral indictments. 


(r) 2 KR. A, 76, FYA 6, 
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CHAP. XXV. 


Conterning the forms of indittments 7 particular, wht the ſeveral 
parts RON 


HE moſt conſiderable parts of an indictment i in coil offenſes 
are, 1. The name and addition of the. party offending. 9, 
The day and time of the offenſe committed. 3. The place where it 
was committed. 4. Upon or againſt whom committed. "5. The 
- manner of the commiſhon of it. 6. The fact itſelf and the natice 
of it. 7. The concluſion. | 
This is the grammatical order, wherein things a are ſet down 
(2 7s I; in the indictment, and upon theſe parts moſt of the con- 
| fiderations and obſervations touching inditments do ariſe, and thoſe 
that are not reducible to theſe heads, are partly obſerved before, and 
ſhall be more fully proſecuted in the end of this chapter. 
| I. As to the name and addition of the party indicted, this regularly 
ought to be inſerted, and inſerted truly in every indictment. 
But if the party be indicted by z wrong chriſtian name, ſirname, 
or addition, and he plead to that indiftment rot guilty, of anſwers to 
. that indictment upon his arraignment by that name, he ſhall not be 
- Teceived after to plead mz/nomer, or falſity of his addition, for he is 
concluded and eſtopped by his plea by that name, and of that eſ- 
 toppel the gaoler and ſheriff, that doth execution, ſhall have ad- 
vantage. 
M. 16 Fac. and P. 17 Fac. B. R. Debt was brought againſt 
Sir Francis Forteſcue knight and baronet, and he appeard, and judg- 
ment given againſt him, ruled 1. That he ſhall never affign for 
error, that he was no baronet, tho baronet be parcel of the name. 
2. If execution be ſued againſt him by the name of Sir Francis For- 
je knight and baronet, and he brings falſe impriſonment againſt 
the ſheriff, the ſheriff ſhall have advantage of this eſtoppel, ad- 
judged (a). | 
Therefore he, that will take advantage of the miſnomer of his 
-chriſtian name, addition, or f{irname, muſt do it upon his arraign- 
ment, and the entry muſt be ſpecial, viz. ſuper quo venit Robertus 


(a) 2 Rol, Rep, 50, 39, EOS 
| | Williams, 


S || | 
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Williams, qui indiffatus eff per nomen Johannis Williams, & dic:t 
gudd ubi in indiftamento Jupponitur, quid quidam Johannes Wilhams 
oi & arms, &&c. tp/ius nomen &/ Robertus & non Johannes; for, if 
he ſhould ſay vent predifus Johannes Williams, he concludes him- 
felf, and cannot plead, that is name is Robert, and fo I have known 
it ruled againſt the book of 1 E. 4. 2. 6. 

The miſnaming of the firname of the offender in an appeal is a 
Food plea in abatement, but tho the firname be miſtaken in 6] 
an inditment, yet it ſhall not abate. 1 Z. 5. 5. b. per Hank- 117 
ford. Stamf. P.C. Lib. TI. cap. 18. tamen quere. | 

| But the miſtake of the chriſtian name is pleadable, as well in caſe 
of an indiftment, as an appeal, and the party ſhall be diſmiſſed from 
that inditment. 11 ZH. 4. 41. b. Coron. 88. Stamf. P. C. ubi ſupra, 
but by Ro/7 3 HT. 6. 26. @. it is no plea in an indiftment (5). 

But the ſafeſt way is to allow his plea of miſnomer both as to his 
ſirname and as to his chriſtian name, for he that pleads mi/nomer of 
either, maſt in the ſame plea ſet forth what his true name is, and 
then he concludes himſelf, and if the grand jury be not diſcharged, 
_ the inditment may preſently be amended by the grand jury, and re- 
turned according to the name he gives himſelf. 

By the ſtatute of 1 H. 5. cap. 5. in all inditments, &c. "EY party 
indicted ought to have the addition of his myſtery, degree, place, and 

county, 
Therefore, if the party indicted bave no addition, or a falſe ad- 
dition, he may upon his arraignment except to the former, and ow 
to the latter. 
| Andif he be outlawed upon ſuch indictment, EF YEA there is no ad- 
dition, or a falſe addition, he may avoid it by a writ of error, &c. 

But altho there be no addition, yet if he appear, and plead not 
guilty without taking advantage of that defe, he thall never allege 
the want of addition to ſtop his trial or judgment, for by ſuch his ap- 
pearance and pleading to iſſue the inditment is affirmed, and the want 
of addition falved, and the ſtatute fatisfied. FH. 18 Fac. B. R. Croke, 
n. 5. Fohnſon's caſe (c), adjudged. 

The addition required by the ſtatute is of his degree, as Yeoman, 

Gent, E/q; of his myſtery, as huſbandman, ſailor, Jpmfter, &c. there- 
fore, if the addition be only general, as ſervant, farmer, cituzen, 9 E. 


(5) The words of the book are, it is no flea in feleny, (c , Cro. Bliz, 60g. 
VoL II. M 4.48, 
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4. 48. a. or of crimes or miſdemeanors only, as extortioner, vagabond, 
heretic, 22 E. 4. 1. a. theſe are nio good additions. 

[177] The addition ought to be to his ſubſtantive name, not only 

' to the alzas diftus. M. 33 & 34 Eliz. Croke, n.11. Leke's caſe 

(4) as A. B. alias diftus A. C. butcher, becauſe regularly the addition 
refers to the laſt antecedent, and upon the ſame reaſon it is, if thein- 
dictment run Sibilla B. auper de C. uxor Johannis B. nuper de C. ſpinſler, 
becauſe /pinfter is an addition applicable to the huſband, as well as to 
the wife ; but an indictment of John B. vir, Emelin B. nuper de C. yeo-. 
man is good, hecauſe yeoman is not applicable to a woman, but to a 
man. P. 31 &@ 32 H. 8. Dyer 46, 47. adjudged, and 4 H, 6. 4. 6. | 

Single woman 1s a good addition, 14 E. 4. 7. b. fo is widow, 10 
fe. 6. 21. a. ſo is uxer F. S. adjudged, P. 42 Eliz. B. R. Eleanor 
Gower's caſe. 

An indiftment againſt a peer of the realm is good without an ad- 
dition, becauſe no proceſs of outlawry les againſt him. A. 31 & 32 
Fliz. B. R. Croke, n. 15. Lord Dacre's caſe (e). 

If ſeveral perſons be indicted for one offenſe, mi/nomer or want of 
; addition of one quaſheth the indiftment only againſt him, and the 

reſt ſhall be put to anſwer, for they are in law as ſeveral indictments, 
and ſo in treſpaſs. 7 E. 4. 10. b. 

Becauſe the titles of miſnomer and addition are general titles, 

| whereof much is {aid in our buoks, as well in caſes of ciyil ſuits as 
indiftments, this ſhall ſuffice in this pans touching this part of the 
inditment. 

II. Touching the tune, vs. the year and lay, wherein the fa&t was 
committed ; this 1s neceſſary to be cbntaind in the indictment. 

Tho the day be inſerted, but not the year, the indiftment is inſuſf- 
cient, and it ſhall not be ſupplied by intendment of (ultimate pre- 
_ rerato, ) unleſs it be ſo expreſt, but if it be fo expreſt, it is ſufficient 
aſcertaming the year by the day of the ſeffions. Lamb. 49. 

| If the ſeffions be held the 20 day of ay, and the indictment ſup- 

poſe the offenſe to be the 10 day of aii ultimi preteriti, it 

[178] nal ES 

relates to the month, if ultmo preterito it relates to the ay 

by the neceſſary grammatical conſtruCtion, but if it be ur” preterit” 
with an abbreviation without the termination of the genitive or abe 
lative caſe, it ſhall relate to the day, viz. the 10th day of the ſame 
May, as If it were in Engli/h the 10th day of May laſt paſt, bl Te- 


(4) Gro, Eliz., 249, 198. | Ce) Cre. Eli. 148, Jates 
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lates to the day and not to the month regularly, and ſo for the words 
next enſning, vide P. 23 Eliz. B. R. Rot. 39. b. Sir Richard Shut- 
tleworth's caſe, M. 21 Fac. B. R. Croke, n. 14. Buckley's caſe (f ). 

If, X. be indifted, that he in fe/to Santi Petri anno 20 Car. kild 
F. $.:this is not good, becauſe there be two feaſts of St. Peter, and 
neither without addition. 3 H. 7. 5. 6, VIS. St. Reter ad vincula, and 

_ St. Peter in catheara. 

If A. be indicted, guid primo die Maii & Death die Mail apud D. 
he made an aſſault upon B. & quandam togam pþ/ius B. adtunc & 
ibidem invent” felonice cepit, &c. this inditment is not good, becauſe 
there are ſeveral days mentiond before, and it is uncertain to which 

| the felonious taking ſhall relate. 2 H. 7.7.6. & 10b. 

= A. is indifted, quod primo die Maii anno 21 Kliz. in quendam B. ns 
| fultum fecit & ipſum verberavit, and ſays not adtunc & 1bidem werbe- 
ravit, yet ruled good, for the vi & armis, day and place named in the 

beginning refer to all the enſuing a&ts. 5 H. 7. 17. 6. 
But in an inditment of felony there muſt be adtunc & ibidem to 

_ the ſtroke or to the robbery, and the day and place of the aflault is 
not ſufficient*, and this is in favorem wvite. P. 43 Eliz, B. R. 

Richardſon's caſe. And therefore it is uſual to repeat the adtunc & 

_ ibidem to the ſeveral parts of the faQt, as in larciny or robbery from 
the perſon, gud A. B. die, &c. anno, Ws. apud, Wc." in quendam 
C. D. inſultum fecit, & bona & catalla ipſius C. D. ſecilicet unam to- 
gam ad walenc', &c. adtunc & ibidem inventam adtune & ibidem fe- 
lonice cepit & aſportavit; A. is indited, guid primo die Maii anno 
2 Eliz. apud C. habens in manu ſud dextrd gladium, &c. percuſſit B. 
and it is not ſaid adtunc & ibidem percuſſit quaſhed, becauſe [179] 
the day and year, and place relate only to the having of 

_ the ſword, not to the ſtroke. H. 42 Eliz. Croke, n. 1. Cotton's 
caſe {g). 

If A. be indited of murder or man{laughter, as s well the day and 

place of the firoke or other a& done inducing, death, as of the death, 
muſt be expreſt, the former, becauſe the eſcheat or forfeiture of lands 
rehtes thereto, the latter, becauſe it muſt appear, that the death was 

. Within the year and day after the ſtroke. 

But tho the day or year be miſtaken in the inditment of felony 
or treaſon, yet if the offenſe were committed in the ſame county, tho 


V1 Cro, 7, mid, 677. | which makes the felony, 
Becauſe it is the ftroke or robbery, (g) Cre. Eliz. 739+ 
M 2 
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at another time, the offender ought to be found gwlty ; but then it 


may be requiſite, if any eſcheat or forfeiture of land be conceived in 


the caſe for the petit jury to find the true time of the offenſe com- 
mitted, and therefore it is beſt in the inditments to ſet down the times 
as truly as can be, tho it be not of abſolute neceflity to the defendant's 


_ convittion. 2 Co. In/tit. 318. P. 32 Eliz. Syer's caſe adjudged. 


Co. P. C. þ. 230. 


And therefore, if for that variance © he be acquitted, he is erroneouſly 
acquitted, and yet that erroneous acquittal ſha]l be a good plea of 


| auterfoits acquit, for if he be afterwards indicted for the ſame felony, 


and the day truly ſet forth, he may aver it to be the ſame felony not- 
withſtanding the variance in the day 2 Co. Inflit. ubi ſupra in felo- 
ny, and the ſame law is in treaſon. Co. P. C. p. 230. 
Where the time of the day is material to aſcertain the nature of 
the offenſe, it muſt be expreſt in the indiAment, as in an indiftment 


for burglary it ought to ſay tali die circa horam decimam in nofte guſ- 


dem diei felonice & burglariter fregit, yet by ſome opinion burglariter 
carries a ſufficient expreſſion, that it was done in the night. 
So upon breaking a houſe in the day-time, to ouſt the offender of 


his clergy upon the ſtatute of $9 Eliz. cap. 15. it is uſual to add tem- 


pore diurno, for the ſtatute expreſleth it ſo, otherwiſe, tho the indiQ- 


| ment be good, yet he ſhall not be ouſted of his clergy. 


IH. Touching the place where the felony is committed; £ 
[180] 
regularly the vill, or hamlet and county muſt be expreſt in 
the indictment, | 
And herein much of 7 hath been ſaid of the time will be ap- 
plicable to the place, for where the time muſt be repeated again upon 
teveral acts done, yet regularly the place alſo mult be repeated, v2. 
adtunc & tbidem. | 
In ſome crimes no vill need be named, as upon an inditment of 
barretry, becauſe he is a barretor every where, and it ſhall be tried de 
corpore comitatiis. 7. 43 Eliz. B. R. Tun/tall's caſe, but P. $ Car, 
B.R. Mann's cale the indictment was quaſhed for want of a vill 
alledged ;.. the latter reſolution 3 is fitteſt to be purſued, 
Syuff. In the margin, the indictment ſuppoling a fact done apud J 
in com predift” 18 good, for it refers to the county in the margin. 
But if there be two counties named, one in the margin, another 
in the addition of any party, or in the recital of an act of parliament 
recited in the premiſes of the indictment, the fact laid apud S. in com” 
preditto 
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predifto vitiates the indictment, becauſe two counties are named be- 
fore, and it is uncertain to which it refers. 7. 42 E1:z. B. R. Croke, 
n,12. Wingfeeld's caſe (+). 

Indictment againſt A. B. that he apud N, jn com” predift made an 
affault upon C. D. of F. in com' pradit?', & ipſum adtunc & tbidem 
cum quodam gladio, &c. percuſſit, &c. this indiftment is not good, 
becauſe two places named before, and if it refers to both, it 1s im- 
poſſible, and if only-to one, it muſt refer to the laſt, and then it is ine 
ſenſible. 2 H. 7.10. b. P. 44 Eliz. B. R. Ogle's cafe. 

A. is indifted, guid ipſe tali die @ anno apud-C. in quendam B. 
 inſultum fecit, & ipſum cum quodam cultello, &c. felonice percuſſit, oc- 
cidit, & murdravit without ſaying aatunc & ibidem' percuſſit, occidit, 
& murdravit, the indictment is not good, for the affault may be at 
one day and place, and the killing at another, P. 5 E. 6. Dy. 68, 69. 
1416: Val | 
| If a man be indiCted for that ratione tenure of certain lands , _ g 
he is bound to repair a bridge, and that it 1s in decay, it muſt Wa 1 | 
be alleged whete thoſe lands lie. 5 H. 7. 3. b. | 

IV. Touching the name of the perſon upon whom the offenſe. } is 
committed. 

An indictment of murder cujuſdam ignoti is good, and ſo for ſteal- 
ing of the goods cujuſdam ignoti, Plo. Com. 85. b. Partridge's caſe, 
1 Mar. Dy. 99. a. ſo of an aflault in gquendam ignotum, and if he be 
acquitted or convicted, and be afterwards indicted for an aſſault or 
murder of ſuch a man by name, he may plead the former con- 
viction or acquittal, and aver it to be the ſame perſon, 11 Els. 
Dy. 285. a. "HET 

But an indiftment, quod invenit quendam hamitiem mortuum, ac fe- 
lonice furatus eſt duas tunicas, without ſaying de bonis & catallis cujn/- 
dam 19noti, 1s not good. 11 R, 2. Enditement 27. 

[t the goods of a chapel be ſtolen, the inditment ſhall ſay bona & 
eatalla capelle in cuſiod:a prepoſitorum, if 1t be done in time of vaca- 
tion bona & cata!la capellzs tempore vacationis ; but if the goods of 1 
pariſh church be ſtolen, as the bell, the books, &c. it ſhall run bona 
parochianorum de S. in cuftodia gardianarem eccle/iz, and ſhall not ſup- 
poſe them bona eccle/ie. 1. E. 4: 14, 15. M1. 31 & 32 Eliz. B. R. 


Hadnam & Green verſus Kingwood (:). 7.36 Eliz., B, R. Methold 
& Barefoat. 


{h) Cro, Elia. 7.39» (4) Cre. EE>, 146, 179, 
== 8 _ 


PEST 
AP uns ; aac tit a _— 8 4 ed $A vs; "2 TIE" 7 F: 


OY oe on woes I AG Tra, 
a pl oc; "—_ PR A 


ee A 


ents; 
- 


OS 7 


por ener, oe) 1 nos Tag" 7 «Ro gt, 2. He "os 


Mn. 5 II IEEE IT GORT —_— 
HFS ui oor SR; Af 5 


See Mr Fra eee 04 


PE IESS 


> of) x7 SH H4T oE + ay any SS 4 4h 97 1 ghd nag ich fn 5 Ah ” vo as = S % 


9. WE, 


by / 
P £ 
BM ſe 
iN 
X f 
bs { 
2Y 
178 
'*\Y 
437% 
$1 
+. p: 
AJ 
i 
A 
L 
© 

x 

T 


18r HISTORIA PLACITORUM CORONZ. 

Tf the goods, which 4. hath as executor of B. be ſtolen, the 6f- 
fender may be indicted, gudd bona B. teftatoris in euſtodia A. executoris 
e u/dem B. &c. Lamb. 496. or it may be general bona iþ/us A. 

If 4. dying, be buried, and B. opens the grave in the night time 
and ſteals the winding-ſheet, the indiQment cannot ſuppoſe them the 


goods of the dead man, but of the executors, adminiſtrators, or ordi. 


nary, as the caſe fails out. Co. 'P., C. 110 /&). | 

If A. delivers goods to B. a common carrier to' carry for him, and 
B. 1s robbed, the inditment may ſupppſe them the goods of . or the 
goods of B. at eleion, for B. hath a kind of oO property, becauſe 
chargeable for them to 4. 

[182] An inditment, qudd felonic?, Wc. cepit quandam peciam 
2 panni cujuſdam J. S. without ſaying de bonis & catallis cujuſ+ 
dam ]. S. was therefore quaſhed.' M7. 38 & 39 Eliz. B. R. _ n, 
6. Long's caſe (1), 

There is no need of an addition of the perſon robbed or murdered, 
&:. unleſs there be a plurality of perſons of the ſame name, neither 
then is it efſential to the inditment, tho ſometimes it may be conve- 
nient for diftintion ſake to add it, for it is ſufficient, if the indiftment 
be true, viz. that 7, S. was killed or robbed, tho there are many of 
the ſame name. 

V. Touching the thing wherein or of which the offends | is commits 
ted, there is required a certainty in an indictment. — 

An indictment againſt A. that he is communis latro, 29 Afl, 45. com- 
munis champarter, conſpirator, confederator, 29 Al., 45. defamator . 
bonorum nominis & fame, M. 14 Jac. B. R. Jones's caſe (m ), commu. 
nis malefadtor, 22 Aff. 73. common robber, 3 E. 2. ation ſur flatute 
26. communis malegeſtius, & communis perturbator pacts domini Tegts, 
M. 6 Car. 1. B. R. Periam's caſe (n), are not good, becauſe they are 
too general and contain not the particular matter, wherem the offenſe 


was committed. 


Put commumnts barreftator & pacis diniini Yevis perturbator & It 
fſeminator 1s good, becauſe barretry 18 an offente known in law, and 
confiſts of divers particulars, and the reſt that is added thereunto are 
tut the aggravations of the offenſe, for barretry itſelf is the crime, A. 


{k) Haine's caſe, 12 Co. 112. (m) 2 R. A. 7 79: « pl. Io 
« Þh. 10, 


{t) Cro. El;z. 490» { Whig. 79. 


15 Fac. 


FE 
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15 Fac. B, R. Bowſer's caſe (0); ſo an inditment, that he is no#?:- 
pagus is good. H. 2 Car. 1. B. R. 

An indiftment againſt A. quod felonice cepit & aſportavit bona & 
catalla B. without ſhewing what in certain, as ſcilzcet unun eguumy 
wnum bovem, &@c. is not good. Lamb. 496. 

The number of things ſtolen muſt be expreſt, therefore it is not 
ſufficient to ſay felonce furatus eff aves or columbas out of a dove-cote, 
or young hawks out of the neſt without expreſſing their number. 

[If theft be alledged of any thing, the indictment muſt ſet. 
down the value, that it may appear, whether it be grand 0 or [1 3] 
petit larceny. Lamb. 497, 

Where theft is charged in an nditment for a living thing, as a 
horſe or ſheep, the regular way is to ſay pretii 5s, &c. if it be of a 
dead thing, that is eſtimated in the inditment by weight or meaſure, 
there alſo it ought to be pret:z, and ſo it may be, if it he of any ſingle - 

thing, tho dead, and not eſtimated by weight or meaſure. 

But if it be dead things i in the plural number, there it ought to be ad 
valenciam. Lamb. 497. but this I take to be but clerkſhip and not __ 

_ ftantial, for if pretii be ſet inſtead of ad valenciam, or e converſe, 1 | 
think it dath not vitiate the indictment, and ſo it is, if one pretzz or ad 
valenciam be added to ſeveral things, where in true clerkſhip it ſhould 
be applied ſeverally, it is good if the party be convict of all, but poſh-. 
bly, if the party be convict but of part, it is not good, becauſe it will 
be uncertain whether grand or petit larceny. Noy's Rep. 115. Hood 
and Smith, yet vide T. 23 Car. 1. & M. 23 Car. 1. B.R. Brok's 
caſe, and HFilliam ArundelPs caſe in [aQtion of} treſpaſs, where there 
1s but one ad valenciam, where divers goods were taken, tho it be 
aided after a verdict, yet, if the judgment be by »:/1/ gicit, It was 
ruled error, and indiftments are not aided by verdict. 

An indidtment, gudd felonice cepit 20 oves matrices of agnos Or ma= 
trices & verveces, is not good, becauſe it doth not-appear how many 
of one ſart and how many of another, but 20 oves generally might 
have been good without diſtinguiſhing matrices & verveces, as m caſe 
of repl-vin or treſpaſs. 

But an indictment de quatuor riſcis & ciftis, Anglice cheſts and cof- 
ſers, is good, becauſe /ynonyma, P. 40 Eliz. Drecot & Henſhaw ; re- 
gularly the ſame certainty is required in an indictment for goods, as in 

| trelpals for goods, and rather more certainty, for what will be a defeR 


(e) Ibid. 79s pt. J» 
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133 HISTORIA PLACITORUM CORONA, 
of certainty in 2 count will be much more defeftive iu an indiftment, 
therefore for this matter vide title Count & Breve per totum. 

VI. The fact itſelf muſt be certainly ſet down in an inditment. 
[184] An indiftnent againſt A. gudd felomice abduxit unum equum 

. without ſaying cepit &@ abduxit is not good, for he might have 
the horſe by bajiment, and then it 1s no felony. 13 E. 4. 10. a. 
An inditment of poiſoning, wherein it 1s alledged, that }. S. fidem 
. adhibens to the priſoner, & neſciens potum predifium cum venens fore in. 
toxicatum accepit & bibit, and ſays not venenum prediftum, is not 
00d, and ſhall not be ſupplied by the implication of other parts of 
the inditment. 4 Co. Rep. 44. b. Vauzx's caſe. 

An indictment of rape, quod felanice & carnaltter cognovit withour 
the word rapuit is not good, tho it concludes contra formam fatuti. 
9 E. 4. 26. a. & | 

An inditment, that A. exoneravit quoddam tormentum, Wc.. ver ſus 
B. dans ei unam mortalem plagam without ſaying arange it, 18 Not good. 
5 Co. Rep. Long's caſe 122. a. 

So if it be dedit mortalem plagam without percuſſi ſy it n not good. 


P. 9 Fac. B. R. Bulſtrode's Rep. p. 124. 


For burglary, the offenſe muſt be freg!t & intravit. 
VII. The offenſe itſelf muſt be alledged, and the manner of it {p ). 
An inditment of felony muſt always allege the fa& to be done 
felonice; an indictment of burglary muſt lay the offenſe to be felonice 
& burglariter fregit & intravit ;- an offenſe of high treaſon muſt be 
laid to be done proditorie; petit treaſon felonice & proditerie, for tho 
he be acquitted of the petit treaſon, he _ be convict of the man- 
ſlaughter or murder. 
A. is indiCted, that furatus eff unum equum, it is bat a + for 
want of the word felonice. Stamf. P. C. p. 96. a. 
Tf Z. be indifted, quod 1 Decemb. anno, &c. apud, Wc. felonice & 
ex malitia ſua precogitata in & ſuher B. inſjultun fecit, & cum quodam 
gladio, &c. adtunc & ibidem percuſfſit, & dedit eidem B. mortalem pla. 


 gam, &c. whereof he died, the firſt felonice & ex malitid ſud precogi» 


18 ] ztatd applied to the aſſault runs alſo to the ſtroke; 1. becauſe 
placed 1n the beginning of the ſentence; 2. becauſe done 


| a & ibidem. 


Wo 


(p) This ſhould have been the 5th head fifth head touching the ak wherein the of- 
zecording to our author's diviſion at the ſenſe is committed, which makes the number 


beginning of this chapter, but our author of general heads in this chapter eight inkead 
has here ES it, and added a new of leven. A 
N 
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An inditment of murder or manſlaughter hath theſe certainties and 
requiſites to be added to it more than other inditments, for it muſt not 
be only felonice, and aſcertain the time of the act done, but muſt alſo, 

1, Declare how, and with what it was done, namely cxm quodam 
gladio, &'c. 

Yet if the party were killed with another weapon, it maintains the 
;ndiftment ; but if it were with another kind of death, as poiſoning, or 

frrangling, it doth not maintain the inditment upon evidence. 2 Co. 
Int. 319. Ce. P. C. p. 48. 

And if 4. and B, are indicted for murder, and it is laid, that A. 
gave the ſtroke, and Þ, was preſent, aiding and abetting, yet if it 

falls out upon evidence, that B. gave the ſtroke, and A. was preſent, 
aiding and abetting, it maintains the indictment. 9 Co. Rep. Sanchar's 
caſe (q). 

So if 4, be indicted for poiſaning of B, it muſt” allege the kind 
of poiſon, but if he poiſoned R. with another kind of poiſoning, yet it 
maintains the indictment, for the kind of death js the ſame, 

2. He muſt ſhew in what hand he held his ſword, 

If an indictment runs thus, that cum quodam gladio, quem in dextrd 
ſud teruit, percuſſit, without ſaying in dextra manu, for this cauſe an 
inditment was quaſhed. P, 44 El;z. B. R. Cuppledick's caſe. 

3. Regularly it ought to ſet down the price of the ſword or other 
weapon, or elſe ſay zullius valoris, for the weapon is a deadand for- 
feited to the king, and the townſhip ſhall be charged far the value if 
delivered to them. 

But this ſeems not to. be eſſential to the indictment. 


4. It ought to ſhew jn what part of the body he was wounded, and 
therefare if it be /ſuper brachium, or manam, 0T /atus without ſlaying 
whether right or left, it is not good. 5 Co. Rep. 121, b. Long' s caſe. 

| _ Soifit be zn finiftro bracio, where it thovuld be brachio, it 1s 
not good, becauſe inſenſible. 7. 31 Js. 8B. R. Webſter's (1 86] 


Cale. 


Fl 


So if the wound be laid « circiter pettus, it is not good. T. 29 Eliz, | 


Clenche's Rep. 10. Super partes poſteriores corporis not es H. 23 
Car. 1. B. R. Savage's caſe (r). 
But ſuper faciem, or caput, or ſuper dextram partem cerparis OT 21 
1 infung parte ventris are certain'enongh. Long's caſe, 5 Co. Rep. 121. b. 
(g) 9 Co. 119. a. all that this caſe proves cellary to one, the verdiR is good, 


is only, that if a man be infdiQed as acceſ- (r) Styl. 76, 
fary to two, and he þe found guilty as ace 


5. Regularly 


186 HISTORIA PLACITORUM CORONE. | 

' 5. Regularly the length and depth of the wound is to be ſhewed, 
but this is not neceſſary in all caſes, as namely where-a limb is cut 
off, 4 Co. Rep. 42. a, Haydon's caſe; ſo it may be alſo a dry blow, 
and p/aga is applicable to a bruiſe or a wound. 

But tho the manner and place of the hurt and its nature be requiſite, 
a3 to the formality of the indidtment, and it is fit to be done, as near 
the truth as may be, yet if upon evidence it appear to be another kind 
of wound in another place, if the. party died of it is Tulhicient to main. 
tain the indictment. 

' 6. It is uſual to alledge the party ſtricken to have been #: pace De; 
& domini regis, but not necellary to be ; inſerted. 4 Co. Rep. 41. b. 

| Haydon's cafe, 

74 Iris neceſſary to alledge in fat, that the party wounded died of 
that wound, and alfo the time and place, as well of the death as of the 
wound given, that it may appear, that he died within the year and day 
of that wound, as de = quidem plaga idem }. S. adtunc & ibidem in- 
flanter obiit, or de qua quidem plaga mortali idem J. S. Janguebat, & 
languidus vixit uſque talem diem anno ſupradiftn, quo queidem die idem 
Þ S. de plagd mortali predifts obiit. 

Altho as well in the indictment of manſlaughter as murder the 
firoke is to be alleged to be mortalis plaga, and given felonice, and in 
both caſes z2terfecit, yet in cafe of murder there is ſomewhat more to 

be laid, or otherwiſe it will amount but. to an indictment of man- 
ſlaughter, and the offender ſhall have his clergy. 
[T g 7]. And the ſpecial words in an indictment of murder are, 1. 
Ex malitig precogitats. 2. Murdravit, this word murdravit 
sa word of art, and cannot be otherwiſe expreſt, therefore murderavit 
inſtead of murdravit vitiates an indictment of murder. F. 45 Eliz, 
Croke, n. 15. Ryle's cafe (5s). 
Tho maurdravit be in the indictment, yet if it want the words cx 
malitia ſud precogitata, the party ſhall have his clergy. a 224, Le 
* 11 Co. Rep. 37. a. 
An indictment of treaſon for counterfeiting the king's coin ought 

to ſhew particularly what kind of coin, viz. greats, or ſhillings. 27 

H. 6. Enditement 10. but altho it is uſual to expreſs the numbers of 

each kind, yet it is not of abſolute neceflity in the inditment. AM. 38 

& 39 El;z. B. R. Long's caſe. 
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An indi&ment of high treaſon for conſpiring the king's death ought 

not als to contain the compaſſing or conſpiring to do the ac, but' 
muſt alſo ſet down an overtiact in purſuance of it. 

As in all indittments of felony there muſt be Felonice, and of treaſon 
there muſt be prozitorie, ſo it muſt be laid to be done wv; & armis at 
common law. Stamf. P. C. 94. a, 

But the ſtatute of 37 H. 8. cap. $. hath now made that not to be 
neceſſary. 

| And therefore P. 16 Fac. B. R. Croke, n, 2. Hart's caſe (t), it 
was adjudged and affirmed in a writ of error, that an indictment of 
reſcue without the words vi & armis.is good by reaſon of this ſtatute, 
- which extends ta make good inditments of felony, treaſon, or other 
_ miſdemeanors, notwithſtanding the omiſhon of vi &@ arms, as well as 
notwithſtanding the omiſkon of pgladiis, baculis & cultellis, but this 
ſtatute extends not to declarations in treſpaſles, ſuits between party and | 
party, or informations for the king, but only to indictments. 

VIII. Touching the concluſion of the indictment. 

Upon an inditment of murder, where the ſtroke is ſuppoſed to be 
done at one day or place, and the death at another day or place, the 
concluſion ought not to be & fic felonice, voluntarie, © ex [188] | 
malitia ſud precogitats prediftus }. S. prefatum A. B. at the = 
day and place, where the ſtroke was given, znterfecit & murdravit, 
this is not good, becauſe tho the ſtroke is the offenſe and cauſe of the 
death, yet it is neither murder nor manſlaughter till the party die. AZ. 
32 © 33 Eliz, B. R. Croke, n. 13, Foſter's caſe (u). | 

But if it ſuppoſes the murder or manſlaughter to be where the party 
died, this is gaod, for then and not before it is murder. 4 Co. Rep. 
41. 6. Haydon's caſe, | 

But the belt way is & /ic prefatus A. ipſum B. &c. modo & formd 
preditis interfectt & murdravit. 4 Co. Rep. 42. b. Haydon's cafe. 
But if the concluſion be & /ic prefatum B. apud C. (where the ſtroke 
only was given) modo & forma predit” interfecit © murdravit, it is 
not good, for it is repugnant. 7. 32 & 33 Eliz. B. R. Croke, n. 15 
Þofter and Hume. L 

And if in the ſame caſe the concluGon be ds & fic die & loco pre- 
ditlis interfecit & murdravit, it is doubtful whether it be good, be- 
cauſe one time and place is alleged for the [troke, another for the 


(tr) Cro. Fac. 473+ vide Cro, Fac. 34 name of Hame and Opie, 
() Cro, El. i56, 4 Co. ph. b. ns | gy 
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2383 HISTORIA PLACITORUM CORONA. 
death, and predid%:s) may refer to either, H. 42 Eliz. B. R, Croke, 
n. 12. Fingfield's caſe (x). *' En 
Regularly every indictment ought to conclude contra pacem doming 
regis, for that 1s not taken away by the ſtatute of 37 F. 8. cap. s. 
And therefore an indictment without concluding contra pacem, GG, 
is inſufficient, tho it be but for uſing a trade not being an apprentice, 
HT. 23 Car. 1. B. R. for every offenſe againſt a Karuts 1 is contra ps, 
and ought ſo to be laid. 
Bat an indictment need not conclude, & contra coronam & FIN 


| rem ejucs, tho it be uſual in many inditments. I. 23 Car. B. R. 


An' .gnditment that concludes contra pacem, and ſaith not danin; 


_ regzs, 1s inſufficient. 4, 23 Car. 1. adjudged. 


If A. be indicted for an offenſe ſuppoſed to be committed in. the 
time of a former king, and concludes contra pacem domin: regis nun, 
[189] it is inſufficient, for it muſt be ſuppoſed to be done contra 

pacem of thai king, in whoſe time it was committed. 

But if a man be indicted in the time of one king contra pacem, domin: 
regs mime, he may be arraigned for that offenſe in the time of his ſnc- 
ccflar. 1 E. 6. B. Corone 178. Enditement 44. neither is the indict. 
ment itſelf diſcontinued by the demiſe of the king, tho in ſome caſes 
the proceſs be. 7 Co. Rep. 30, 31. 

Ian offenſe be ſuppoſed-to be begun in the time of onE&king, and 


_ continued 1in the time of his ſucceſſor, (as a nuiſance,) it muſt con- 


clude. contra pacem of both kings, or elſe it is inſufficient. 7; 3 Fac. 
B. R. Yelverton's Rep. 66. Sir John Winter's caſe. 

If an offenſe be alledged in the time of Q, El:z. and the indiftment 
taken in the time of K, Fames, and concludes contra pacem nuper re 
gine & domini regis nunc, it ſeems good, and domznt regis nunc but 
ſarpluſage, as well as in a count in treſpaſs, Ad. 13 Fac. Croke, n. 3. 
Cottington and H/Ukins, (=) quere. | 
— Touching the concluſion contra formam flatuti, ſomewhat hath been 
ſaid in the laſt chapter; I thall add ſome things more. 

If an offenſe .be newly enaCted, or made an offenſe of an higher 
nature by aC&t of parliament, the inditment muſt conclude contra for- 
mam ftatut:, as an indictment for buggery, tranſporting of wool, &c. 

Rape, tho before the ſtatute of //:minſter 2. it was a treſpaſs, yet 
being made felony by that ſtatute, the indictment ought to concludg 
contra formam flatuti, 6 H. T. 5. a. | 


(x) Cre. Eliz. 739. (z) Cro. Jatr 377» if 
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- If an offenſe were high treaſon, &'c. at the common law, and a de- 
clarative a& of parliament declares it ſo, as the ſtatute of 25 E. 3. de 
Froditinibus, the ſtatute of 3 7, 5. of clipping the coin, W&c. till re- 
pealed by 1 Mar. the inditment is good with a concluſion contra or 
mam ſtatuti, or without ſuch a concluſion. 

But at this day the indictment for clip} ing, waſhing, &c, of coin 
enaCed to be treaſonby the ſtatutes of 5 & 18 Eliz. muſt not [190] 
only expreſs, as the ſtatute requires, that it was { cauſa lucrz, } 9 
but muſt conclude contra formam flatutz. 
| If an offenſe wete felony at common law, but a ſpecial aCt of par- 
liament ouſt the offender of ſome benefit, (that the common law al- | 
lowed him,) when certain circumſtances are in the faCt, tho the body 
of fuch inditment muſt expreſs thoſe circumſtances according as they | 
are preſcribed in the ſtatute, yet the inditiment muſt not conclude, 
contra formam ſtatuti. 

- Thus the ſtatute of 21 Fac. cap. 27 concerning murdering of baſtard 
children requires proof by one witneſs, that the child was dead born, 
| the inditment muſt ſhew, that it was a baſtard child, to bring the of- 
fender within that ſtatute, but concludes not contra formam flatuti. 

So by the ſtatute of 8 Eliz. cap. 4. in caſes of pick-pockets, 39 
 Eliz. cap. 15. breaking houſes in the day-time, and ftealing to the - 
value of 5s. the ſtatute of 23 7.8. cap. 1. in caſes of petit treaſon, 
wilful murder of malice prepenſe, robbing in or near the highway, 
18 FEliz. cap. 1. in caſe of burglary, the ſtatute of 4 & .5 P. & A/. 
cap 4. in caſe of malicious commanding, Gc. any perſon to commit 
murder, robbery, wilful burning, the offenders are oufted of their 
clergy; the body ofthe indictment muſt bring them within the expreſs 
purview of the ſtatutes or otherwiſe they ſhall have the benefit of 
clergy, but it need not conclude contra : formam flatuti, neither is it 
uſual in ſuch caſes, for they were felonies before, and the ſtatutes do 
not give them a new puniſhment, nor make them to be crimes of 
another nature, but only in certain caſes take away clergy. 

But yet, if they ſhould conclude in theſe caſes contra formam fatuti, 
it would not vitiate the inditment, but would be only ſupluſage ; 
tor tho the ſtatutes do not give a new penalty, yet they take away an 
old privilege, when the caſe falls within the circumſtances mentiond 
by the at, | 

Upon the ſtatute of 1 Fac. cap. 8. ouſting perſons of clergy in caſe 
of ſtabbing, the other party not having a weapon drawn, nor ſtricken 


fiſt 
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Pt L have known it held it is ſufficient, that the indictment bring 


the fat within the purview of the ſtatute, tho it concludes not cont; 


formam flatuti, becauſe it was felony before, and the ſtatute only takes 
away clergy. HH. 23 Car. 1. Page and Harwood (a). 
Yet the uſual courſe at this day is to conclude ſuch an indiftment 


_ contra formam flatuti, and accordingly it hath been ruled good. 7. 


9 Fac. B. R. Croke, n. 4. Bradley and Banks, but it is not there 
queſtioned but that it may be good without it; ſo that in theſe 
caſes, where clergy is ſpecially ouſted by an aft of parhament, the 
indictment is. good with this concluſion or without it, but the beſt 


way in theſe caſes is to follow what is moſt uſual. 


If an offenſe be at common law, and alfo prohibited by "RY 


the indictment may conclude contra formam ftatutzi or ftatutorum,; 
thus in barretry, tho there be no direCt ſtatute againſt it by that name, 
yet the general tenor of the ſeveral aQts running againſt it by circum. 


locutions, the indictment concluding contra formam flatuti, or di. 
verſorum ſtatutorum is good, and it is the uſnal form. AZ. 31 & 32 


""Eliz. B. R. Croke, n. 14%. Burton's caſe (b), H. 9 Car. 1. B.R. 


Chapman's caſe (c), but it muſt conclude alſo contra non, MM. 
6 Car. B. R. Periam's caſe (4). | 


If an offenſe be at common law, and alſo prohibited by Nats, 


_ witha corporal or other penalty, yet it ſeems the party may be in- 


d&iQed at common law, and then, tho it conclude not contra flatut!, 
it ſtands as an inditment at common law, and can receive _ the 
penalty, that the common law inflifts in that caſe. 

Thus an inditment for a riot is good, tho it concludes not tontra 
P Tonic flatuti, becauſe an offenſe at common law, tho prohibited 
alſo by aQs of parliament under ſeverer penalties. 'P--Þ Tow: B. R. 
Formall's caſe (e). 

So it feerns, if perjury be committed, that is within the ſtatute 
of 5 Eliz. cap. 9. but concludes not contra formam flatuti, yet it 
(192) is a good indiftment at common law, but not to bring him 

_* within the corporal puniſhment of the ſtatute. 

And yet Mich. 10 Fac. B, R. an inditment of forceable entry 
upon the ſtatute of 8 FT. 6. cap. 9. and Mich. 9 Car. 1. B. RK. an 
indictment for forgery quaſhed for not concluding contra farmam /?a- 


Aleyn Styl 85. | R. 4.9 
b Cro. Elim. N | - 2A. 4. eff %, 45 
Cro, Car. 340. | | | 


tut:, 
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| Putt, Smith's caſe {f) ; yet both theſe were often at common law 
tho reſtitution were not at common law in the firſt caſe nor pillory 
and loſs of ears in the fecond, but only fine and HNPrISOnLenty © OT ay 
moſt ſtanding in the pillory, but without mutilation. 
| Regularly, if a ſtatute only make an offenſe, or alter an offenſe 
from one crime to another, as making a bare miſdemeanor to be- 
come a felony, the inditment for fuch new made offenſe, or new 
made felony muſt conclude contra formam Jn, or otherwiſe it is 
_ inſufficient. 

And on the other fide, if an offenſe be purely at common law, if it 
conclude contra formam ftatuti, it is inſufficient, and ſhall be quaſhed, 
except in the inſtance above given touching clergy, de quo ſupra. 

| And therefore an inditment of battery concluding contra format 
 Fatuti is inſufficient, and ſhall be quathed. T7. 12 Car. B. R. _— 
a. 2. Cholmley's caſe (g ). 
Theſe general obſervations I ſhall add touching inditments upon 
Ratutes, and concluding contra formam ftatuti. | 

Altho an inditment grounded upon a ſtatute muſt conclude contra 

formam flatuti, yet it is not neceſſary to recite the: ſtatute in the in- 
dittment, unleſs it be a private ſtatute, whereof the court cannot take- 
notice. Plo, Com. 19. b.' Parridge's caſe. Dy. 341. a. 363? a. : 

Altho it need not recite a general penal ſtatute, yet it muſt bring, 
' the fat within the expreſs prohibition of the ſtatute, otherwiſe thg 

concluſion contra formam ſiatuti, and the itaplication thereof will not 
. aid the indiQtment, but it will be inſufficient, 9 E. 4. 26. b. As in 
an.indictment in a premunire for aiding one being a principal main- 
tainer of the juriſdition of the ſee of Rome rontra formam fatuti, 
yet theſe words being omitted to the intent to ſet forth the authority, 8&c. 
which are part of the qualification of the offenſe containd 
in the ſtatute, the indictment is inſufficient, and not aideg (593 93]. 
by the concluſion contra formam /tatuti. T. 90 Eliz. Dy. 363. a. 
16:4, 347. a, ſo an inditment ypon the ſtatute of 1 Fac. cap, 12. of 
witchcraft, if 4. be indicted, that exercuit incantationem, Anglic? 
witchcraft, contra formam ftatuti, without ſaying, that thereby any 
perſon was pined, lamed, &c. in his body, it is infufficient, becauſe 
that is a circumſtance required to make it felony ; but if the indiCt- 
Rent be, that exercuzr, anglice did employ males & nefarios ſpiritus e& 


(/) 2R, A. 82. pl. 3. (pg) Cre. Car, 465. 
| intentione- 
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antentione to deſtroy F. S; this is good, tho no other event enſues, for 
the bare employment of evil ſpirits to or for any intent in felony, 
T. 24 Car. 1. B. R. upon an inditment removed from St. Edmung;« 
Bury. 

Andthus far touching the forms of indiCtthents, wherein generally 
we are to take notice, 1. That none of the ſtatutes of jeofails ex- 
' tend to indiftments, and therefore a defeCtive inditment is not aided 
by verdict. | 

2. That in fayour of life great ſtrifineſſes have been in all times 
required in points of indictments, and the truth is, that it is grown to 
be a blemiſh and inconvenience in the law, and the adminiſtration 
thereof; more offenders eſcape by the over eaſy ear given to ex- 
ceptions in indiftments, than by their own innocence, and many times 
groſs murders, burglaries, robberies, and other hejnous and crying 
. offenſes, eſcape by theſe unſeemly niceties to the reproach of the law, 
to the ſhame of the government, and to the encouragement of villany, 
and to the diſhonour of God. And it were very fit, that by ſome 
Þw this over-grown curioſity and nicety were reformed, which 1s 
now become the diſeaſe of the law, and will I fear in time grow mor- 
tal without ſome timely remedy (4). | 


| (Þ) This advice of our author would, if felony; for if no exceptions were to be 
complicd with, be of excellent uſe, for it . allowed, but what went to the merits, 
. would not only prevent the guilty from there would then be no reaſon to deny 
efcaping, but would likewiſe be a guard that affiſtance in caſes, where life is con» 
ts innocence, for thereby would be re- cerned, which yet is allowd in every petit 
moved the only pretenſe, upon which treſpaſs; A 

counſel is denied the priſoner in caſes of 


. 
. : has " % 
: : 


——— td 


[194] - CHAP. XXVI. 
Concerning proceſs upon inditments. 


N many caſes upon an indiftment proceſs of outlawry lies riot at 
A. common law, nor at this day, as in an indictment of foreſtallings 
22 E. 4. 11. 5b. but in an indictment of treſpaſs the proceſs is wenire 
facias, and when non inTentus, is returned capias and exigent. 

But in all indictments of felony or treaſon proceſs by capias and 
exigent lies, and at the common law in caſe of felony or treaſon there 
was 
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was but one capias, and upon nn inventus returned an exigent award- 
ed, and ſo to the outlawry. 22 Af. 81. 1 H. 5.6.4 _ 

But by the ſtatute of 25 E. 3. cap. 14. If a man be indicted baſes 
juſtices in their ſeſhons to hear and determine, and be returned no 
et inventus upon the capias iſſued, another writ of capias ſhall iſſue 
returnable three weeks after with a precept to ſeiſe his goods, and 
| detain them till the precept returned,”and if again. on inventus be 
returned, then an exigent ſhall ifſue, and the goods. forfeit, and if he 
yield himſelf upon the capias, then the goods faved. 

This ſtatute extends not to treaſon, and therefore certainly it in 
treaſon the exigent muſt iſſue UPON #01 inventus returned upon the 
firſt capas. 

And altho the Avi breaks —— of REN, it ; Jenin thay upon 
an indictment of murder the exigent; ſhall iſſue after the firſt capias, 
as at common law, and accordingly in an appeal of robbery, 8 . 5. 
6. b.. Proceſs 226. Coron. 18% 

But it is ſaid, that in an ndifement, (or appeal) of robbery there. | 
ſhall be two capzas in the king's bench before the exigent ſhall iſſue. 
8 H. 5. ubi ſupra. Stamf. P.C. Lib. Il. cap. 11. fol. 67. a. 

| But at this day the proceſs in caſe of an mdictment of any 
felony is only one capas, and then an exigent. | [1g 5] 
For this ſtatute of 25 E. 3. cap. 14. as to the faboud caſe is hardly 
applicable to the king's bench, nor. indeed well to other juſtices, that 
ſit by commiſhon, for the ſecond capias is to be returned at three. 
weeks after, which may be gut of term, or after the tetton of the 
juſtices ended ; therefore guere.the uſage. | 
By the ſtatute of. 8 Z. 6. cap. 10. upon appeals. or indittments of 
treaſon, felony, or treſpaſs before juſtices of peace or any other hav- 
Ing power to take ſuch indictments or appeals, or other .Juſtiges or 
commiſhoners in any county or francluſe againſt any perſon dwelling 
i any other county than where the indictment or appeal is taken, 
atter the fuſt capzas, angther capes ſhall iſſue to the ſheriff of that 
county, wherein the party indicted is ſuppoſed to be converſant, re- 
turnable before the ſaid juſtices or commiſſioners three mouths after, 
&c, with a precept to the ſheriff to make proclamation at two 
county courts for his appearance at the day of the return, and then, 
the exigent to iſſue upon his default, and-in caſe any exigent be a» 
warded, or outlawry pronounced, otherwile to be holden for none. 

Von” + þ 9121 N "But 
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_ taken):- 
And upon-the fame rakes at is, if 7, S. be indicted in'the county 


v4 HIBEI, 4A 4554. 4 Shs SC RR” LICE lt 3 —"_ . r% as «> ov nate v3 p % ” 
— nt 


- But if the party were converſant in the county where he is in- 
difted at the time of the felony or*treaſon CERT; the proceſs to 
be, as was at common law. + 

* A proviſo not to extend to the king” $ bench nor Cheſter. 

' By the ſtatnte of 10 H, 6. cap. 6. the ſame proceſs 1s direCted upon 
inditments of felony or treaſon removed into the king" S vench by 
certiorari, or into-any other courts. ' 

- But as to mdiCtments of felony or treaſon originally taken in the 


king's-bench, they are not within theſe Narutes, but by'the Natute of 
6 H. 6. cap. 1. there i hpecial provifion made, that before any emmrent 


awarded the court ſhall iſſue a capias to the ſheriff of the county, 


where the indiftment 1s taken, and another to the ſheriff of that 
county whereof he is named inthe indiftment, having fix weeks time 
or more- before the RA and __ thels Writs ITY the exigent to 
ifue as before. L094 

Upon theſe TDA little Me hath been obtaind, for if 
L* 9 6. the- party were'converſant in the county where the felony 


_ or treaſotiiwas committed, '(as indeed he cannot be otherwile,) then 


he may be named of that place where the fact was committed in the 
indictment, and then the proceſs is to go, as'at common law before 


the ſtatutes, and this is the uſual courſe at this day, that if the felony 


he cornmitted j in 4. in the county.of | B. the indictment runs '6nly, 
hued I. S: " Rr de A.” in me air Ron {where the \-:--ccompiomb 18 


; 


of B. for a felony there committed, and the indictment runs thus: 
J. S: nuper-de A. in cont” B. alias J. S. muper ds D. in 'com* S. there 
thall no proceſs go to the ſheriff of S. becauſe "that addition is only 


in the alias diftus, which is neither 'material nor traverſable;and there- 


fore proceſs ſhall iſſue only in the county of B. where he is indicted, 
and no capias_ with proclamation in the wand of 8; v an the ſame 
wr Bagg) (2 LE. 4.1. a. 

If F.S. be indicted in the county. af B. in this manner; ]. S. de 
FY in com”. B. nuper de C. in com* D. the cap:as ſhall ifſue only in the 
county of B. for there: the indictment ſuppoſeth him aCtually con- 


verſant at, the taking of the indiftment ; but if the indiQtment runs 
thus: J. S. nuper de Al in com, B. nuper de C. in com D. in this 


caſe there ſhall go a capias not only into the county of B. where he is 


ea but upon the return thereof, (if it be before commiſſioners,) | 


@ C&- 
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a capias with proclamations to the ſheriff of D. and if in the king's 
bench upon an indiAtment originally found there,) one capzas to one 
ſheriff, and another to the other ſheriff according to the ſtatutes of 8, 
10 and 6 Hen. 6. above-named, becauſe he is not named de A. in 
com” B. but nuper de A. in com* B. and nuper de C. in com' D. 
and not with an alias difius, as in the former caſe. 30 H. 6. Pro- 
ceſs 192 (h). h | | 

If a man be indited by the name of ]. S. nuper de A. in com” Ceſ: 
trie, the ſecond capias with proclamation ſhall be awarded to the 
prince or his lieutenant, 31 H.s6. 11. and the like to the OED LY 
biſhop of, Durham, or chancellor of Lancaſter. _ ['9 7] 

There was a very ſharp, yet uſeful ſtatute, 2 5. cap. 9. © If 
Fe: any perſon make complaint in the chancery of any felony or Tiot 
& committed, and that the offender fly or withdraw himſelf to the 
& intent to avoid execution of the common law, a bill thereof ſhall 
* be made for the king and deliverd to the chancellor, who, (if he 
« be duly informed, that ſuch bill containeth truth,) ſhall, at his diſs 
_ « cretion, grant a cap/as to the ſheriff of the county where the of- 
« fenſe is-committed, returnable in chancery at a certain day ; and 
« if the perſons yield themſelves to the ſheriff, they ſhall be coms 
| & rnitted or baild, as the caſe ſhall require, and it ſhall be commanded 
« to inquire of the fact, and thereupon to be done as the law re- 
« quireth ; but if they appear not, then a writ of proclamation to 
« j{ſue to the ſheriff returnable in the king's bench, by which it ſhall 
« be commanded, that he make proclamation in two counties, that 
<« the parties appear in the king's bench to anſwer the matters in the 
« bill, (the ſubſtance whereof is to be recited in the writ,) upon 
_ © pain to be conviCt of the offenſe, and if they come not at the day, 
« to ſtand attaint, and if they come hen, the faCt to be inquired of 
«© as above, | 
_ & Provided that the freltfan of ſuch riots be teſtified to the chan- 
« cellor under the ſeals of two juſtices of the peace and the ſheriff 
« of the county before the capzas granted, the ſubſtance of the com- 
« plaint to be expreſt in the writ of capias, and alſo in the writ of 
« proclaination.” Like proviſion for the counties palatine. 

"This is marked as an obſolete ſtatute, but I know no a& of par- 
lament that repeals i it, unleſs It be the implication of the ſtatute of 


(b) And Proceſs 103» | | - 
Ne 16 Car. 
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16 Car. 1, cap. 10. which yet ſeems not to extend to the repeal of 
theſe ſtatutes, for the chancellor hath no power to hear and determine 
the offenſes, but only to grant preparatory proceſs to bring them i» 
to anſwer according to law, for they are to be proceeded againſt by 
inditment, if they appear, 
[:9 8] Yet this ſtatute hath not been, that I know of, put in ure, 
1. Becauſe it ſeems doubtful, whether 1 it extends to murders 
or robberies, unleſs accompanied with a riot. 2. Becauſe it is left to 
the diſcretion of the chancellor to ifſue the proceſs. 3. Becauſe ſo 
many things previous to the proceſs are required, as bill, certificates, 
probable evidence. 4. Becauſe 1 it takes up ſo much delay, that they 
| may-as ſoon be taken The by the ordinary way of indictment and 
proceſs of outlawry. 5. Aud eſpecially, becauſe. in ſuch caſe the 
warrant of the chief 5 oÞ or. any other judge of the King's bench, 
upon oath made touching the offenſe and the offenders, reacheth all 
parts of England. 6. Becauſe it is {o ſevere, for an innocent perſon 
may be convicted upon default of appearance, and yet have had no 
notice ; but in caſe of an outlawry, tho it be an attainder i in itſelf, yet 
{mall exceptions are commonly allowed to the proceſs or return, and 
fo by writ of error uſually and cafily reverſible, and the, party put to 
=_ to the indictment. 
; But certainly it might be of Gronts ule to Fon in and puniſh not» 
Com offenders, if iſſued diſcreetly and upon great occaſions, provided 
the parties were firſt indiCted by the grand inqueſt. TOES. 
_ Now, for the farther declaring the buſineſs of proceſs upon indict- 
ments of felony theſe points are conſiderable. 1. Who may iſſue 
proceſs of outlawry. 2. Againſt whom it is to be iſſued in relation 
to principals and acceſlaries. 3. What the tenor of the Tr and 
outlawry. 4. What the effef&t or conſequence of either. 5. How 
avoided either by diſcontinuance, Juperſedeas, Or £Iror. 
I. As to the firſt of theſe, namely, who may iſſue proceſs by copia 
_ and exigent. 
| The court of king's bench either upon an indictment originally 
taken before them, or removed thither by certiorari may ifſue proceſs 
of .capias and exigent into any county of England upon a non eff in- 
ventus returned by the ſheriff of the county, where he is indicted, and 
a te/latum, that he is in ſome other county. 
Juſtices of gaol-delivery regularly cannot iſſue a capias Ot 
[199] exigent, becaute their commiſhon is to deliver the gaol ae 
pri fonibus 
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priſonibus 1 in ea exiſtentibus, ſo that thoſe, whom they have to do with, 
are always intended in cuſtody already ; vide ſupra cap. 5. 

Juſtices of oyer and termzner may iſſue a capias or exigent, and ſo 
proceed to the outlawry of any perſon indifted before them, direed 
to the ſheriff of the ſame county, where they hold their ſeſhons at 
common law. 

- But by the ſtatute of 5 EF. 3. cap. 11. they may iſſue proceſs of ca- 
pias and exigent to all the counties of England againſt perſons indiQted 
or outlawed of felony before them. 

Juſtices of peace may make out proceſs of outlawry upon indift- 
ments taken before themſelves, or upon indictments taken before the 
ſheriff, and returned to the juſtices of peace by the ſtatute of 1. E. 4. 
cap. 1. but the power of the ſheriff to make any proceſs upon indiQ- 
ments taken before him is taken away by that ſtatute. | 
BW proceſs to the outlawry;z v:z. the cap:as and extgent muſt be i in 
the king's name, and under the judicial ſeal of the king appointed to 
that court that iſſues the proceſs, and with the tefte of the chief Juſ- 
tice, or chief judge of that court or ſeſſions. 
| A man is indicted by inquiſition before the coroner, quere if he 
_ can by law make out proceſs of outlawry ; ' videtur quid fþ 7 eo, Afr: Ve 
47. B. outlawry 38. 
II. Againſt whom proceſs of outlawry ſhall iſuc upon an \ indict. 
ment. 

Althe in civil a&tions between party and party PREY IF a capias 
or 2x:gent lies. not againſt a lord of parliament of England, whether 
ſecular or eccleſiaſtical, yet in caſe of an indictment for treaſon or 
felony, yea, or but for a treſpaſs vi & armis, as an aſſault or riot, 
proceſs of outlawry ſhall iſſue againſt a peer of the realm, for the ſuit 
is for the king, and the offenſe is a contempt againſt him : And there- 
fore, if a reſcue be returned againſt a peer, 1 #, 5. or if a peer of 
parliament be convict of a difſeiſin with force, H.- 32 Els. B. R. 
Croke, n, 9. Lord Stafford's caſe (i), or denies his deed, [n 00} 
and it be found againſt him, A. 38 & 39 Eliz. B.R. 

Croke, n. 26. the earl of Lincalx's caſe. (k), a capias pro fine an 
exigent ſhall iQue, for the king is to have a fine, and the ſame reaſon 


IS upon an indictment of. treſpaſs or riot, and much more in the Calo 
of felony, 


(i) Gro. Eliz. 170, (3) Cro. Eliz. $5OJ» | 
| = In 


= 
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| In an appeal by writ againſt principal and accefſary, becauſe the 
writ is general and diſtinguiſheth not which is principal and which 
| acceſſary, the proceſs by cap:as ſhall go againſt them all ; but if the 
defendants make default, the plaintiff in the appeal ought to declare 
which 1s principal and which acceſſary before the exigent iſſues, and 
then the exigent ſhall go only againſt the principal, and if he dif. 
tinguiſheth it not, but prays an exigent » a all, he 1 1s concluded mY 
charge any as acceſſary. 
But in an appeal by bill or an indiftment, the bill or indiftment 
declares which is principal and which acceflary, and there indeed the 
proceſs by capzas is againſt them all, but when it comes to the exigent, 
the exizent ſhall iſſue only againſt the principal, and proceſs continue | 
| by capzas infinit? againſt the accefſary, till the principal be outlawd, 
and then an exigent to iſſue againſt the acceſſary, becauſe hen the 
principal is attaint by outlawry ; and it the acceſſary appear upon - 
the capras, he ſhall be let to bail, and have idem dies by bail till the 
proceſs be determind againſt the principal, and this was the common 
_ law, but farther ſettled by the ſtatute of Y/V:/Im, 1. cap. 14. 2 Co. In- 
iit. p. 183. and Stamf. P. C. Lib. 11. cap. 11. fol. 69 & 70. 
_ Tf A. and B. be indiRted as principals in felony, and C. as accefſary 
to them both, the exigent againſt the acceſſary ſhall ſtay as before, 
till both be attainted by outlawry or plea. 40 Aſfiz. 25. & 1 H. 4. 
36. 6. for it is ſaid, if one be acquitted, the acceſſary 1 is diſcharged, 
| becauſe indicted as accefſary to þoth, and therefore ſhall not be put 
to anſwer till both be attaint. 2 Co. In/tit. 183. Plowd. Com. 99. b. 
 dtbitatur ; - for tho C. be acceſſary to both, he might haye been in- 
\ [208 Thi as accefſlary to one, becauſe the felonies are in law 
ſeveral, þut if he be indiCted as acceſfary to both, he muſt 
| be provid, ſo. 4 Co. Rep. 44. b, Vauxe's caſe. 47. b. Waite's caſe, 
2 Ce. I-flit ubi ſupra ; but wide 9 Co. Rep. 119. a. Jord Sanchar's 
caſe contra per totam Curiam, 
Neta the diverſity ſeems to be between an acceſſary to two prince 
pals 3 in an appeal, there he ſhall not be conviCt, if he be. only aC- 
;  ceſſary to one; but if A. and B. be indidted as principals, and C. be 
| Indifted as an acceſſary to both, if he be found acceflary to one, he 
| ſhall be conyifted, becauſe the king's ſuit ; 3 quare 8 H. 5. 6. 6, 
9 Co. Rep. 119: a. lord Sanchar* caſe (*). 


| * 2099 Pide Gre, Pet 4:6 
& (*) Yide ſopre, Pay 1. p. G24 TY 
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HI. As to writ of exzg: facias, and the return thereof. 

_ If the defendant render himſelf to the ſheriff before the grunts ex- 
afar, and appear in court at the return of the exigent and plead, and 
$ bailed fo attend the trial, and then make default, the inqueſt ſhall 
not be taken by default in any caſe of felony, either upon an inditment 
or an appeal, tho it may in other caſes, but a new capzas, and after 
that an exigent ſhall iſſue, and a capias againſt the bail. 19 £. 3. 
Exigent 10. | 
If an exzg: ; facias be delivered to the ſheriff, and there are but ty 0) 
county-courts before the return, and the ſheriff return the farit and 
ſecond exattus & non comparuit, and that there were no more county- 
days between the delivery of the writ to him and the day of the return, 
there may iſſue a ſpecial ex:g: facias with an allocato comtatu, it it be 
prayed, after the return, and before any new county-day be paſt, but 


if any county-day be paſt between the laſt of the former county-days 


and the return, no ex:g: facias ſhall iſſue with an allocato comitatu, but 
an exigi facias de novo, for the demand of the party muſt be at five 
county -courts ſucceſſively held one after another without any county-= 
court intervening, 22 E. 3 11. a. ſo if after the ſecond exaftus the of- 
fender render himſelf and finds mainpriſe, and at the day of the return 
makes default, exig: facias with an allocato comitatu ſhall iſſue, be- 
cauſe three county-days intervened, but a new exigent-and a 
capias againſt the bail, 22 E, 3. ub Jupra, and 32 LE. 3, wy 
Exigent 14. : 
And therefore in oP where the holding of he beings i iS unN- 
certain, no exig: facias ſhall iſſue with an allocate huſting*, becauſe the 
court cannot take notice of the ſet times of holding it, as they may of 
the times of holding the county-court. 21 E. 3. 35. b. 17 E. 3. 48s b. 
Exigent 11. but vide -contrarium at this day an allocato huſting' OF 


19 Fac, B. R. Archer and Dalby (1), where it was agreed, that if an | 


exigent iſſues in London, and they begin 1n huſting de placito terre, 
(as they may) they ſhall proceed along at that huſtings to the out- 
lawry, without mingling their huſtings de communibus- placitis ; but it 
an aliocato huſting* comes, they ſhall proceed without omitting any 
huſling, 

If the offender appear at the capias and pleads to ifſue, wad is then 
let to bail to attend his trial, and then mak2 default, the inqueſt in 
caſe of felony {hall never be taken by default, but a capius ad audiens 


* (1) Palm. 278, ETETY 
N4 | _ 
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dam juratam ſhall iſſue, and if he be not taken, an exigent, vide 26 
FAN]. 51. Coron. 196. and if he appeared upon the ex:pent and then made 
default, an exigi facias de novo ſhall iſſue. 16 Af. 13. d 
But, if upon the capias or exigent the ſheriff returns ceþi corpus, and 
at the day hath not his body, the ſheriff ſhall be puniſhed, but no new 
exigent awarded, becauſe in cuſtody of record. 30 47s. 23. but if the 
party be returned outlawd, the proceſs thereupon is a capias ntlegatum, 
And that I may fay is once for all, as well this proceſs of capias utt 
Fgatum as all other proceſs upon an inditment, and generally all pro- 
ceſs for the king are with a non omittas propter aliquam libertatem. 
And therefore, by virtue of theſe proceſſes, hs ſheriff may entet- 
znto any liberty to execute the ſame. Es, 
And if the party be in his own houſe, or in the houſe of any other, 
ff the doors be ſhut, and the ſheriff having given notice of his proceſs 
demand adrnittance and the doors be not opened, he may break open 


| thedoors and enter to take the offender. 5 Co. Rep. 91. h. Semayne's 
| Caſe, & libros ibidem. 


_ Nay farther, if a party outlawd be in a houſe, and the 


[203] door be refuſed to be opened, the conſtable, or any other | per- 


 Tonin purſuit of the felon, may break open the voure and epprefiends a 
| perſon outlawed or indicted of felony. 


| The return of the outlawry muſt be certain, 
| It muſt ſhew where the county-court was held, and in what county, 
therefore ad comitatum meum S. tent. apud C. and ſays not in comtaty 


predifto or in com” S. is erroneous. 11 H. 1. 10. a. dubitatur. 


The like if it be ad comitatum meum tentum apud S. in com* Somers', 
and ſays not ad comitatum meum Somers*, 'or ad comitatum Somers', 
without ſaying ad comitatum meum Somerſet. P. 1. Fac. HB. R. ad- 
Judged, Whiting" s caſe (m). 6 H. 1.15. 6.11 FH. 1. 10. a. 

And yet in that caſe at the deſire of the king's attorney, in caſe of 


| an outlawry of felony a certiorari iſſued to the coroners to certify the 


truth, and thereupon the return was amended according to a like pre- 
cedent in the time of E. 4. 7. 3 Car. B. R. Plum's caſe (1 ).+ 
The ſheriff muſt return, the day and year of the king to every 
exat7us. 
If the day and year of the king be inſerted in the 1, 2, 3 ail 5 ex- 


aus, but emitted in the 4th exafus, It 1s erroneous, and ſhall notbe | 


(») 2, A. p. 803. pl. 2, =) Palm, 440. Latch 210. 
D HS ; ſupplied 
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fopplied by intendment. 2, 14 Fac. B. R. Chapman's caſe adjudg- 
ed{o), 

So if it be anno regnt domine regine without ſaying Elizabethe, or 

domine Elizabeth without ſaying regine. P. 7 Fac. C. B. Burford's 
eaſe (+) and Brandling's caſe {q), or anno regn: domini regis Facobi 
without ſaying regni ſui Anglie, for the year of England and Scotland 
differ, H. 7. Fac, Pen's cafe (7), fo if there be leſs than a month be- 
tweeer: the firſt and fecond exatFus. H, 13 Fac. B, «Ra Taverner's 
caſe {s ), 
Ad huſting tent apud Guildhall civitatis London without ſaying de 
communibus placitis is erroneous, becauſe they have two [ 04) 
huſtings, one de communibus placitis, another dr placitis terre * bis 
6-H. 1. 15. b. 11 H. 7. 10. a, 

So if an exigent be againſt A. and B, and the return is primo exatz 


Fuerunt & non comparuerunt without ſaying nec eorum aliquis comparuits 
It is erroneous. H, 13 Fae. B. R. Taverner's caſe adjudged {:}, & 


ſepius alibz. 
| If there be two coroners in a ovonty the calling upon the exigent 
may be by one of them, and likewiſe one alone may give the judgment 
of outlawry, 14 H. 4, 34. b. per Hankf. 39 H. 6.40.4. 
| But it ſeems the return muſt be by two In miniſterial aQs, 14 H. 
4. 34. b. 39 HH. 6.40.6. 
The name of the coroner muſt be ſubſcribed to the judgment of 
outlawry at tlie quizto exattus. M. 9 Car. B. R. Ethrington's caſe 


'vpon an outlawry of felony, and it muſt be ſubſcribed alſo by 'the 
name of their office FX. B. and C. D. coronatores, unleſs in. London, 


where the mayor is coroner. -. 13 Fac. B. R. Earle's caſe (u)}). P. 
I Fac. Croke, n. 11. Garrard's cafe ( x}. 

The ſheriff's name and office muft alfo be ſubſcribed to the return, 
of the exigent, e. g. A, B. armiger, vicecomes. 

IV. As to the effect of the exigent-or outlawry in'treaſon or felorly. 

1, As to the exigent the yery iſſuing of the writ of exigent in caſe of 
treaſon or felony gives to the king or the lard of a franchiſe, to whom 
'that liberty 3 is granted, the forfeiture of all-the goods of the' party ſa 


put im exegent from the time of the eſte of the writ of exigent. 41 
Afſz. 13. 


(0) 2 R. A. p. $03. ph x, Bid. p. $02. pl. 

{p) 16id. p. $2. $18, iS, LY 2 R. *=- w_ £ Is 
7 2 R, A. p. 892. pl. 76 ; (») 1bid. p. oa. o- 3& 44 
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204 HISTORIA PLACITORUM CORONZ. 
And therefore, if in an appeal the exigent be well awarded, tho 
the writ of appeal be abated, the forfeiture of the goods by the exi. 
gent ſtands in force. 43 £. 3. 17. 6. Stam: P. C. £46.11. cap. 22. 
Fel. 184. b. 
And tho the outlawry be reverſed for error in law or in fact, as i 
the party were impriſond at the time of the outlawry and after the 
- _ , exigent, whereby the outlawry is reverſed, yet the exigent be. 
[205 I ing well awarded the forfeiture of the pou ſtands. I9E. 3. 
Forfeiture 19. 30 H. 6. ibid. 31. , 
And therefore a ſpecial writ of error lies even upon the award of 
the exigent for the party ſo put in exigent. or his executors to reverſe 
the award of the exigent, if it were erroneouſly awarded for error in 
law or error in fat. M7. 33 & 34 Eliz. B. R. Marſhes Caſe ad. 
judged, cited in Foxley's caſe, 5 Co. Rep. 111: a. but not without re. 
verſal by writ of error. {b:4. As if he were in priſon, or beyond. 
the ſea, or had a charter of pardon before the exigent awarded, and 
therenpon the very award of the exigent ſhall. be reverſed, and the 
party reſtored to his goods, and fo it is for matter of law, as if the 
exigent iſſued againſt the acceſlary before the principal attainted, 
Stamf. ubi ſupra. 
| But the avoiding only of the outlawry avalds not the ex:gent if well 
awarded, nay altho the party render himſelf after the ex: gent awarded, 
' and plead to the indiftment, and is found not guilty, yet the forfeiture 
' by the exigent ſtands in force. 22 Aſſiz. 81. 
| Therefore it is neceſlary for a party outlawd in felony to bring his 
writ of error ſpecially tam in adjudicatione brevis de exigi facias, quam 
zn promulgatione utlegariz, for tho the outlawry be reverſed, it doth 
not reverſe the award of the ex:gent. 
' But exror in the exigent is cauſe. to reverſe the outlawry, and error 
in the appeal or indictment, upon which the exigent is awarded, is 
cauſe to reverſe both outlawry and exigent. 
But without a judgment of reverſal in a writ of error the forfeiture | 
by the exzgent awarded ſtands, tho the indictment be quathed or the 
appeal abated, becauſe the king's title being of record muſt be avoided 
ED by a record, and ſo are the books of 41 Af/iz. 13, 43 £. 3. 17. 6. to 
be reconciled, vide Foxley's caſe, ubi ſupra. 
- 2. As touching the forfeiture by outlawry, Outlawry of treaſon _ 
or felony is a convietion and attainder of the offenſe charged } in the 
zadiCtment. 


"ha 
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And as the award of the exigent gives the forfeiture of the goods, 

fo the outlawry gives the forfeiture or loſs of the lands of the party 

outlawd, viz. in cafe of outlawry of treaſon his lands are forfeited to 

the king, of whomſoever they are held, and in caſe of outlawry 
of felony to the lord by eſcheat, of whom they are immediately 

Holden. 

But it muſt be remembred, that the bare judgment of outlewry by 
the coroners without the return thereof of record is no attainder, nor 
gives any eſcheat. Co. Lit. Y. 197. fo. 128. b. 28 Ajſis. 49. 

- But it muſt be-returned by the ſheriff with the writ of exigi facias, 
ad the return indorſed. | 

And therefore, if there be a quznto exatFus, and thereupon utlegatus 
eſt per judicium coronatorum, but no return thereof is made, there lies 
a writ of certiorari to the coroners, 9 H. 4.7. b. 36 H. 6. 24. b. 
Dy. 223. a, or to the ſheriff and coroners, Regifter 284. a. 38 FE. 3. 
14. 6, vide Dy. 311. a. to certify the outlawry into the king's bench, 
but this is only either to ground a charter of pardon upon it, 9 H. 4. 
7. b, or to amerce the ſheriff,” where he returned only a quarto exadtus 
when it was quinto exaftus, 36 H. 6.'24. b. but of what effe& it is 
otherwiſe, there ſeems diverſity of opinions : I think as followeth. 

1. That it doth not diſable the party to bring an ation, becauſe in 
relation to party and party it'ſtands as nothing, till returned by the 
ſheriff. Mich. 14 & 15 Eliz. Dy. 317. a. Puttenham's caſe. 

2. That conſequently, barely upon ſuch a return of an outlawry 
upon a certiorari, without the writ of ex:#ent indorſed and returned 
together with the certiorari, it ſeems no writ of elſcheat lies for the 
lord; quare. | 

3. But if the writ of certiorarz be directed to the ſheriff and coro- 
ners, and the writ of ex:gent be extant in court, and they return this 
outlawry, poſfibly this may be a ſufftcient warrant to enter it of a re- 
cord, as a return upon the exigent, for the king's advantage, and to 
ſue upon it a capias utlegat*, 38 E. 3. 14. b. to have the forfeiture 
of his goods. 14 & 15 Eliz. Dy. 317. a. Co. Lit. fol. 288. 6. 37 

HH. 6.11. a. vide Proftor's caſe. P. 5 Eliz. Dy. 223. a. 
And Stanley's caſe there cited out of 18 E. 4. to this pur- [207] 
_ Poſe. 
4. But unleſs the writ is "EE way returned or extant, I think 1t 
gives the king no title to land or goods, tor the writ of exigi facias 
13 
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is the warrant of the outlawry, and that which gives the coroners 
their authority in ſuch a caſe to give judgment of outlawry. 

And it is not like the caſe, where there was once a writ and re. 
wm of outlawry, and the record fince loſt, for that upon circum. 
ſtances a jury upon the general iſlye may find a record, tho not 
ſhewn in evidence ; but here the writ was never in truth indorſed nor 
returned. 
| 5. But if the writ of certiorar: were directed to the coroners alone, 
tho it may be a ground to cauſe the ſheriff to mend his return and 
make it according to the truth, yet the certificate of the coroners will 
Not make a record to intitle the king or lord to any thing without the 
writ of ex:zgent extant, and the return upon it amended þy the ſberiff, 
| for without the exigi facies and the return of the outlawry upon it, 
I think there is neither diſability, forfeiture, nor eſcheat, and thegefore 
 Þ. 8 Fac. C. B. a certiorari ſhall not be fo much as granted to the 
coreners to remove an outlawry after the Poryes < death. Sir John 
Fit's caſe. | 

V. Touching the avoiding of the outlawry, it is to be done either | 
dy plea or by writ of :dentitate nomints, or by writ of error. 

1. By plea, where the record of the outlawry is not avoided but 
amade good againſt another perſon, as where the outlawry 1s againſt 
 F.S. de B. and the party taken upon it is another perſon of another 
- addition, as F. S. de C. or [6 S, jumoer, &c. vide 19 H. 6. 58. 9. 


. 20 E. 4.16.4. 20 H. 6. 19. a 


2. By writ of identitate nominis, vide F. N.B. 261. 20 £.3. Brief 
= 14 H. 4. 27. @ 


3. By writ of error, for it is a judgment of record and muſt be 
avoided by record. 


The errors aflignable are either errors in law, whereof before, or 
errors in fact, which are many, as if the party outlawd were an 


| infant under fourteea years old 1 in. caſe of felony. Dy, 104. be 
[2 08] 
3 H. 5, Utlagarie 11. 


| So if he were impriſoned at the time. of the outlawry, - unleſs being 
brought to the. bar and demanded, if he will.appear, and he refuſe it. 
A's Fac. C.B. 1 H. 1.13. 21 E. 4, 13. b. 

As touching avoiding of an outlawry of felony, becauſe beyond 
the ſea, HH. 15 Fac. B. K. Carter's caſe (y)}, theſe differences were 
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apreed by the court, whereby the differing books are reconciled upon 
view of divers precedents, 

1. If a man having committed a felony goes beyond the fea vo- 
luntarily, or upon his own occaſions, and not in the king's ſervice 
before any exigent awarded, tho after the indiftment, and then an 
exigent is awarded, and the offender being beyond the ſea 1s outlawd 
for the felony, he may affign it for error. 

2. But if after the exigent awarded upon the inditment of felony, 
then he goes beyond rhe ſea voluntarily or upon his own occaſions, 
and being {o beyond ſea is outlawd, he ſhall not avoid it by ſuch 
being beyond ſea, becauſe the exigent awarded gives him' notice of 
the-proſecution, and by ſuch a means he may avoid his conviCtion by 
ſtaying till all the witneſſes are dead, 

3. But if primd facie the error in that caſe is well aſſigned, by 
alleging he was ultra mare tempore promulgation:s utlegarie, and if he 
were in the realm after the exigent 1ffued, it ſhall come 22 "by the plea 
of the king's attorney to ſhew it. 

4. But if he were within the realm at the time of the exigent iflued, 
= went beyond ſea upon the ſervice of the king or kingdom, and 
then is outlawd being beyond ſea, this outlawry thall-be reverſed, and 
if the party allege generally, that he was ultra mare rempore promulga- 
 tionis utlegarie, and the king's attorney reply, that he was in England 
tempore emanationis brevis de exigi facias, It is a good replication for 
the plaintiff i in the writ of error to allege, that he went out after 
the exigent and before the outlawry pronounced upon the king's 
command or ſervice, and ſhew it ſpecially, and ſo confeſs and avoid 
the plea. wy | 

And it is to be obſerved, that altho the death of 'the king 
doth not- diſcontinue the indictment, yet the king's death [299] 
| pending the proceſs and before the outlawry diſcontinues the procels, 
and this is not aided by the ſtatute of 1 FE. 6. cap. 1. 

Upon a writ of error upon an outlawry i in felony, the record of 
the outlawry cum omnibus ea tangentibus is removed into [the king" s 
L bench, wherein theſe things are obſervable. 

1. That the party outlawd muſt render himſelf in cuſtody, and in 
cuſtody muſt come. in perſon to the bar, and when he is demanded 
what he can ſay, he is in perſon to pray allowance of the writ of 
error, 


2. The 
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2 'The writ being allowd the record 1s to be removed, namely the 
indictment, proceſs, and return, apd outlawry, he is then to afſign 


| his errors in perſon, and a day 1s given to the king's attorney 10 re- 


ply to him, and in the mean time a ſc:re facias to the lords mediate 
and immediate is to iſſue returnable. at fifteen days ad audiendum 
Errores. fn | hs: 

3. If any lords do appear, they may plead to the errors ; ; if the 
ſheriff return there are no lands, &c. then the court Proceed to EX 
amine the errors. | 

| 4. The outlawry being reverſed he is put to FR the indiment, 
hap” may plead to it, and be tried at the king's, bench bar, or the 
record may be remitted into the country, if it were removed into the 
king's bench by certiorari, with a command to the juſtices below to 
proceed by the ſtatute of 6 H. 8. cap. 6. de quo ſupra,. fp. 3. 


t 


«mu 


Touching certiorari out of the king's dominions. 


HO a writ of certiorar: be not properly or directly a proceſs 

_ upon an, inditment, yet it has relation to it, and in order 

to the full underſtanding of the pleas of the crown is: neceulary | to be 
conſidered. _ 

The king's bench is the fovereign ordinary court of juſtice in 

cauſes criminal, and therefore may iſſue a certiorari unto inferior 


| Juſtices to remove inditments or appeals, and that 1 is done for ſeveral 


ends. 

1. Sometimes to conſider and 7 IBN, 7p the validity « of indiQtments, 
and to quaſh or affirm them, as there is cauſe. _ | 

2. Sometimes to have the priſoner or offender tried either at the bar, 


_ or by 4/1 prius before the king's juſtices of the courts of Wiſtminſeer. 


3. Sometimes to examine, and affirm or reverſe the proceedings 
and judgments given by inferior judges, for it was frequent heretofore 
to have the record removed by certiorari firſt, and then a writ of 
error, quod coram vobis ref dts tho it 18 now F AY done together 
by writ of error. 

4. Sometimes to plead the king's pardon, 

5, Some» 
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5. Sometimes to ifſue proceſs of outlawry againſt the offender in 
| thoſe counties and places where the proceſs of inferior jaſtices cannot 
reach them. 

Tho this be uſual to remove records of indictments by certzorar:, 
yet the chancellor 'may deliver an-inditment removed before him, or 
the juſtices of peace, or other commiſſioners of oyer and rerminer or 
_ gaol-delivery may deliver indictments taken before them 1manibus 
proprits without writ, and ſuch a record fo removed, and a record 
made of it removes the record. | 

Wo, there be an indiftment to be ave and the party bei in a cul- 
tody, it is uſual to have an4abeas corpus to retmove the pri- [211] 
ſoner, and a certrorars to remove the record, for as the cer- > 42 
tiorari alone removes not the body, ſo the habeas corpus alone: re- 
moves not the record itſelf, -but only the priſoner with the cauſe of 
his commitment; and therefore altho upon. the 4abeas corpus and the 
return thereof the court can judge of the ſufficiency or inſufficiency 
of-the return and commitment, and bail or diſcharge, or remand the 
priſoner, as the caſe appears upon the return, yet they cannot on the 
bare return of the habeas corpus give any judgment, or proceed upon 
the record of-the indictment, order, or judgment, -without the record 
itſelf be removed by £ertiorari, but the ſame ſtands in the ſame force 
it, did, tho the return ſhould be adjudged inſufficient,' and the party 
diſcharged thereupon of his impriſonment, and the court below may 
iſſue new proceſs upon the indictment, tho it be otherwiſe in an habeas 
corpus in Civil cauſes, for it is a fupaefednie ch ans cloleth: up Ta hands 
of the inferior court in civil eauſes. _ 7: 

By the ſtatute of 1 &'2 of P. & /. cap. 13. an II corp OT Cer - 
tiorgri to remove a priſoner or a recogniſance ought to be figned with 
the proper hand of the chief juſtice, or in his —— TY one dof the 
org of the court, out of which it iflues, _ 

- By the ſtatute of 21 Fac. cap. 8. all certiorari's to remove indit- 
ments before juſtices of the peace, ſhall be deliverd at the quarter- 
ſeſſions in open court, and the party indifted ſhall become bound with 
ſufficient ſureties in ten-pounds to the proſecutor, with condition to 
Pay him ſuch charges as the juſtices of peace ſhall aſſeſs, if the party 
| be convicted, otherwiſe the juſtices of peace may proceed to trial not- 
withſtanding ſuch certiorar:. | 
A certiorari may iſſue to the juſtices of a county palatine, or to the 
mayor of the cingue ports to remove an inditment taken before them, 


| ang 
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and mnſt not be directed to the chancellor of Durham, &c. of wat. 
den of the cingue ports, for. now by the ſtatute of 27 H. 8. ep. 24, 
all commiſſions of the peace, gaol-delivery, ojer and terminer, &c, 
are to be made in the king's name, and theſe juſtices in criminal 
cauſes are immediately ſubject to this court, as other juſtices 
Þ: 12] of like nature elſewhere are ; and if 'they retur- a privilege 
of the county palatine or cingue ports -upon the certiorari, it thall not 
be allowed, but an alias c2rtorari ſhall iflue with a precept to pro- 
duce their charters, by which they claim ſuch exemptiony” P. 43 Eliz. 
B. R. Rot. 119. T. 8 Car. B. R. (a), and M. $'Car. B.R. (3) 
upon an indictment of ſodomy in the cinque ports.. T. 1653. "Rutabir's 

caſe upon an indiftment of murder in Durham (ep. © 

A certiorari iſſues bearing te/te the laſt day of” Trinity term to re- 
| move all inditments againſt Z. and-B. returnable #res Michaelis; at 

_ the + <realies it is deliverd, and thew: an indiftment"is found 
againſt A. -B. and C. es” I nag! ; 

Ruled 1: That tho the Uelivery of a certiorari ſuperſedes the pros 
eceding upon an indiftment,. yet it doth nothinder i Pg of an 
mmperny after the delivery of the writ. £ 

2. 'Ntho the indiftment be taken 'after the fle of the certiorari, 
_ before or afterthe delivery thereof, yet all ſuch inditments againſt 
HF. and B. ought to be removed, -and the juſtices below cannot pro= 
ceed upon ſuch indiftments- to trial, judgment, 'orexetution ; and if 
they do, it makes their proceedings erroneous and'void, and likewiſe 
Gn the juſtices to-an-atiachment for the contempt, whether wy | 

at the ſame ſeſſions, or a private ſeffions after.” 

3. That ſuch a certiorari to remove all indiftments againſt . and 
Ph removes all indictments wherein 4. or B. are.indied. either alone 
or together with-any other perſon. A. 22 Car. 1. B. KR. oats 
caſe (d) adjudged. 1 KR: 3.4.6. 6 H. 7. 16? a. ; 

If LH. B. and C. are indifted (ſuppoſe for a vottd'y); ruled, 1. Tho 
-A. alone tenders ſecurity for the coſts, it is ſufficient within the-ſta+ 
tute, and the-record ought to be removed into: the king's bench. 2. 
\If the indiftment be at a private ſeſſions, this inditment ought to be 
deliverd into the quarter-ſeſhions, yet the delivery of the certiorari 3 at 


a) Hopftil Tilden's caſe, 1 R. A. 395, $ 's caſe rR.f, 
£ ) of K may” Br he Gare : Points Tn 10 Chen's | 
yl dale's caſe. ibid. caſc, 1 R, A. 395: ph i of 
Ae) Vide ſupra, Part 1, by 467. apd alſo * 


- 
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the private ſeſſions cloſeth the hands of the juſtices, altho the allow- 
ance of the writ and the tender of the ſecurity muſt be by the ſtatute at 
the quarter-ſefſions. AZ. 165 3, B. R. adjudged. 

Nota, T. 15 Car. 1. B. R. in Hancock's caſe theſe points were re- 
ſolved. 1. That if many are indifted, and one only tenders fſureties 
for the coſts upon the ſtatute of 21 Fac. it is ſuſhcient. 


2. If the ſurety be ſufficient as to 10/. that is a ſufficient ſurety, and 


ought to be allowed by the juſtices of peace. 
3. A feme covert is not within the ſtatute of 21 Fac. to find ſureties. 
4. If a certiorart iſſue and ought to be allowd, the MEcGng of 
the juſtices after is coram non judice. 
5. It was reſolved Md. 4. Car. that the remoral of an inditment of 
c——_ entry by the proſecutor is not within the ſtatute of 21 Fac. 
| And fo note a difference between a writ of error and a certiorari, the 
former is a ſuperſedeas to the ifſuing of execution from the time of the 
delivery of the writ till the day of the return be paſt, but then if the 
p/aintiff proceed nat to the removal of the record, execution ſhall be 


granted for his delay ; but a certzorar: is a ſuperſedeas from the time of 


the delivery thereof for ever, undels a Procedendo iſſue. 21 H. 6,28. b. 
Dy. 245., a. 

If at the ſeſſions of the peace an indictment of forceable entry be, 
and reſtitution be awarded, and after the ſeſſions and before reſtitution 
actually made a certiorar: is delivered to one juſtice of peace, before 


the ſtatute of 21 Fac. it cloſed up their hands, and no reſtitution ſhall 


be awarded, but the juſtice ought to make a /uperſedeas thereupon. 
And.it ſeems the ſame law ſtill remains at this day upon indiftments 
of forceable entry found at private ſeſhons, becauſe the juſtices make 
execution thereupon before any quarter-ſeſſions come by virtue of the 
ſtatute of 8 . 6. cap. 9. and if the certiorari ſhould not be obeyed, it 
would ve fruitleſs. 
It 4. B. C. and D. be aQtually indicted in one ;ndiftment for one 
offenſe, and a certigrari be to remove all inditments againſt 
A. and B. this will be ſufficient to remoye the indiftment [8 14] 
againſt 4. and B. and alſo it removes the indictment as to C. and D. 
tor the juſtices may deliver the inditment per manus proprius. AM. 37 
& 32 Eliz. B. R. Weodward's caſe, contra 6 E. 4. 5. a. 
— But if the indictment be but one, but the offenſes ſeveral, as if 4. 
B. C. and D. be indicted by one hill for keeping ſeveral diſorderly 
houſes, a certiorari to remove this indictment againſt A. and B. re- 
Vor, 1t. 8) moves 
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moves not the indictment as to C, and D. for tho they are all com. 
priſed in one bill, yet they are ſeveral indiftments and ſeveral offenſes, 
and ſo the record is in the king's bench virtually agd truly as to 4, 
and B. but as to C. and D. the record remains below. 

But if the juſtices per manus ſuas proprias deliver the bill into court 
againſt all of them as they may, then if a record be made of that de- 
livery, the inditment is entirely removed againſt 4. B. C. and D, 
| becauſe not done upon the writ of certorar:, but per manus ſuas proprias : 
But otherwiſe it is, where the offenſes are ſeveral, and the inditment 
againſt A. and B. is removed by writ, and by 'a return indorſed upon 
the writ, for then that ſingle inctiA[ment, that concerns A. and B. is 
removed, and not the _— Wore the offenſes are ſeveral, and 
ſeverally charged. 

But as | faid, if there be one indifment wainſt 4. B. C. and D. 
for one murder of burglary, another againſt the ſame-perſons for rob- 
bery, and a third againſt the ſame perſons for a rape, a certiorari to 
' remove all indiftments againſt 4. and B. renf6ves all theſe ſeveral in- 
dictments' againſt 4. B. C. and D. for tho in law each of them be 
ſeverally a felon, yet inaſmuch as they are jointly charged they ſhall 
be all removed as to A. B. C. and D. by virtue of this one writ, - con- 
trary to the opinion of Markham. 6 E. 4. 5. a. 
| And yet in ſome caſes variance between the certiorart and the record 
cauſeth the record not to be removed, as if the certiorari be to remove 
the record of an inquiſition n curia no/tra, whereas it was 7n cuird of 
the predeceſſor, the record is not removed. 3 Ez. Dy. 206. b. 

+ Souifit be to remove an indiftment for ſtealing of two 
_(zrg]l horſes, and the record 1s but for one. 3 Afſiz. 3. Plow. 
Com. 393. a. 
' If a certiorart he,” it is a fuperſedeas i in hs and it makes judicial 


_ - proceedings after the certiorar; delivered erroneous, but poſſibly it 


makes miniſterial proceedings, as 'the award of reſtitution in a force- 
able entry, void alſo; vide 6 H.'1. 16 a. per Keble, altho it doth not 
| remove the record before the return. Dy. 245. a. | 

Afeer a certiorari iſſued and delivered, and before the record removed 
the inferior judge may be enabled to proceed by a procedendo or ſuper- 
ſedeas of the certiorari ſuing ont of the court of king's bench." 

But if the record be removed and filed 'in court, at common law no 
 procedendo could be granted, neither could the record+be remitted, but 


now by the ſtatute of & H. 8. cap. 6. the court! of king's bench may 
by remand 


- 
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remand the record, and command the Judges below to proceed upon 


the indi&ment ſo remitted. 

And note the difference between a certzorar: 1n the king's bench and 
chancery : In the king's bench the very record itſelf is removed, and 
that which remains in the court below is but a ſcroll. But uſually in 
chancery, if the certzorar: be returnable there, they remove but the tenor 
of the record, and therefore if the tenor of a record of an indictment, 
or attainder, or conviction be removed by certizrari into the chancery, 
and thence ſent by m:ttimus into the king's bench, they cannot there- 
upon proceed either to judgment or execution, becauſe they have only 
the tenor of the record before them, and not the record itſelf, as in the 
former caſe. Vide 37 H. 6. 11. 39 H. 6. 4. "Pp 217. a. 2 FE. 3. 


21. a. (e). 
(97 Vide Dyer 369. b. 
Bura. Tit» Certiorari. 4. Blackſ. Com. ch. 19. p. 262. 265. 272. . ch. 24. pa» 20, J2te 


Index to 2 Hawk. P. C. Tit. Certiorari. See the ſeveral Ladex's of I 2, 3» & 4. Re- 
ports of Sir James mts & Rep. tempt. Lurd Hardwicke * 396. 
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Touching the arraignment of offenders in capital offenſes. 


N the former chapter I have ſhewed how the priſoner is to be ac- 
cuſed, namely, by indictment, and how to be brought in by pro- 
| ceſs to his anſwer, and how to be dealt with, if he make default, or 
ſtand out againſt the proceſs of law. 
I am now to conſider how he is to be proceeded againſt, if he be 
taken, or render himſelf, and appear in court. 
| For in caſe of an indiftment of treaſon or felony no offender can ap- 
pear by attorney, but in perſon, tho in ſome caſes of other indictments 


after plea pleadzd, the defendant may appear by attorney. 9 E. 4 4. 


_ 6. 22 Aﬀiz. 73. B. Attorney 63. 

When the offender in treaſon'or r felony comes into court, or 1s 
brought in by proceſs, ſometimes of capras, and ſometimes of habeas 
corpus direfted to the gaoler of another priſon, the firſt \hoag that 


follows thereupon, is his arraingment. 
O 2 Ard 
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And herein I will conſider, 1. What the arraingment of a priſoner 
or malefaQtor is. 2. How it is performed, and in what manner, 3. 
When it is to be done, 

I. Arraignment therefore is nothing elſe but the calling of the of- 
tender to the bar of the court to anſwer the matter charged upon him 
by indiment or apppeal. | 

And the word in Latin is no other than ad rationem ponere, and in 
Erench ad reſon, or abbreviated a re/n, for as the vox forenfis diſrain 
or aerayn uſed antiently in our books de ceo tend ſuit & derayne umports 
in Latin diſrationare to diſprove or evince the contrary of any thing, that 

[217) is or may be affirmed, ſee Spelman's Glofſ. tit. Dirationare, 
and Selden's notes upon Forteſcue, cap. 21. p. 23, fo arr arg I 
ad rationem ponere to call to account or anſwer, | 

And this appears to be the true ſenſe and etymology of the word, by 
the excellent record of the reverſal in parhtament of the judgment given 


- againſt the Mortimers, FE. 2. the reverſal and whole record 1s entered 
verbatim Patents 1 E. 3. part 2. m. 3." where there are three errors. 


aſſigned in that arbitrary judgment, and all ruled in parliament to be 


errors, and the attainder reyerſed. 1. Quid cum aliquis de regno regis 


tempore pacts deliquerit erga dominum regem vel alium, 'per quod debeat 
vitam vel membrum perdere, & ſuper hoc coram judicibus in judicium 
du&us fuerit, primb debeat poni rationi & ſuper delifto fibi impoſito reſ- 
ponſ/iones ip/ius audiri, prius quam procedatur ad judicium de eo; ſed in 
recordis & proceſſibus preaiftis continetur, quid predifti Rogerus & 
Rogerus coram juſtic* dufti adjudicati fuerunt judicio trafths & ſuſpendi, 
& poſtea perpetue priſon adjudicati & mancipati abſque hoc, quod T1 
fuſJent inde arrenati, ſeu quid ip/i ad aliqua eis impoſita reſpondere poſſint, 
quad et contra legem & conſuetudinem regni, Sc. per a as Judicium 
ge es erronice procefſum ef}. 

2. Dicit etiam quod in recordis & proceſſibus predittis canteen; 
quod deminus rex recordabatur ver ſus ipſos Rogerum & Rogerum, 9qu9d 
pe hoſUliter equitaverunt cum Humfredo de Bohun nuper com' Heret. 
& aliis inimicis domini regis contra ipſum regem & populum regut fut 
diverſa mala & facinora perpetrando, quare judicia predifta fuper eiſe 
dem reddita fuerunt, cujuſmedi recorda nou eft domino regi facere, ni/t 
de inimicis ſuis tempore guerre, & hoc, viz. quando 1dem dominus rex 
equitat cum vexilis explicatis, & non tempore pacts, fed eo tempore do- 
MINUS rex 101 equitavit cum vexillis explicatis, nec fuit tempore guerr@, 


| | |. wy | | | _ ; 
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bus ad juſtitiam unicuique conqueri volenti & projſquenti faciend”, per 
quod ad judiciam de eis, ut prediftum eft erronice proceſſum eft. 3. 
Dicit etiam quid erratum eſt in hoc, quod, cum in Magna Charta de 
libertatibus Angliz continetur, quod nullus liber homo captatur, aut 1m- 
priſonetur, aut de libero tenements ſuo diſſeifictur, vel de libertatibus vel 
liberis conſuetudinibus ſuis, aut utlegatur, aut exulet, aut al:quo [2 18] 
modo deſtruatur, nec dominus rex Jap eum bit, nec ſuper eum 
mittet, nifi per legale judicium parium fuorum vel per legem terr@, ſed 
in recordis & proceſſibus prediftis continetur, quod predifti Rogerus 
_ & Rogerus /igi/latim judicio tratius & ſuſpendu adjudicati fucrunt, & 
poftea perpetue priſon adjudicati & mancipati abſque legali judicia 
pariim ſuorum ad hoc vocatorum, & contra legem terre. And there- 
upon judgment of reverſal is given in theſe words, Et quia inſpettis 


recordis & proceſſibus prediftis compertum eft in eiſdem, quod preditit 


Rogerus Mortimer & Rogerus Mortimer coram juftic' du? judicio 
traftis & ſuſpend adjudicati fuerunt, & poſtea perpetue priſone ad- 
judicati & mancipati abſque hoc, quid ipft ad aliqua ets vel eorum alter: 
 impoſita poſſint reſpendere, & hoc tempore pacis, & abſque hoc, quod do- 


minus rex equitavit cum vexillis explicatts, & cancellario domint regis &. 


Juſtic' de utroque banco [edentibus, ut prediftum eft, & abſque legali ju- 


dicio pariim ſuorum, quod eſt contra legem & conſuetudinem regn: Angliz 
& tenorem Charte predifte, conjideratum eft per dominum regem nunc 
& jus concilium in pleno parliaments, quad omnia judicia praditta ob 
| defeflus & errores prediftos & alios in recardis & proceſſtbus prediftis 
compertos revocentur, &c, 


I have tranſcribed the record more at large, becauſe there are - 


many uſeful parts in it, ſome whereof will be uſeful to other purpoſes. 

But as to the buſineſs in queſtion, theſe two things are obſerveable. 
1. What arraigment 1s, namely, it is ad rationem ponere, for that 
which jn one part of the record is arrenatus, 1s before rendered ration; 
Ponere, ta be put to anſwer; and therefore Selman, who is ſeldom 
miſtaken, 1s yet herein miſtaken, bath in the nature, orthography, 
and etymology of the word, which he ſaith is ar: amare or adrhamzre, 


for it is nothing ſo. 2. Of what importance, and how eſſential it is, | 


that in capital offenſes the offender being in court ſhould be arrainged 
or put to anſwer; the want whereof rendered the judgment given 
againſt the Mortimers erroneous, and reverſed by the king and his 
parliament, 
The arraignment of a priſoner, therefore, conſiſts of tbeſe parts: 
Q3Z 1. The 
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1. The calling the priſoner to the bar by his name, commanding 
him to hold up his hand, which tho it may ſeem a trifling circum. 
ſtance, yet it is of importance, for by holding up his hand con/tat de 
perſona indiftati and he owns himſelf to be of that name (a). 

2. Reading the indictment diſtintly to him in Ezgl;/A, that he 
may underſtand his charge. WES OE a A 

3. Demanding of him whether he be guilty or not guilty; and if 
he pleads no? guilty, the clerk joins iſſue with him cul. pri/f?, and enters 
the priſoner's plea; then he demands how he will be tried, the com- 
mon anſwer is, by God and the country, and thereupon the clerk enters 

 þ0. /e, and prays to God to ſend him a good deliverance. | 

But if the priſoner hath any matter to plead either in abatement, or 
in bar of the inditment, as mi/nomer, euterfoits acquit, auterfoits con« 
vit?, a pardon,” &&c; then he pleads it without immediate anſwering to 
the felony : but in ſome caſes ff trove ne ſoit, then to the felony nt 
guilty, de quo poſiea. And'thus far what the arraignment is. 

IH. How to be done or performed. i 

On tthepart of the court, what is to be done is ſhewn before, but in 
relation to the priſoner and his coming to the bar. 

The priſoner, tho under an indiftment of the higheſt crime, muſt 
be brought to the bar without irons, and all manner of ſhackles or 
bonds. Stamp. P. C. fol. 18. a. 2 Co. Inſt. 316. Co. P. C. p. 34, 35. 

Bratt. Lb. TIL. fol. 137. a. & alics libres ibi, unleſs there be a danger 
of eſcape, and then they may be brought with irons. 

But xote, at this day they uſually come with their ſhackles upon 
their legs, for fear of an eſcape, but ſtand at the. bar unbound, till they | 
receive judgment (b ) | 

[220] _ HI. When the party is to be arraigned. | 
C*' Incaſe of murder at the common law, the judges did uſu- 
ally forbear to arraign the priſoner upon an inditment till the year and 
day were paſt, whether an appeal were depending or not per omnes 
Juftic' Anglie, 22 FE. 4. Coron. 44. unleſs the evidence were very clear 
(4) The ceremony of holding up the ought —_ to ſtand there in vinculis till after 
hand 1s not required in the caſe of a peer, his conviftion, when he comes to recetve 
nor is it of abſolute neceſſity in the cate of judgment, nor even at the time of his ar- 
2 common perſon, it being ſufficient that it 1aignment, (for that js the time our author 
appears fo the court who is the verſon _ 4s here diſcourſing of), gf in Layer's cat 
difcd. See lord Delamere's caſe, State Tr. Mich, 9 Geo. 1, B. R. a Cifterence 
Vot. IV. p. 211, and lord Mobun's caſe, takewbetween thetime ofarraignment, and 
State T». Dol. IV. þ. 508. | the time of trial; and accordingly the pri- 

(6) By this it appears to have been our foner in that caſe ſtood at the bar in chains 
author's opinion, that upon whatever occa« during his arraignment, Sce State Tr. vol. 

| ſon a prifuner be baought into court, he VI, þp. 230, 231, - 2s 


, 
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to convict him, and no appeal depending: or altho an-appeal were d2- 
pending, if the appellant were an infant. 21 ” 3, 23. b. fo P. C 
fol. 107. a. becauſe of the delay. |; 

But now by the ſtatute of 3-7. 1. cap. 1. the —ltichs ſhall tac 
to try him upon an indictment of murder (or manſlaughter). tho within 
the year, and if acquitted, yet he ſhall not be diſcharged, but at the 
diſcretion of the-juſtices ſhall be continue... in ated or upon bats 
till the year and day be paſt, + 

So that by this ſtatute auterfoits acquit of winglgnt or __ or / 
auterfoits;attaint of the principal upon an inditment is'no bar to an 
appeal, but auterfoits acquit upon an _ remains a bar to an indict- | 

ment for the ſame offence. © :5- + 5 6 Th, 47 4D 

But auterfoits convidt upon an edibnces and ith had his clergy, 
is a good-bar to an appeal.notwithſtanding this ſtatute, de quo infra ; 
and yet 4n favour of an appeal, if a man be indicted ofamurder,. and 
plead to it, and be convict, if the wife enter. an appeal for the ſame 
death againſt the priſoner, as long as that appeal is depending, judg- 
ment ſhall be reſpited; but if the wife be nonſuit in her appeal, then 
judgment ſhall be given upon the conviction. Vide M4. 12 & 13 Eliz. 
B. R. Dy. 296. a. Stanley's caſe, | | 

But as to other indictments, as of robbery, &c. the ſame remain at 
common law, as before this ſtatute, yet it is the conſtant courſe, un- 
leſs an appeal be depending, to arraign the priſoner upon an indiftment 
within the year; for now by the ſtatute of 21 HT. 8. cap. 11. the party 
Tobbed hath as effeCtual reſtitution of his goods upon his proſecution 
of an indictment, as upon an appeal; and ſo an. appeal of 
robbery 1s rarely brought [221] 

ry 1s rarely brought. 

Nay, tho an appeal of robbery be bronghs by writ, the juſtices will 
not ſtay the arraignment of the priſoner upon the indiftment, unleſs 
it be by bill, or that the plaintiff in an appeal by writ hath declared 
upon the writ, becauſe the writ is general, and it cannot appear what 
the goods are till declaration; but in an appeal of death by writ the 
perſon killed is certain, 31 H. 6. 11. a. Stamf. Þ, C. Lib. ll, cap. 36. 

fol. 107. a. 

If a man be indited and appealed before the ſaws juſtices for the 
ſame murder or other felony, the party ſhall be arraigned upon the ap- 
peal firſt, and not upon the inditment, in favour of the appellant, as 
have ſaid ; but if the appellant be nonſuit upon his appeal, the pri- 

04: | toner 


| 
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ſoner ſhall be. arraigned upon the appeal {c), and proceſs ſhall ceaſe 
upon the indiftment, 4 £. 4. 10. 2. And it ſhall be entered ceſſet pre. 
eeſſus upon the indictment, 4 E. 4. 10. a. And if the priſoner plead, 
and be acquitted, or plead the king's dan and it be allowed, re. 
gularly the acquittal or pardon, and the allowanee thereof ſhall be en- 
tered upan. the appeal, tho it be ſafe to enter it likewiſe upon the in- 
diAment ; and therefore jf/in that caſe, thro the miſtake of the clerk, 
there be no entry of ceffet proceſſus upon the indidtment, and the in- 
diftment lying thus open, there be proceſs of outlawry made upon the 
indiQtment, and the party be outlaaved, he hath no remedy byt to 
bring a writ of error upon the outlawyy, and he may affign for error 
his acquittal upon the appeal, and aver it to be the ſame felony, and 
upon confeſhon of the king's attorney, it ſhall be reverſt. 4 E. 4. 10. a. 
| If there be an inquiſition before the coroner of murder, and return- 
<>, and likewiſe an indictment far the ſame offenſe by the grand in. 
queſt, it is uſual to arraign the priſoner upon the inditment, but he 
may be arraigned upon both at the fame time ; but if arraigned upon 
the inditment only, there ought to be an entry of ceſſet proceſſus upon 
' the coroner's inqueſt as to the pcs; who may otherwiſe be out= 
lawd upon it. 


(2 4 2] If a priſoner be found bs of ak _ the coroner's in. 

queſt, and @ bill of indictment of murder be againſt him at 
the ſefions of gptucoliyery for the ſame murder, it is uſual to arraign 
him upon the coroner's inqueſt, and not upon the indiftment, and if 
he be acquit uponthat, then to arraign. hum upon the bill, and oy ham 
to his plea of ayterfoits arquit. | 

- But to avoid the trouble of a double arraignment oy plea, I ke 

obſerved this-gourſe.. 
1. If one indictment be. of cc and the other of TOE 
_ then to arraign him of that w_w_ which. is m_— and ſpare the 
DEL : 

. If both be of murder, bus one is inlulbcions, as for the moſt part 
Coroners inqueſts are, then to arraign hum upon the. good indictment, 
and quraſh the other. _ 

3. If both preſentment 4nd indictment be of the Gs nature, and 
both (for inſtance) of murder, and both good, (and both returned into 
court the ſame {eſhons, I have uſually arraigned the priſoner upon 
buth (ſo as they be pps upon the ſame 1nqueſt to be wied), to. avoid 


fe) At the ſuit bf the king. 


the 
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the trouble of the plea of auter foits acquit or attaint, and to indorſe his 
acquittal or attainder upon both preſentments, always direCting the 
jury to acquit him upon both, if acquitted upon one, and e convey ſo. 

Now concerning the arraignment of the acceſſary ; regularly the 
acceſſary ſhall not be arraigned, nor put to anſwer till the principal be 
attaint by outlawry or confeſſion, or be conviRt, and attaint alſo by 
| Judgment upon verdict; for it is an offenſe dependant upon the princi- 
pal; and altho the principal be convict, yet if he have his clergy, the 
acceſſary is diſcharged thereby, and ſhall not be arra) igned. 2 Ce. Inſt. 

183. ſuper lat. WWeſtm' 1. cap. 14. 

But yet the principal and accefſary being indicted by one or ſeveral 
indiftments, and both appearing, may be arraigned together at the 
ſame time (d), and both pleadmg not guilty, the fame jury Taz 
ſhall be charged with both, and directed to inquire of both, * 3) 
viz. firſt of the principal, and if they find him guilty, then to enquire 
of the acceffary 9 Co. Rep. 119. a. lord Sanchar” Q caſe, ? Co. Inſt. 

184. ſuper ſtat. Heim 1. cap. 14. 

But if A. and B. be indicted for murder, A. as giving the ſtroke, and 
B. as being preſent, aiding, ang abetting, if A. flies, and B. is appre- 

hended,. B. may be arraigned and tried before A. be attainted by out- 


lawry, tho he be principal but in the ſecond degree, for they are both = 


- principals; and ſo it was done in the caſe of Thady, H. 25 & 26 Car- 
2. tho in point of diſcretion it is good to try them both together. 

If 4. be indifted of high treaſon, and B. be indicted for receiving 
or comforting him, or procuring, or abetting (but not preſent), here 
it is true they are all principals; but in as much as B. in caſe of a 

felony would have been but acceſſary, and it is poſſible that 4. may 
be acquitted of the fat, it ſeems to me, that B. ſhall not be put to 
anſwer of the receipt or procurement till X. be outlawd, or at leaſt 
Jointly with 4, (e), and in this caſe the ſame jury may be charged 


with both, and their charge ſhall be fiſt to inquire whether A. were 


guilty, and if not, then to acquit both 4. and B. and if A. be found 
guilty, chen that they inquire of B. And in Somervil!!'s caſe, 26 
Eliz. (f), mentiond before, the inquiry was farſt of the principal of- 
tender, and then of the receiver or procurer to avoid that inconveni- 

(d) They ma be, REPIDTLLs arll muſt, (e) Yet inlady Li/e's caſe, State Tr.Vol, 
43 was laid Hon. & for law &, ip mu, of I x0g. it dy ceF can any "4:3 + chan 
&n in the trial of Count Coning/mark. See in law Proghiteg quite contrary, ide ſeprag 
State Tr. Vol. Il. p. 465. and Sir Jahn Port. 1. p. 238. in notis, 


Ws remarks thereof, Staje Tr, Fa. - (f) I And 10g, 
399. 
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 Jupra, Part I. cap. 54. ' þ- 611. 


| 


ence and awerouft, that might happen in caſe B. were firſt convict of | 
the procurement and receipt, and yet _ A. ought be acquitted 
of the principal fact, | 
If the principal do not plead not guilty, but ſome other plea, as in 
abatement, or in bar, the acceſſary ſhall not be put to plead till the 
plea of the principal he. determind. 9 FH. 7. 19. 6. but if the principal 
plead not guilty, then the acceſſary, if preſent, ſhall be put to plead 
preſently, and they may be tried by the ſame inqueſt, wt ſupra. 
In antient time, if the principal made default, and appeard 
[22 I not, the accefſary was not put to. anfwer. 44 E. 3.7.6. 
Caron, 216. But of later times the acceſlary, if he appear, hath been 
arraigned and put to plead, but proceſs againſt the inqueſt, and trial - 
ceaſeth till the principal come in or be attaint by outlawry. 9 H, 4. 
2. a. 1 H. 4. 36. a. Stamp. P.C. Ltb.1. cap. 49. fol. 46. a. 
But the acceſlary may pray proceſs againſt the principal, & renun- 
11ari jurti pro ſe introdudto, and his conſent makes it not errer, 8 H. 5. 
6. þ. Coron. 463. and therefore, if the acceflary be acquitted before 


the principal tried, it is agreed, that it is a good acquittal, and by the 
' fame reaſon, if he were convict, it is a good conviction, yet no judg- | 


ment ſhall be given agua him upon that conviction _ the a= | 
pal tried. 

And upon this nt; it 18, On if 4 be arrefted or in re for 
felony, and B. reſcue hun, or the gaoler ſuffers him voluntarily to 
eſcape, tho this be a diſtin felony in B., the reſcuer, and in the 
gaoler that voluntarily ſuffers hira to eſcape, for which they may be 


preſently indicted, yet they ſhall not be arraigned or put to anſwer 


till 4. be canvicted and attainted by judgment, or outlawd. 1 H. 1. 
6.4a, 1.3.16. 6b. 2 Co. Inſlit. 592. ſuper flat. de frangentibus pri- 


fonam; for if A. be acquitted upon _ Eg the” reſcuer or 
 gaoler ſhall be diſcharged, 


But if A. be indicted of the felony, or not inte, and be lawfully 
impriſond and break the priſon, he may be indicted and arraigned for 
his felony mn breaking the priſon,, before his conviction of the felony 
for whuch he was committed. 2 Co. Inflit. ub: ſupra. 

And yet, if after that indictment A. be arraigned of theprincipat 
felony, and acquitted, he may plead that acquittal of the principal te- 
Jony in bar to the indiftment for the breach of priſon; wide rationem 


Y 
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If a capias be awarded againſt. a felon, and he render himſelf : 


and plead not guilty, and 1s let to bail, and then makes default, a ca- 


pias ad audiendam juratam ſhall ifſue ; and if he be brought in, he. 


ſhall be brought in upon his plea, but it is faid by Scez, that if he 
had rendred himſelf upon the exigent, and pleaded not guilty, 

and. been let to. bail till the trial, and then made default, [22 25] 
whereupon an exzgent 1s awarded, and the felon is brought in upon 
the exigent, he ſhall plead de novo, and conſequently be arraigned 
de novo, for by the exigent awarded, the firſt iſſue i iS Miconnmued. 
16 Afiz. 13. 


Sce 4 Black. Com, TY 25. 'Of arraignment TY its incidents, Burn, Tit. Arraigament 
and Index to 2 Hawk. P. C. tit. Arraigament, 


CHA P. XXIX. 


Concerning the plea of the priſoner upon his arraignment, and firſ? of. 


his confeſhon of the fat yes, and approving others. 


F HEN the priſoner is arraigned, and demanded hat he faith 
to the indiftment, either he confefleth the indictment, or 
pleads to it, or ſtands mute, and will not anſwer. 

The confefſion 1s either ſimple, or relative in order to the attains 
ment of ſome other advantage. 

That which I call a fimple confeſſion i is, where the defendant upon 
hearing of his inditment without any other reſpeCt conftefſeth it, this 
is a conviction ; but it is uſual for the court, eſpecially if it be out 
of clergy, to adviſe the party to plead and put himſelf upon hus trial, 
and not preſently to record his conn, but to admit him to plead, 
21 Aſſis. 40. 

If it be but an extrajudicial confeſſion, tho it be in court, as where 
the priſoner freely tells the fact, and demands the opinion of the court, 
whether it be felony, tho upon the fact thus ſhewn it appear to be 


felony, the court will not record his confeſſion, but admit him to 


plead to the felony not guilty. . 22 A{ſiz, T1. Stamf., Þ.C. [226] 
£36. 1l. cap. 51. fol. 142. 6. TY 


A cons 


Ti 
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A confeſſion in order to ſome other advantage, is either where the 
priſoner confeſſeth the felony in order to his clergy, de. quo infra, 
cap. 44. or where he confeſfeth the offenfe, and appealeth others 
thereof, thereby to become an approver, and thereupon to obtain his 
pardon, if he convict them, and this lets in the whole learning touch- 
Ing approvers and approvement, which I ſhall here open in the order 
that Mr. S:amferd hath gone before me. | 

1. Of what offenſes a man may be an approver. 2. In what fuits, 

'3. At what time. 4. Before whom. 5. In what manner. 6. How 
he ſhall be orderd before and after his appeal. 7. Whar proceſs ſhall 
iflue againſt the party appeald. 8. What pleas he ſhall have, and 

| how tried. 9. How proceeded in. 10. What judgment ſhall be 
given for or againſt the appellor or appellee. 

Before I come to thele particulars, we are to know, that it is pure- 
by m the diſcretion of the court to admit the approver to appeal or 
not, or to give him any reſpite from judgment or execution upon his 
_ confeſſion and approvement ; for otherwiſe it would be in the power 
of any party arraigned for felany by becoming an approver to delay 
judgment, where (it may be) his appeal is but feigned, for the ad- 
miſſion of his appeal or reſpite of judgment is but a matter of grace 
and difcretion. 21 H. 6. 34. b. Coron. 66 & 67. per amnes Ze oeeb 
utriuſque banci. Co. P.C. cap. 56. þ. 129. 

And therefore this courſe of admitting of approvers hath been long 
diſuſed, and the truth is, that more mifchief hath 'come to good men 
by theſe kind of approvements by falſe accuſations of deſperate vil- 
- hains, than benefit to the public by the diſcovery and convifting of | 
| real offenders, gaolers for their own profits often conftraining priſon- 
ers to appeal honeſt men, and therefore provition made ny it by 
TE. 3. cap. T: 

And upon this reaſon it is, that as of Iater times the admiffion of 
ſuch appeals hath been wholly difuſed, ſo in times when they were 

admitted, a great ſtriftneſs was held upon ſuch appeals, as 

[227) will appear upon the examination of the enſuing particulars. 

IT. Therefore touching the offenfes, whereof an approvement may 
od may be only of capital offenſes, as of treaſon or felony, whether 
they be at common law, or by act of parliament. 

When a priſoner is admitted to be an approver, he is ſworn in court 
_ to approve, or rather to diſcover all felonies and treafons that he 

knows, 
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knows, and a certain time prefixt (as three or four Jays), to make 
his appeal, and a coroner aſſigned to him to receive ſuch his appeal 
and diſcovery. 12 E. 4. 10. b. 

And yet the appeal is not good as an appeal, or as an approvement 
to compel the parties appealed to anſwer, but only as to ſuch felonies 
or treaſons that were committed by the appellee together with the 
appellor, and whereof the appellor ſtands indited in court, and as to 
other treaſons or felonies, [than] whereof the appellor ſo ſtands in- 

dicted, it is no legal appeal or approvement to put the appellee to 
| anſwer. 

And therefore if 4. being indicted for robbing of B. and he appeal 
C. that he robbed A. himſelf, this is a void appeal, and the appelloc 
ſhall be executed, and the appellee ſhall not be put to anſwer to it. 

25 E. 3. 39. (a). 
So if he appeal C. as acceſſary to the robbery of B. cither before 


or after, C. ſhall not be put to anſwer, for it is not the ſame felony 


charged upon 4. but only an acceſſary to it. 10 E, 4. 14. a. 
| So if A. be indiCted of felony, and he appeal B. of treaſon, B. ſhall 
\ not be put to anſwer that appeal; but B, being ſo accuſed, it may 
be a ground for the juſtices in point of diſcretion to make B. find 
ſureties for his appearance at the next ſeſſions, or in the king's bench, 
and in the mean time to be of good behaviour towards the king and 
his people, as was done when a perſon that had abjured for felony, 


made ſuch an appeal of treaſon. A. 19 E. 2. Coron. 381. vide 


famile 21 E. 3. 18. a. Coron. 449. 
I. In what ſuits. [228] 
Approveinent lies not in an appeal of felony, for the de- 

lay that may come thereby to the plaintiff. AZ. 15 E. 3. Coron. 113. 

2 R. 3. 22. b, And therefore, if a party be indifted of felony, and 

the priſoner becomes an approver, if an appeal for the ſame felony be 

lued afterwards, all proceedings _ the approvement ſhall ſtay. 8 

H. 5. Coron, 442. 

But if Z. be indicted of felony, and he becomes an approver, and 
appeal B, as a companion with him in the ſame felony, and B. comes 
ia, it ſeerns he may not become an approver, and appeal C. of the 
ſame felony, 15 F. 3. Coron. 113. Stamf. P. C. Lib. II. cap. 58. 
fol. 147. a. tho 11 H. 4.93. b. B. Coron. 34. ſeems to be contrary. 


ls) N, Eds. of the year books, f+l. 82. b 
If 


| Ich, 
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If a man be arreſted and impriſond for ſuſpicion of felony, he can« 
not hecome an approver, becauſe he is not indicted. Stamf. "Hh, 6 
Lb.1I. cap. 55. Co. P.C. cap. 56. p 129. againſt the opinion of 
Strange and Hankf. 6 H. 6. Coron. 231, 

NE. At what time a man ſhall become an approver. 

After a perſon is abjured for felony, 19 FE. 2. Coron. 387; 19 F. 9. 
Fd. 443. or be outlawd, 21 E. 3. 17. b. Coron. 452. or otherwiſe 
attaint, and hath his clergy, 117 E. 3. Coron. 445. he ſhall not be ad- 
mitted to be an approver ; nor one convict by verdict. 19 2. 6. 41. 6, 
Coron. 8. 

If Z. be indicted of felony, and plead not puily, and put himſelf 

 upon-the country, and the jury is charged with him, yet before the 

evidence fully heard, and the jury gone from the bar, he may be ad- 
mitted to be an approver. 12 £. 4. 10.6. 11 H. 7. 5. b. per onnes 
_ Jufti®: wide contra 2 H.1. 3. a. (b), 9 H. 5. Coron. 440. 

But if the whole evidence be heard, then he ſhall not be admitted 
to be an approver, 21 F. 3.18. Coron. 449. 2 H.1. 3. ſothatit ſeems 
much 1 in the diſcretion of the court to admit him to be an approver 

[22 at any time before verdict given, tho after not guilty pleaded. 
91 \2E. 4.10.3. in B.R. & 11 H. 7. 5, b. per omnes juftic, 
which is of greater weight than the other books. 

IV. Before whom a man may become an approver. 

Tt may be before the juſtices of the king's bench, or juſtices of 
gaol-delivery, or juſtices in eyre, for wy may afſign a coroner to the 
priſoner to receive his appeal. 

But it cannot be in inferior courts, as thoſe that ſee foo and ſake, 
and infangtheft, and utfangtheft. Braf, Lib. II. cap. 35. 

But in caſe of a royal franchiſe, as a county palatine, or the royal 
franchiſe of Ely, where the: biſhop hath juſtices and coroners of his 
own making, there a felon may become an approver. 29 E. 3:42. a. 
Coron. 462. in the caſe of Ely. 

Neither can a man become an approver before juſtices of peace, 
nor oyer and terminer, for they cannot affign a coroner. 9 H. 4. 1. 
Coron. 451. 4 Co. Inflit. 165. 169. Go. P. C. 130. 

V. The manner of approver, and of the allowance of it. 

(b) In this caſe the whole evidence had caſe no way contradiQs what is before 
been given, and the jury gone from the ſaid; but there was another exception be- 
bar, which was one reaſon aligned by the ſides; on which the court laid the greateſt 


court, why they could not admit the pri- ſtreſs, becauſe they only prayed a coroner, 
ſoners to become approvers; {o that this but did not acknowledge the felony. 


Before 
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Before any man ſhall be admitted to be an approver, he muſt con- 
feſs the indiftment in open court, and pray a coroner to be affigned 
him, and regularly this is to be done upon his arraignment, before 
plea pleaded, tho, as hath been ſaid, his conieſhion hath been ſome- 
times admitted after not guilty pleaded. 11 ZH. 7, 5. b. 12 E. 4. 10. b. 
and therefore if he hath pleaded before not guilty, and then prays a 
coroner without confeffing the felony, the inqueſt ſhall be taken, and 
if found guilty he ſhall be executed. 2 H. 7. 3. a. adjudged; and if 
he hath not pleaded to the country, but prays a coroner, and will fay 
no more, he ſhall have peine fort & dure, tho the book of 1 H. 5 
Coron, 441. be that he ſhall be hanged. 


| Upon confefling the felony, and | praying a coroner to be —_n, | 
the court doth theſe things. | 
1. They affign him a coroner to take his appeal. 2. | They pre- 
fix him a time to make his appeal, ſometimes three, ſometimes four 
days. 8 H. 5. Coron. 439. 12 E. 4. 10. b. 26 Affiz. 19. 3. He ſhall 
be removed out of the ſtrait cuſtody, and make his appeal before the 
coroner, that he may not have any juſt pretence to ſay it was 
| by dureſs or conſtraint, 12 E. 3. Coron. 169. and therefore, [230] 
if upon the coming back of the approver to the court, he wave his 
appeal, as being made by dureſs and againſt his will, the coroner 
ſhall be examined touching it upon oath; and if he affirm it was 
made de bon gre, the appeal ſhall ſtand, but the approver ſhall be 
hanged. 22 E. 3. Coron. 255.-12 E. 3. Coron. 169. 4. The coro- 
ner muſt put his appeal into form, and when the priſoner comes back 
into the court, he muſt repeat his appeal, and ſhall not be helped by 
the court or any by-ſtander, 26 A//iz. 19. and if he miſs in repeating 
his appeal in any matter of moment, as the colour of the horſe, &'c- 
he ſhall be hanged ; for if he miſtake in ſuch circumſtances, which 
muſt need come from his own memory and information, it is a fion 
it is feigned. 5. If he make not his appeal before the coroner in the 
time prefixt, he ſhall be hanged; and if he make it, and diſavow it 
when he comes into the court, he "7 upon the examination of the 
coroner upon oath, be hanged. 6. If he appeal one, who by his 
own confeffion is not in the Ron he ſhall be hanged. 2 E. 3. 
Coron 153. for he cannot be attaint at his ſuit. 7. After his appeal 
made he ſhall have an allowance of 1d. per diem by the book of 12 
E. 4. 140. b. 26 Aſſiz. 19. 8 MH. 5. Coron, 439. three half-pence 


Per--- 
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per diem per Britton, and by Forteſcue 21 H. 6. 34. 6. nothing at alf, 
till he hath convicted the appellee? 

VI. Touching proceſs upon an appeal by an approver. 

It is to be known, that altho a coroner. cannot receive an Original 
appeal but of ſuch felonies as are committed in that county whereof 


| he is coroner, yet if a felon become an approver, the coroner may 


take an appeal of any felony, tho committed in a foreign county. 9 
H. 5. Coron. 437. | 

Altho it ſeems, that book is not law, for he can appeal only in the 
county where he 1s indicted, and he cannot be indicted in one county 
of a felony committed in another county, therefore quere /ibrum ; it 
ſcems it muſt be intended where . 1s indifted in the county of B. 
| and taken in the county of C. and there the coroner receives his con- 

1 31] feſhon and appeal, which poſibly he may do without any 
ſpecial aſſignment virtute offictt, as he may take an abjuration 
of a priſoner in a foreign county. 

But the coroner in that caſe cannot make proceſs againſt the ap- 
pellee in a foreign county, 29 E. 3.42. a. Coron. 462. but he may 
in the ſame county, Stamf. P. C. 146. a. b. 

And therefore the biſhop of Ely having the royal franchiſe of Ely, 
and juſtices and coroners of his own, and alſo having franchiſe of 
etorna brevium in divers hundreds in the county of Suffolk, and like- 
wiſe a gaol there, a felon indited and in priſon at Ely became an ap- 
prover before the coroner of the franchiſe of Ely, and appeald one in 
the biſhop's gaol in his hundred in the county of Suffolk, the coroner 
of Ely cannot make proceſs to the biſhop's bailiff of his liberty in the 
county of Suffolk to bring the appellee to Ely, which is in another 
county, viz. Cambridgeſhire, ajudged 29 E. 3. 42. a. Coron. 462. 
| At common law it ſeems, if an approver appeal parties that are 
demurrant in a foreign county, there could be no proceſs made but 
in the king's bench, by removing the record thither by the Juſtices of 
gaol-delivery, before whom the parties became an approver. 

Bur this is remedied by the ſtatute of 28 E. 1. de appellatis, where- 
by power is given to juſtices of gaol-delivery to iſſue proceſs to the 
ſheriffs of foreign counties to take the appellees, and bring them be- 
fore the juſtices in that county where the appellor is indicted. 


If the appellor allege the place, whereof the appellees are, (as he 


muſt), and thereupon proceſs iſſues to the ſheriff of that county, and 
ke return there are no ſuch perſons in his bailiwick, 25 E. 3. 42. 6. 
" | or 
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or non funt inventi, 21 H. 6. 34. 6. the approver ſhall have judgment 
| and be executed, and he ſhall not be received to ſay they are in an- 
othes county, and pray proceſs thither. 22 E. 3. Coron. 460. for if 
he be once found falſe in what he faith, he ſhall not be credited in 
any thing, but his appeal ſhall be preſumed untrue : vide 21 H. 6. 
34. b. Coron. 456. 
If the approver die before his ; apy FEAST © or be ex- 
[232] 

ecuted for the felony, 21 E. 3.18. a. 21 E.3. 17. b. Co- 

ror. 452, or hath the advantage of his clergy, 3 E. 3. Coron. 369, 
or diſavows his appeal, and will not proſecute it, 21H. 6. 34. b. 


3 H. 6.50. b. yet proceſs ſhall be continued againſt the appellee _ 


at the king's ſuit, and the appellee, if he come in, ſhall be arraigned, 


for the appeal was well commenced, and it ſtands as an indictmegt, 


by reaſon of the great preſumption that a man that confeſſeth himſelf 
guilty, would not charge another fallly to be companion with him 
in the {ame felony. 

But if the appeal were never well commenced, as if the appellor 

were convicted by verdict or outlawry, &e guibus infra, or if the king 
| pardons the approver aſter the approvement made, and before trial, 
47 E. 3.16. a. Stamf. P, C. fel. 149. a. the appellee ſhall be dif 
charged without arraignment at the king's ſuit, or further proceſs 
upon the appeal; for now the approver having his pardon is ſure to 
eſcape, and therefore ſhall not be truſted in his proſecution againſt 
another for the ſame ans bh But of theſe matters farther under the 
next head. 

If the appellee be returned non muentys, the appellor, as hath been 
faid, may be executed, but proceſs of outlawry ſhall iſſue againſt the 
appellee, as it ſeems hot by one capias and exigent, but by capras, alias, 
 pluries and exigent ; quare. 


VII. Touching pr ocecdings upon the appeal after appearance .of the - 


appellee. 
He that is ava all not be let to bail but in three caſes; 1. If 
va approver be dead. 2. If the perſon appeald be of good fame. 
. If the appellor wave = appeal. Weftm. 1. cap. 15. (a Fo "Ru 
yd Lib. ll. cap. 18; Fol. Th. a. b, _ 
| And therefore, if 4. be {eyerally appeald by two approvers; 'B . and 
han indicted ſeyerally | of feveral felonies, and A. join battle, and Vane 


(a) 2 Co. Irftte þ. 138 


Vor 11. P _quiſh 


| 
*+ 
by 
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quiſh, B. yet he ſhall not be let to bail till the appeal of C. be deter- 
mind. 25 FE. 3.42. b. 


When the appellee comes in he may take his legal eXCcep- 
[233] tions to the inſufficiency of the appeal, as that the appellor 
is not in priſon but at large, 21 E. 3. 18. a. Coron. 448. 6 H. 6. 
Coron. 231. or that the appellor is within age, or above ſeventy years 
old, or a woman, or maimed, whereby. the appellee loſeth his trial by | 
battle. Stamf. P. C. cap. 58. fol. 147. bh, or that he 1s a clerk con- 
vict, and hath not made his purgation. 17 E. 3. 13. a. or thathe is 
abjured the realm. 19 E. 2. Coron. 387. or that he was convitt - 
by verdict before he _Ppanten of on ſame offenſe : Fide Co. P.C. 
cap. 56. 

*#Alfo he may have all thoſe exceptions, «th h an. irate at the 
Foir of a lawful perſon either by writ or bill may have, as that the 
plaintiff j is outlawd for another felony, or in a perſonal aQion, but if 
he hath obtained his pardon, the appellee ſhall be put to anſwer, as 
in another appeal. 21 E. 3. 17. 6. but if the approver be pardoned - 
that felony, upon which he makes his appeal, the appellee ſhall not 
ps put to anſwer neither at the party 's ſuit, nor at the far of the king. 

7 £E. 3. 16. a. ubi ſupra. 

Ke the appellee hath no exceptions to the appeal, or to the diſability 
'of the appellor, but pleads to the felony, he may put himſelf vpon trial, 
- either by battle, or by the. country. | 
, Touching the form of the tial by battle, [ ſhall make no long 
narrative at this time, becauſe it is an unuſual trial at this day, and 
beſides, it will come mote aptly in another place. ' 

If when battle is joined they come to the combat, ad the ap- 
pellee be vanquiſhed, it is an attainder of the appellee, and the appel- 


lor ſhall have the benefit of the king's grace and a par don i ow ex 
merito juſititie, 


But if the approver appeals ſeveral perſons, and they ſeverally j join 
* battle, the appellor 'ſhall not have his pardon till he vanquith them 
all ſucceſſively, for it he be vanquiſhed by the laſt, or diſavow his ap- 
peal againſt the laſt, he ſhall be executed. 41 ©. 3. Coron. 98, 21 
MH. 6. 34. b. Coron. 456. 
r -. And zote, that, if in the field when n they come to battle, the ap- 


_pellor diſavow his appeal, the approver ſhall be executed, and the 
appellee detverd without Sangre arraigned at the King" $ ſuit, for his 


Oiſ- 
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diſavowing in the field is qua/7 a trial in fact. 21 FT. 6. 34. b. Co. 


ron. 456. Stamf. P. C. 148. a. b. 

But if before the deraigning of battle the approver difſavow his ap= 
peal, the approver ſhall be hanged, but the appellee ſhall be put to 
anſwer at the king's ſuit, for it may be the king hath other evidence 
befades the approver to convict him. 

If 4. becomes approver, and appeals B. E. and D; of the ſame 
felony, and in his combat with B. becomes recreant, B. ſhall be 
diſcharged, but the appeal ſhall ſtand againſt C. and D., 41 E. 3. 
Coron. 98, 


If three be indicted for the ſame felony, and they bore approvers, 


and the appellee joins battle with them all, he ſhall perform it fave- 
rally ; but if he vanquiſh one of the appellants, he is thereby ac=- 
quitted againſt all the refk, and the approvers oy be executed, and 
the appellee deliverd. 7 £.;3. 12. 0. 

But if the appeal be of ſeveral felonies, tho he vanquiſh one ap- 
pellant, he muſt fight ſucceſhively with the reſt. 19 ZH. 6.35. a. 47 
E. 3. 5.2. for the charges are ſeveral by the ſeveral appellants. 

If the appellee puts himſelf upon trial per patriam, the approver 
ſhall be ſworn as well to the petit jury upon the trial when he g1Ves 


his evidence, as well as make a general oath at the time of his firſt 


becoming approver, and hence he is called probator, (quod tamen query 


becauſe he is a perſon convict,) ſo that altho he were a partner in 


the offenſe, and tho he ſtand indicted of it, and tho he be con- 
victed by his confeſſion, yet he is admitted a witneſs upon. his own 
accuſation or appeal, and the reaſon is, becauſe he accuſeth himſelf 
| by his confetkon, as well as he doth the appellee by his appeal, ___ 
therefore gains a probable credibility of his teſtimony. 

And therefore P. 19 Fac. in the ſtar-chamber, Noye's Rep. p. 154. 
in Sir Percy Creſby's caſe, one defendant, that accuſeth not himſelf, 


15 not admitted as a witneſs to convict his Companion, but if he a oY 


cuſe himſelf, he is a witneſs againſt his companion. 

But this teſtimony or evidence is not concluſive to the [2 ] 
jury, for the jury may confider as well the credibility or not 35 
credibility of the witneſs, as the matter he ſyyears. 

And altho it ſeems it is now no plea for the appellee to ſay, he 1s 
boni nominis & fame, & in franco plegio & in aſſiſa domini regis, & 


habet dominum, qui iþſum advocet, as it was in Brafton's time, it 1s. 
6 x good 
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good evidence for the the priſoner, if there be no other evidence a- 
gainſt him but the teſtimony of the approver ; and therefore, if the 
appellor die, yet the king may proceed with the appeal, becauſe tho 
he cannot have the teſtimony of the approver himſelf, yet there may 
be other evidence of the fact. 

But yet, when the approver is dead after his appeal; and before trial, 
the party is bailable, becauſe much of the evidence, which may con- 
duce to the conviction, namely the oath of the approver, is loſt, and 
fo leſs probability of 'his conviction. 

If the approver be vanquiſhed and k11d upon the vhce | N i the battle, 
or if the appellee be acquitted by verdiCt, yet a judgment muſt be en- 
tred upon his confeſhon ; for his bare confeſſion of the felony 1s 4 
conviction, it 15 true, but not an attainder tyl judgment given, gusd 
fuſpendatur per collum, which is not preſently entred upon his becom« 
ing approver, but when either by trial, or for any other cauſe before 
ſhewn, the court thinks not fit to ſpare his execution. 

| And on the other fide, if the appellee be convift by verdiCt or bat- 
tle, or lain upon the field, yet judgment muſt be given, quod fuſpenda- | 
tur per collum. 8 E. 3. Fudgement 225. Andin that caſe, altho the- 
life of the approver is ſaved, yet he ſhall be baniſhed, unleſs he obtain. 
the king's pardon. Stamf. P. C. Lib: II. cap. 52. lord Coke P. C, 
cap. 56. ſaith he ſhall have a paygoh ex debito juftitie, And thus far 
concerning approvers. 

+ I ſhould now conſider the bufineſs of abjuration, which is aways 
accompanied with a confeſſion of the telony before the coroner, but 
becauſe that was a kind of appendant to ſanEtuary, which is wholly 
and finally taken away by the ſtatute of 21 Fac. cap. 28. I ſhall not 
incumber myſelf with that buſineſs. 


| See Index to 2 Hawk P. C. tit. Pleading, Index'to 2 Hawk, P. c. tit, Approver, Burn, 


tit. Approver, @ Blackſ, Com. ch, 25. Þ. 329, Gi, 27. P+ ES ch. 33. wh Index 
*6 2 Hawk, Þ.C, Tit, Battck | 
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CHAP. XXX. 
Concerning the pleas of the priſoner pon his arraignment, and firſt, 
concerning pleas in abatement of the indictment. 


HE priſoner upon his arraignment either confeſfeth, or pleads, 
or ſtands mute ; the firſt of theſe is diſpatched in the former 


capa the ſecond matter comes now to be conſidered, viz. his 


pleas upon his arraignment. 

Pleas upon the.arraignment are of four ſorts, | 

1. Pleas that are declinatory of his trial, and ſuch were mitleptly 
the plea of privilege of ſanctuary, and the plea of clergy ; - the former 


is taken away by the ſtatute of 21 Fac. cap. 28. the latter ſtands ſtill 


1n force; but becauſe for the moſt part that benefit is claimed after 


conviction, and rarely before, I ſhall refer the whole butineſs of cler- 


gy to a diſtinct examination, after I have done with the conviction of 
_ the prifoner. 


2. Pleas in abatement of the indictment. 

3. Pleas in bar of the indictment. Ws 

4, Pleas to the matter of the indictment, I: Nat ths 

Now as to pleas in abatement of the indictment, they are of theſe 
kinds. | 

F. Such defects as ariſe upon the indictment itſelf, and the inſuſh- 
ciency of it, which hath been at large conſidered in the 24th chapter ; 
if any ſuch exception be taken by the priſoner, he may pray counſel 
to be afhgned to him to manage his exceptions and take more ; but 
he ſhail not have a copy of the indi Ament /a) from the court, but 
he and the counſel affignet may have axer of the indictment, and preſs 
their exceptions upon 1t, | 

But it is rare to take any exceptions to indictments before wo 
conviction, unleſs upon indictments removed into the king's [237} 
pench by certiorari, which the court may in diſcretion hear or not hear, 
but remand ihe priſouer and the indictment. 

And the reaſons, why they are not taken in the country before 


conviction are, 1. Becauſe he may have the ſame adyantage of the 


(a) But now by 7 W. 3+ cap. 3, in all the priſoner ſhall have 2 copy of the 1. 
caſcs of treaſon, which wopks corrupti ditments 


of bload, or of miſpriizon of tych treaſon, 
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exceptions after the trial and before, judgment, as before trial. (#) 
And 9. Becauſe if the exceptions appear material, the court can 
quaſh that indi&tment, and dire&t a new bill to be ſent out to the 
grand jury, wherein theſe faults may be amended, and the priſoner 
arraigned de novo. 


II. Such defeRts as are in matters of fact, as miſroſmer, or - falſe 
addition of the priſoner. | | 


As to the plea of mi/noſmer : In appeals or aQons: begrara party 
and party, or in inditments, if the defendant plead miſng/mer, he 
- muſt be careful that he conclude not himſelf by the manner of his 
pleading. 

Therefore, when Alan Gerard was comititted upon 2 capras in 
felony, the pleading was & /tatim dudtus ad barram in propria per- 
Sona, & queſitus quomodo ſe velit inde acquietare ſtatim dicit, quad ipſe | 
habet nomen Johannis Allen, & non Alani Gerard, and pleads over to 
the felony not guilty, and the king's attorney replied, that zempore in- 
diftamenti predifti fuit & adhuc eff cognitus tam per nomen Alani 
Gerard, gudam per nomen Johannis Allen, & quid culpabilis ef de felon? 
&c. Et hoc petit quod inquiratur per patriam, &c, ideo venit inde ju- 
rata, & prediflus Alanus Gerard per nomen Johannis Allen traditur 
n ballium : Vide 6 H. 1.1. a. 

In an appeal or other action at the ſuit of the party mi/noſmer is a 
good plea, 
| If the defendant in an appeal or rndiment plead fair 
[238] «,. OL gs | | 

of his firname, the plaintiff or king may aver, que conus per 
un noſme & Pauire. 1 H. 1.29. a. : 

But in an appeal or action at the ſuit of the party, if miſnoſmer be 
pleaded of the chriſtian name, the plaintiff muſt take iſſue, and can- 
Not plead conus per Pun ny/m & Pautre. 1 H. 1. 29.0. 21 E.3. 
47. b. SY 
| In an indiftment of felony if the priſoner plead miſnoſmer of his 
chriſtian name, ſome books hold it a good plea. 11 H. 4. 41.6. 
 Mifnofmer 18. *Stamf. P. C. Lib. 3. cap. 18. fol. 181. b. but other 
books of greater and later authority be to the © contrary. 1 H. $45. b. 


(*) But now by 7W. ca i þ 3- no indift- court before any evidence given upon ſuch 
ment for high treaſon, whereby any cor= indi&ment, nor ſhall any ſuch miſ-writing, 
ruption of blood ce be made, or for &c. be any cauſe to arreſt judgment after 
maiſpriſion of ſuch treaſon, nor any proceſs convittion, but ſuch judgment may never- 
or return thereupon ſhall be quaſhed for theleſs be reverſed upon writ of error, as 


miſ-writing, miſ-ſpelling, falſe or im- 1f this aQ had never been made, 
proper Latin, unleſs exception be taken 10 | 


My: 
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Aliſnoſmer 9. Coron. 214.3 H; 6.26. @. (6), -B: tn 6. 
per Rolf. 

It ſeems by the caſe of Gerard before cited, which was a \ record of 
a plea in the time of E. 4. tho the defendant may plead m!/noſmer of 
his chriſtian name, yet the king may aver conus per ['un noſme & 
autre, tho it be otherwiſe in an appeal, but in all caſes of pleading 

miYnoſmer, he muſt Fon over to the felony : Vide Dy. 88. a. b. 21 
E. 4. Tl. a. b, 


| But, as hath been before ſaid, there is little advantage comes by 


theſe pleas to the priſoner upon theſe reaſons; 1. Becauſe, if this ex- 
ception be taken in the country at the gaol-delivery, the court may 
allow the exception, and direct a new bill according to what the pri- 
ſoner ſays his true name or addition 1s, for, as hath been ſaid, wholo- 
ever pleads mi/nomer or a falſe addition muſt give himſelf the true name 

_ and true addition by his plea, and 7hat will be concluſive to him. 
2. Becauſe this plea of mi/1o/mer or untrue addition ſhall be al- 
ways tried by the fame inqueſt, that is to paſs upon the priſoner, and 


is ready at the bar, and at common law ſhould never be ſent to be. 


| tried in a foreipn county. 34 H. 6.50. a. 1 E. 4.3, a. tho the book 
of 5 E. 4. 2. a. as to the addition of place be contrary. 

But however in all caſes of indi&tments of telony, tho the | 
plea in itſelf were a foreign plea, and triable in another [239] 
county, yet by the ſtatute of 22:7. 8. cap. 14. (continued by 28 
HF. 8. cap. 1. made perpetual by the ſtatute of 32 H. 8. cap. 3.) all 
toreign pleas ſhall be tried by-a jury of the fame county where the 


party is indicted, but that ſtatute extends not to treaſon, nor to an 


appeal of felony, but 22 M7. 8. cap. 2. extends to appeals of felony, 
but not ro an indictment of treaſon, ſo that foreign pleas in cafe of 
indictments of treaton ſtand as rhey did at common law. Cs. P. C, 
þ+ 27. 
And note, that regularly in all pleas, whettics to the writ, or in bar 
by matter of record, or by matter of fat, or both, if the plea do not 
confeſs the felony, as the plea of a pardon in- caſe of an-ind.tment, 


or a releafe in caſe of an appeal, tho his plea be found againſt him. 


| by ifſve tried, or adjudged againſt him by the court, yet be ſhall nor 


(b) The cafe jn x I, 5,5, 5, was a miſ- not the point of the caſe, but only ſaid 
nomer of the {:rname, and | 1n the abridge= obiter argueiido; and Cera d's catc is to the 
ment of that caſe, by Fiz, Coron. 274+ contrary, See allo Layer's caſe, State Tr, 
there 13a querre added, guerre ff ſoit en nſw. Fol, VI. þ. 237. 
me de bapriſme, and in 5 H, 6.20, o, it was 
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be conviCtted thereupon, but plead over to the felony not guz/ty, as well 
upon an indictment, as upon an appeal, and this 27 favorem Us 22 
E. 4. 39. per cur?. 9 H. 4.1.6. 


III. A third fort of pleas in abatement by matter dehors is matter of 


record. 
If 4. be indicted of the murder of B. and there 1s another indiet- 


ment afterwards taken of the ſame death againſt the ſame perſon, and. 
he is arraigned upon the ſecond inditment, becauſe it is the king's 
ſuit the ſecond ſhall not abate; yet Te" the juſtices _ the other 
| by judgment. 

Yet nota the common courſe to prefer a new indiftment of murder 
to the grand jury, altho an inquiſition of murder be returned by the 
corener, and if the coroner's inquiſition be inſufficient indeed, it ſhall 
be quaſhed, but if. ſufficient, it is uſual to arraign the priſoner upon 
both indictments, and an acquittal upon one ſhall be vpon both ; and 
this is done, becauſe otherwiſe the coroner's inqueſt will ſtand as a 
charge on record againſt the priſoner, tho acquitted upon the indi&t- 
ment, and proceſs of outlawry will iffue thereupon 

0 it 1s the conſtant uſe at this day to prefer two inditments upon 
[240 = the ſame killing againſt the ſame perſon, one of murder, and 
the other of manſlaughter upon the ſtatute of 1 Fac. for 
ſtabbing, and the priſoner arraigned upon both pleads to both, and 
' the jury charged with both, viz. that if they find him guilty of both 
indictments, to return it ſo, if not guilty of OI inquire 
whether guilty upon the other indictment. 

If a duke, or an ear}, or baron be indicted by a common name of 

F. S. miles, or F. S. armiger, he may plead the miſno/mer to the in- 
dictment, v:z. that he is a duke, - or an earl, or baron, or peer of the 
realm, nient no/me, &c. becauſe that title is part of his name, and mn- 
titles him to be tried by his peers ; but then he muſt ſhew forth a 
writ teſtifying it upon his plea pleaded, becauſe it is but dilatory, 
and ſhall not be tried by the country, but by the record 35 HT. 6, 
46. a. per Forteſcue. 6 Co. Rep. 53. a, countels of Rutland's calc, 
Her meriam. 

And thus far touching dilatory pleas. 


See Index to 2 Hawk, P. C. Tit, Abatement, | 


-— 
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CHAP. XXXI. 


C oncerning _ in bar of an indir of felony or treaſon, and firſts 
"Wo auterfoits acquit. 


LEAS in bar of the indictment of felony or treaſon are of two 
| kinds, viz. 1. Such as are purely matters of record, or 2. 
Such as are mixt, partly conſiſting of matters of - record, partly of 
matters of fact, 

Of the former ſort are the pieas of a either general by aCt 
of parliament, or ſpecial by the king's charter. 

But becauſe the buſineſs of pardons is not only a large title and full 
of variety, but is alſo applicable to all offenſes eruninal, whe- [ 1] 
ther the party be indicted or not indicted, or whether con- 
victed, or attainted, outlawd, or put in exigent, I ſhall relerve the 
diſcuſſion of pardons towards the end of this book. 

Of the latter ſort are many pleas confiſting of matters of record and 
alſo matters of fact. And they are of theſe ſorts principally. 

1. Auterfoits acquit of the ſame felony. 

2. Auterfoits attaint or convift of the fame felony. 

3. Auterfoits attaint of another felony, 

4. Auterfoits convift of another felony and had his clergy. 

Now as te the plea of auterf0:ts acquit, (as alſo auterfoits attaint de 
meſme felony ou treaſon, ) it conſiſts of two kinds of matters. 1. Mats 
ter of record, namely, the former indictment and acquittal, and before 
what juſtices, and in what manner, v:z. by verdict or otherwiſez and 


2. Matter of fat, namely, that the priſoner is the ſame perſon that 
was acquitted, that the faCt is the ſame of which he was acquitted, and. 
whereot he is now indicted, "This plea, tho the priſoner miniſtreth 


rudely, yet counſel ſhall be affigned to him to put his ples 1 in dye form, 
becauſe it is a ſpecial plea, - 
Mr. Stamford tells us, that the priſoner need not have the record of 


his acquittal 2 poigne, becauſe the plea is not dilatory, but in bay, 


(and fo in the other caſe of auterfoits attgint, as it ſeems,) according 
to the difference taken by Frowick. 21 4. 7. 9. a. - | 
But if that ſhould be law, it were in the power of every priſoner te 
delay his trial as he _— by pleading euterfatts aequit or attains wn 
another 
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another court, and ſo to put the king to reply nul wel record, and then 
day given over to the next gaol-delivery to have the record, and to 
remove it by certzorar; into the king's bench, if the trial be there, or 
| the tenor of it by cerzorarz into chancery, and by mztmus into the 
court where the trial is. | 
| For regularly, ifa retord be pleaded in bar, or declared upon in the 

fame court, the other. party ſhall not plead ul tel record, but have 
oyer of the record; butif it be in another court, he ſhall plead 
[242] nul tzel record, and a day given to procure the certificate of 
the record, -or the tenor thereof. 5 H. 7.24. a. b. 

But it ſeems, that for the avoiding of falſe pleas and ſurmiſes and to 
bring offenders to ſpeedy trial in capital cauſes the priſoner maſt ſhew 
the record of his acquittal, or vouch it in the ſame caurt one of theſe 

1. By removing the tenor of the record of his acquittal into chaneery 
by certiorari, and having it zn peig, or ſent to the juſtices by mitti- 
mus ſub pede figilli and thus the priſoner pleading auterfotts acquit ſhews 
ed the record of his acquittal /ub pede /ivilli 2 E. 3. 26 b. Coron. 150. 
- 2. Orelſe if he be arraigned in the king's bench upon an indictment 
| vemoved, or found before them, and were formerly acqunted of the 
ſame felony, either before juſtices of peace or gaol-delivery, the court 
| will give him a writ of certz9rarz to remove the record before them, 
and reſnite his plea till he can remove his acquittal into the court, that 
fo he may form his plea upon it, for the record is part of his plea, and 
thus it was done. 20 E. 2. Coron. 232. and thereupon his plea is put 
_ 3866 form ſetting out the record in certain, Et hoc vocat recordum ac- 
quictancie predifie coram ipſo rege hic ad mandatum domini regis miſ- 

fum & coram ipſo rege remanens; and thus it is pleaded in 2 E. 4, in 
 Hedſar's caſe, who was arraigned in the king's bench for murder, and 
pleaded an acquittal before the juſtices of peace in Lincolnſhire. 

\ Butit 1s to be obſerved, that the record muſt be removed by writ; 
for altho the king's bench may take an indictment or other record of 
the juſtices of peace proprus manibus, where it is to be proceeded on 
for the king, yet they cannot take a record of an-acquittal to ſerve 
the priſoner's plea without writ. 8 E. 4.18.5. 3 E. 3. B. Coron. 218. | 
If a man pleads auter foits acquit de meſme felonie, and vouch the 
record, the court may examine proof, that it is the ſame felony, and 
thereupon allow it without any folemn conteflion by the king's attorney, 
26 Aſſiz. 15. Butthe ſafeſt way is the confeſhon of the king's attorney, 


or 
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or an inqueſt charged to inquire, whether it be the ſame fat, Vide R.- 
Fruries 385. a. his plea allowed by the teſtimony of the juſtices of 


peace before whom he was acquir, :deo confideratum e/f? qudd preeditus 


B. de felonid predifta fit quietus & eat inge ſine die. 
* 3. If the priſoner be indifted and arraigned in the country” before 


juſtices of gaol-delivery,. &c. and the priſoner pleads auterfoits arquit 


of the ſame telony before the ſame juſtices in that county, or other 
juſtices of the ſame county, that were before them, then he concludes 
his plea, F#ihoe vocat recordum acquietancie, prediftie caram prefatis 
juſticiariis at ſuch a gaol-delivery; and if it be in the king's bench, he 


mentions the term and roll, and thus is the plea in 13 A 4. ey | 


caſe 1 in the king's bench, 

" So that the priſoner, tho he doth not q flere the record ſub pede fioill, 
yet he muſt plead it certain, and have the record in court and remove 
it thither, if it be not in the ſame court, and not expect till zu/ tel re- 
zord be pleaded, for it is part of the priſoner's plea, tho the court ny 
favour him with time to procure the removal of the record. 

Now the matter of fact of his plea conſiſts in his averment, that he 
is the ſame perſon. and that the felony, whereof he was acquitted, is 
the ſame whereof he is indicted, which is iſſuable, and the king's at- 
torney may take iſſue upon it, or confeſs it if it be true, and then 


thereupon judgment ſhall be entered, guod eat /ane die, or the court 


may examine proofs and allow it. 26 4{7z. 15. 

But it 55 to be known, that there mult not only be an acquittal by 
verdict, bat a judgement thereupon, quod eat /ine de, for the bare ver- 
dit of his former acquittal 15 not a ſufticient bar without a judgment 
pleaded alſo, tho the acquittal regularly is a warrant for entry of the 
judgment at any time after. | 

And rote alſo, "that a formal acquittal by judgment is not only a 


bar of a new indictment for the ſame oftenle, but if the party be out- 


lawd upon that new indictment, he may affign his former acquittal 
for error in that outlawry, and reverſe it for that cauſe, and in that 
caſe the judgment is not only for the reverſal of the outlawry, but alſo 


farther, quod ip/e tam de indittamento de morte & murdro pres [244] 


di &c. quam de utlegarid preditte eat fine die, and ſuch is 
the judgment in Clud's caſc 14 E. 4. where that error 1s aligned to 
reverſe the outlawry. 


Now for the full declaration of this plea theſe things are conſider. 


able. 1, What ſhall be faid the ſame felony whereof the party was 
acquitted, 
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acquitted. 2. What manner of acquittal there muſt be to ks k 
bar. 3. In what ſuits auterfoits aeguit is 2 plea. 

| I. As to the firſt of theſe. | 

If 4. and B. be indicted as principals in "idly. or killing. of D. 
and B; be convict as principal, and A. be acquitted, if after this A. he 
indicted, as acceflary after the fact, this formal acquital as, principal, i is 
no bar, for it is. another offenſe, 27 4/iz. 10. Coron. 00. 8 i. S. 6. 


3. Coron. 463. Stamf. P. C. fel. 105. @ -» 


But if 4. be indiQted as acceſſary before the fact, hs may (as it is 


held,) plead anter foits acquit as- principal, becaoſe it is in effe&t the 
ſame offenſe. 2 E. 3. 26. þ. Coron. 150. 289. but onjpentty the law 


was otherwiſe. 8 E. 2. Coron. 424. Itinere Kant”. 


If A. be indicted in the county of B. for the murder of C. OY 
ſuppoſed that the murder was committed 1 artii 17 Car. andhe be 
acquitted. and after-indicted again in the ſame county, ſuppoſing*the = 
murder 21 Car. yet notwithſtanding that variance he may plead auter- 


| foits acquit, and aver it to be the ſame felony, for the day is not ma- 
' terial, and beſides the death 1s of a perſon certain, who can be but 


once killed. 3 A//iz. 15. 25. E. 3. Coron. 136. 22 Aſia. 55. 
| And the ſame law ſeems to be in an inditment of robbery, tho it is 
poſhible ſeveral robberies may. be committed at ſeveral days, for {till it 
lies in averment, that it is the fame notwithſtanding the variance. 
If a man be indicted for the robbery or murder of Fohn a Stiles and 
acquitted, and after indicted for the robbery or murder of John a Nokes, 
yet he may: plead auterfoits acquit, and aver it to be the ſame perſon 
notwithſtanding the variance in the ſirname, for a man may 
[245 45] ewe divers firnames, and he may aver, que oonus per Pun noſ= 


me & Pautre. 26 Aſſiz. 15. Corone 189. t1 Hl. 4, 41. a. - 


If A be indicted in the county of B; for a robbery or other felony 
ſuppoſed to be done at D. in the county of B. and be acquitted, and 
be afterwards indicted for a robbery upon the ſame perſon in the 
county of B. but at another vill, yet he ſhall plead auterforts acquit not» 
withſtanding the variance of the vill, and may aver it to be the ſame ; 
but if he be afterwards indicted in the county of C. for a rqbbery ſup- 
poſed to be.committed in the ſame county ' of C. (as it muſt be,) he 
ſhall never plead auterfozts acquit of the ſame robbery in the county of 
B. for the juſtices in the county of B. can only inquire touching g 
&lony in that county, and therefote it can never be averred to be the 


fine, but ut is ſaid, that it is otherwiſe in an appeal. 4 H. 1. 5. 6, 
| And 
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© And therefore the book of 41 Afſiz. 9. where an acquittal pleaded 
in a foreign county was allowd, muſt be intended of an indiftment 
removed out of that county, where he was firſt indicted and ac- 
quitted. | 
If A. rob B. in the county of C. and carry the goods into the 
| county of D. tho he cannot be indicted of robbery in the county of 
D. yet he may be indidted of larciny in the county of D. becauſe the 
goods were carried thither ; but ſuppoſe he be acquitted of larciny in 
the county of D. yet that acquittal is no bar to an inditment of rob-= 
bery in the county of C, becauſe it is another offenſe. 

Nay it ſeems, .it is no bar to an mdictment of Jarciny in the county 
of C. for tho he be acquitted in D. it may be becauſe the goods were 
never brought into that county, and ſo the felony in C. may not be 
in queſtion, neither can the grand inqueſt or petit jury in the county 
_ of D. take notice of any telony committed in the county of C. and 
| fo the felony in C. is a diſtinCt felony from that contained 1 in the in- 
diQment i in D. 

Tf A. commit a burglary 3 in the county of B, and likewiſe at the 
fame time ſteal goods out of the houſe, if he be indifted of larciny | 
| for the goods and acquitted, yet he may be indifted for the wry 
notwithſtanding the acquittal. 

And? conver/o, if indifted for the bu glary and acquitted, 46 

yet he may be indicted of the lareiny, for they are ſeveral (z 

offenſes, tho committed at the ſame time. And burglary may be 
where there is no larciny, and | ng may be where there is .no 
SUrgary. 

- © Thus it hath happened, that a man acquitted for ſtealing the horſe, 

hath yet been arraigned and convict for Rmewing the ſaddle, tho both 

Were done at the ſame time. 

But if a man be acquit generally upon an inditment of murder, 

| auterfoits acquit is a good plea to an indiftment of manflaughter of 

the ſarge perſon, or 2 conver/o, if he be indifted of manſlaughter, and 
| be atquit, he ſhall not.be indicted for the ſame death, as murder, fot 
they, differ only in degree, and the fact is the fame. 4 Co. Rep. #6. s.- 
Holcroft's Caſe per cur”, and upon the ſame reaſon auterfoits acquit 
vpon an "indictment of murder is a good bar to an indiftment of 
petit treaſon, and 2 conver/o, 

11. As to the ſecond, what manner of acquittal is a good plea. 

It awift be an acquittal upon trial either by verdiCt or battle. 


Ang 
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And therefore, if A. be accuſed and committed for felony, but ne 
bill preferred, or ignoramus found, ſo that at the end of the ſeſſions be 
is quit by proclamation, and delivered, yet he may be afterwards i 40- 
dicted. for he is not /eg:t:mo modo acquictatus. 

If A. be aſſaulted upon the highway, or in his houſe by thieves or 
burglars to rob him, and he kill one of the thieves, which is no fe- 
lony in law, and this matter be ſpecially found by the coroner's in- 
queſt or grand inqueſt, whereupon he is diſcharged, yet he, may be 
indicted de novo ſeven years afterwards for murdexy or manſlaughter, | 
and cannot plead the acquittal by the grand inqueſt. 

But if he had been indicted generally of murder or manſlaughter, 
and pleaded to it not guilty, and this ſpecial matter had been. found by 
the petit jury, and thereupon judgment given, quzd eat fine dic, if he 

be afterwards indicted for the ſame fact, he may plead auterforts - 

| Crompt. fel. 28. a. Bull's caſe 26 Eliz. 

Therefore it 1s no prudence to have the matter in any ec 

[247] found ſpecially by the grand inqueſt or coroner's inqueſt, tho 

the faCt being truly found by them amounts not to felony, as.in-the 
caſe before ; and. ſo per infortunium, or ſe defendendo. © 

It A. be indicted for felony, and be erroneouſly acquit by the aa 
taken direQtion of the judge, as, for that the felony was not com- 
mitted the day mentiond in the indictment, yet that miſtake hes not 
in, averment, but to another inditment ſetting the day right he may 
plead auterfoits acquit. 2 Co. Inſlit. 318. 

If A. be indifted of murder or other felony, and plead 1 non culp, and 
A a ſpecial verlict found, and the court do erroneouſly adjudge it to. be 
no felony, yet as long as that judgment ſtands unreverſt-by writ of | 
error, if the pr rifoner be indicted de novo, he may. plead auterfoits ace 
quit and thatl be diſcharged wide 9 I. 5. 2. b. for it is the king's: 
own ſuit, and tho the error appear, and regularly the judgment againſt 
the king is /alvo jure regis, yet it is otherwiſe in caſe, of life, _ 
But if the judgment be reverſt the party may be indicted de novo; 
guere, whether i in that caſe upon the reverſal upon the point of the 


verdict the party ſhall not be executed, for the judge @ que ſhould have TP 


given that judgment, but 3 it ſeems 27 Zavorem vite he ſhall be arraign- 

ed de novo, for poſhibly he hath other matter for his defenſe. Te 
If at common law A. had committed murder, and had been ar- 
Taigned within the year upon an inditment, and had been acquitted, 
tho this arraignment ſhould not haye been, yet it ſtands as a good 
; acquittal 
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acquittal pleadable to another inditment or appeal : v:de 8 #1. 5s 6:'b. 
Coron. 463. 16 E. 4. 11. a. 

A. was indifted for the murder of B. by poiſoning, and the indi&- 
ment runs quod B. fidem adhibens perſuaſiont difti A. neſciens proedic- 
tum potum cum veneno fore intoxicatum recepit & bibit, per quod pre- 
diftus B. immeditat® poſt receptionem veneni pred: obiit ; but it is not 


alleged, quod venenum prediftum recepit & bibit; upon this he was 


arraigned and acquitted, and had judgment, quod eat fine die. Aiﬀter- 
wards he was indicted again for the ſame offenſe, and plead- Mt 
ed auterfoits acquit, and ſhewed the record in certain, and 

pleaded over to the felony and murder not guz/ty, | 

Te was reſolved, 1. That the indictment was inſufficient for this 
cauſe. 2. That in this caſe auterfoirs acquit was no plea, becauſe the 
indiQmen itſelf was inſufficient, for it containd not any matter of 
felony. 3. And ſo he is not legitimo modo acquietatus, and fo the dif- 
ference is between this caſe and thoſe above of an erroneous judg- 


ment, for here the foundation itſelf, namely the indictment contained 


no felony. 4, But if the error be only in the proceſs in an appeal 
or indictment, and yet the priſoner appear and plead zot guilty and 
be acquit, this acquittal is pleadable 19 E. 3, Coron. 444. 5. But 
if he had been attainted upon this inſufficient inditment and judgment 
given, he ſhould not have been auter/o:ts arraigne upon a new indiCt-- 
ment for the ſame offenſe, unleſs the former judgment had been firſt 
revgled, 6. But auterfoits convitt or auterfoits acquit by verdict, &c. 
is og plea, unleſs judgment be given upon the conviction or acquittal 
in any Caſe, 4 Co. Rep. 44, 45. Yauxe's caſe. 
| And the true reaſon of this judgment is rightly given by my lord 
Coke, P. C. 214. becauſe the judgment upon the acquittal is only, 
quod eat ſine die, which may be upon the defeRt in the inditment, 
Which the judges are bound to look into, and it ſhall be ſuppoſed, 
that it was given upon that defe&, and not upon the yerdi&t, for the 


judgment is the ſame in both, but the judgment upon a conviction is, 


quod fuſpendatur, which is all the judgment that can be given. 
But in the caſe of the ſpecial verdict above, where an erroneous 

Judgment of acquittal is given, yet it 15 concluſive to the king till 

the judgment be reverſed by error, for the judgment could be only 


given upon the yerdiCt, the —— being ſufficient, and fo is the 
diverſity. 


. And 


bl 
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And note generally, that where auter foits acquit or attaint is plead. 
ed, yet in favorem vite he ſhall plead over to the felony, and be tried 
for the ſame, tho his ſpecial plea be found or FOO againſt him, 

Pauxe's caſe, ubi ſupra, &c. & 22 E. 39. b. 
- HI. The third general | is where, and in wh ſuits auter- 
[24 9] I fois acquit is a good plea. 

If A. be appeald of murder of B. by C. as ſon and heels of B. and 
is acquitted, and in truth C'. was not the heir, but D. and thereupon 
D. brings an appeal, this auterfoits acquit is no plea, becauſe not 
' brought by the right party. 21 H. 6. 28. 6. neither is it @ har tothe 
king, but he may be indicted notwithſtanding that acquittal, or if D. 
be nonſuit in his new appeal, he may be arraigned upon that appeal 
at the king's ſuit. 21 F. 5. 28.b. 

| If an appeal of murder or robbery be brought by A. agadeſ B. and 
. is thereupon acqut by verdict, regularly this is a good bar to an 
indiftment preferred by the king for the ſame robbery or mr: both 
at common law and at this day. | 

But an acquittal by battle upon an appeal is held to tbe no bar to - 
an inditment for the ſame offenſe: vide Stamp. P. C. Lib, a. us 36. 
þ. 106. 5. (*) 

| And at common law, if A. had been arraigned upon an inditment 
| for murder or robbery, tho within the year, if an appeal be after 
drought for the ſame crime auterfoits acquit upon the indiEtment. had 
been a good bar to the appeal, 16 E,$. 1.64. mY 

And therefore the juſtices at common law would rarely arraqgh a 
priſoner upon an indiftment, eſpecially for murder within the year 
afrer the death in favour of the appeal. 22 E. 4. Coron. 44. unleſs 
the appellant had been an infant 32 #. 6. Coron. 278 & 279. or the 
evidence had been very pregnant. 21 H. 6.28. b. Ws 
But now by the ſtatute of 3 H. 7. cap. 1. in cafe of murder 'or 
manſlaughter the juſtices ſhall proceed to arraign the priſoner upon 
an indictment, tho within the year ; and if the principal or acceflary 
[25 0] be acquitted 'or attainted within the year and day, yet this 

ſhall be no bar to an appeal againſt them, as if there had 


(*) The reaſon afſigned for this by ſays, that if he be acquit by battle, he ſhall 
Stamford is, becauſe trial by battle does ,go quit not only againſt the appellants, but 
not he againſt the king, whurefoce he ſhall alſo from the ſuit of the king, quia per hoc 
not be bound by ſuch trial, yet Stamford furgat innocentiam ſuam werſus omnes, ac fi ſe 
makes a guerre of this, for Bra#. Lib, III. poneret ſuper patriam, & ered omnind ipſum 
'caþ.19« $.8. is expres to the contrary, and gcgquictaverit, | 


been 
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been no ſuch acquittal, and therefore tho upoa the indictment the of- 
fenders be acquit within the year, the court ought not to diſcharge 
them; but at diſcretion to bail. or commit them, till the year and day 
be paſt, vide le flatute. 

So that by this ſtatute auterfoits acquit or attaint upon an indiCt- 
ment of mnrdet or manſlaughter is no bar of an appeal for the ſame 
death, tho on the other fide auterfoits acquit or attaint upon an appeal 
ſtands ' ſtill a good bar to an inditment for the ſame murder or man- 
ſlaughter. Stamf. P. C. ubi ſupra. 4 Co. Rep. 40. a. Darley's caſes 
| But auterfoits convift of murder or manſlaughter, and had his clergy 
upon an inditment is a good bar to an appeal notwithſtanding this 
ſtatute, for indeed the ſtatute itſelf hath this exception, the benefit of 
clergy not being had, 4 Co. Rep. 45. b, Figg's cale, and this, tho an 
appeal were depending, whereunto the priſoner had not pleaded at the 
time of his acquittal. 4 Co. Rep. 45. b. Holeroft's caſe. 

| But the caſe of other appeals, as of robbery, rape, &c. are not 
within this ſtatute, and therefore auterfoits acquit upon an indictment 
within the year ſtands as at common law a good bar to ari appeal of 
robbery,. or any other offenſe other than murder or manſlaughter. 

And yet at this day the judges never forbear to proceed upon an 
indictment of robbery, rape, or other offenſe, altho within the year, 
and the reaſon is, becauſe appeals of robbery eſpecially are very rare, 
and of little uſe ſince the ſtatute of 21 F. 8. cap. 11. gives reſtitution 
to the proſecutor upon an indictment, as effeCtually as upon an ap= 
_ peal. 

Index to 2 Hawk. P. C. Tit. Bat, 


THAP. XXXL OE am 
Concerning the plea of auterfoits attaint or convict of the ſame felony, 
or any other offenſe. 


F . be indifted and convict of felony, but hath neither judgment 
of death, nor hath prayed his clergy, this is no bar of a new in- 
dictment for the ſame offenſe, if the firſt were infufficient. 4 Co. Rep. 
45. a. Vauxe's caſe, and it ſeems, tho it were ſufficient, yet it is no 
bar without clergy or judgment; but if he had hi; clergy allowd him, 
_ Vol, IL. Q auter= 
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auterfoits convit and had his clergy is a good bar to an inditment, | 
or an appeal for the ſame crime, and ſo remains at this day, not-= 
Anceproeny the ſtatute of 3 ZH. 7. cap. l. 4 Co. _ 40. a. 45. b, 
FW':igg's caſe. 


And fo it is tho he prays his clergy, and the court will adviſe upon 


it, tho the clergy be not aQtually allowd. .O)- 4 Co, Rep. 46. a. Hol- 
_ croft's caſe. Co. P. C. cap. 5T. 


 Auterfoits attaint de meſme felome, tho upon an infulfclont TY 
ment, was at common law a bar to appeals, as well as indictments of 
the ſame offenſe. 4 Co. Rep. 45. a. Fauxe's caſe, and remains fo ſtill 


_ at this day in all cafes but in appeals of death, which 1s alterd wo the 


ſtatute of 3 H. 7. cap. 1. 


If A. be attaint of felony by outlawry, yet, if he reverſe the ont- 
lawry, he ſhall be put to anſwer the fame felony, and plead to the in- 


_ditment, whereof he was outlayyd; but if he reverſe the outlawry 


for this error, becauſe he was auterfo:ts acquzt for the ſame felony, 
(which, as before.is faid, is afſignable for error,) he ſhall be dif- 
charged of the indictment, for it ſtands as wy: 2 plea! to the indiCt- 
ment, as an error in the outlawry. 

[2 52 1 If 4. be indifted of piracy and ockebay to EPTGS hath 


judgment of peine forte & dure, and by the general pardon 
piracies are excepted, but the judgment .of peine forte & dure is par- 


 doned by the general words of all comempts, gzere, whether he may 


be arraigned for the ſane piracy, but by the better opinion he may 


be arraigned of any other piracy committed before that award, 14 Els, 


Dy. 308. a. 
If 4. be attaint of wake or felony by outlawry, yet he ſhall not 
be de novo indifted or appeald for the {ame felony till the outlawry 


be reverſed, for auterfoits attaint of the ſame felony is a good plea. 
Co, P.C. 215, | 


Auterfoits attaint de murder i iSAa @ good plea to an indictment of petit 
treaſon. 
If MN. had beeai indided at common law of felony, and had judg- 
ment of death, yet he may notwithſtanding his attainder be arraigned 
for treaſon committed before the felony for the advantage of the king, 


who is to have the eſcheat, but not for a treaſon committed after the 


felony. 1 Fe. 6. 5. b. Stamf. P.C. Lib... cap. 37. fol. 107. 6, But 


\ (*) See the caſe of. Arn/irong and Lille, Kel, 103, 104. 
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in this my lord Coke differs from Stamford, and faith that for a treaſon 
committed after he ſhall be arraigned. Co. P. C. p. 213. { a) 

If 4. commit divers robberies, one upon Þ. another afterwards 
upon C. and afterwards another upon D. and they bring ſeveral ap- 
peals, and he be attaint at the ſuit of B. yet he ſhall be put to anſwer 
to the appeals of C. and D. for the benefit of the reſtitution of their 

goods. Stamf. ub: ſupra. 

| And if there be an inditment and attainder at the proſecution of 
B. yet quere, whether after at the proſecution of C. he may not be 
put to anſwer an inditment at his proſecution to have benefit of reſti- 
| tution upon the ſtatute of 21 H. 8. cap. 11. Stamp. £16. 3. cap. 10. 

It ſeems in that caſe there may be an inqueſt of office to inquire of 
the robbery of C. ſo as to intitle him to reſtitution without arraigning 
the party upon an indictment of C. 

If A. commit ſeveral felonies and be attaint for one of thoſe 
felonies, and the king pardon that attainder and the felony, : [253] 
for which he was attaint, it he be after indicted or appeald for the 
ſame felony, he may plead his attainder, and it will be no good repli- 
cation to ſay he was pardoned after. 

But yet he may be indicted or appeald for the other felonies, and if he 
plead his former attainder, it is a good replication to ſay he was par- 
doned after, whereby he is now reſtored to be a perſon able to anſwer 
to thoſe offenſes. 6 H. 4. 6.6. 10 H. 4. Coron. 227. vide contra 
Co. P.C. p.213. | 

And ſo if a perſon attaint commit a felony aſter, and hs pardoned 
the firſt felony and attainder, yet he ſhall be put to anſwer the new 
felony. 6 H. 4. 6. 6. 


If 4. commit ſeveral felonies and be convict for one of them, ut | 


no judgment of death nor clergy given him, he may be indiQed for 
all thoſe former felonies. Stamf. ub: ſupra. 


But if he had been convict for any one felony ad praved his cler- 


gy, and read and been deliverd to the ordinary, he ſhould never be 


arraigned for any of thoſe former fe!onies. And it ſeems by the better 


opinion, that if he had prayed his clergy, &@ tcradito ei libra legit ut 
clericus, but no award of tradutur ordinario, yet he ſhould not be ar- 
raigned for any __ committed before his clergy allowd, for it was 


(a) The caſe in 1 H.'G6. 5. b. was of a fore 1ather makes againſt Stamford in fa- 
treafon ſubſequent to the felony, and there= vour of ord Coke's opinion, 


'Q2 OE, _ the 
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' the fault of the court, that they did not award tradatur ordinaris, 
4 Eliz. Dy. 211... Co. P.C. cap. 57. 

' And the reaſon is, becauſe the ſtatute of 25 E. 3. cap. 5. pro clero 
enacts, that he ſhall be arraigned of all his offenſes together, and then 
deliverd to the ordinary, and therefore if once deliverd to the ordi- 
_ nary, all his capital offenſes committed before are in effe& diſcharged, 

_ and therefore at leaſt before the priſoner departs from the bar after 
his clergy allowd, he muſt be indicted, or otherwiſe he 1s for ever r dif- 
. charged. 

But for any felony committed after conviction and ny allowed, 
he may be indifted and arraigned, but not if he ſtands attainted and 
unpardoned. 

© But at this day that old law concerning. gs diſcharge of 

18 54] offenſes by clergy allowd is alterd. 
By the ſtatute of 8 El:;z. cap. 4. it is enaQted, ** « That if any per- 
* fon admitted to his clergy ſhall before ſuch his admiffion have 
 & committed any offenſe, whereupon clergy is not allowable by the 
« laws and flatutes of this realm, and not being thereof indifted and 
« acquitted, convicted or attainted, or pardoned ſhall and may be in 
« died or appeald for the ſame, and put to anſwer, as if no ſuch 
© admiffion to clergy had been. 
And by the ſtatute of 18 Eliz. cap. 7. delivery. to the ordinary iS 
* taken away, and burning in the hand wholly. ſubſtituted. in lieu there- 
of, and that every perſon admitted to his clergy ſhall anſwer ſuch 
_ felonies or offenſes, as he ſhould have done, if he had been deliverd 
- to the ordinary and made his purgation. 
So that now clergy doth diſcharge all offenſes precedent within 
clergy, but not ſuch other offenſes, as are out of the benefit of clergy. 
There remains one ſpecial kind of auterforts acquit of another per- 
ſon, than he that pleads it, which I fall mention and ſo conclude 
this chapter, | > 1 Og | 
The acceſlary vpoR his arrai ignment may plead the acquittal of the 

ines. 
| A gadler arraigned for the voluntary ls of a priſoner for felo« 
ny may plead the acquittal of the felon of the principal felony, and 
fo may the reſcuer arraigned upon an indiftment for reſcue of a felon, 
and that is the reaſon, that the gaoler and reſcuer ſhall never be ar- 


raigned till the principal felon be tried and convicted, becauſe if he be 


acquitted, the gaoler or ' reſcuer © cannot be guilty of felony, 
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| If A. ſteal the goods of B. and break priſon, A. may be arraigned 


or the felony of breaking priſon before the arraignment upon. the 
principal felony, but if 4. be arraigned upon the principal felony and 
acquitted before conviction of the felony for breaking the priſon, 4. 
may plead this acquittal, for hereby that felony is purged before his 


 _ conviRtion, this was Mrs. Samferd's caſe in Kent for ſteal- 


ing the goods of the carl of Leiceſter. (*) yt. 5 ] 
To conclude this whole matter of auterfoits acquit, convit or at- 
taint theſe things are to be obſerved. 1. The party that pleads the 
record muſt plead it ſpecially ſetting forth the record. 2. He muſt 
either ſhew the record /ub pede figilli, or have the record removed 
into the court, where it is pleaded by certiorari, or if it be a record 
of the fame court muſt vouch the term, year and roll, for the record 


1s- part of his plea. '3. He muſt make averments, as the caſe ſhall 
require, as that he is the ſame perſon, that it is the ſame offenſe. 


4. No iſſue ſhall be taken vpon the plea of nul zzel record, becauſe it 

is pleaded in court, but the king's attorney may have oyer of the re- 
cord. 5. The averments are ifſuable. 6. If iſſue be taken upon 
them they ſhall be tried by the jury, that is returned to try the pri- 


ſoner by the ſtatute of 22 H. 8. cap. 14. 7. He, that pleads” theſe 


pleas, muſt alſo plead over not guilty to the felony, for if the pleas be 
Gparged againſt him, yet he ſhall be tried pon the not guilty. 


See Index to 2 Hawk, P, c. Tit. Bar. | 


(*) Vide fupre, Part I. þ, 612, 


CHAP, XXXIIIL 


C encerning pleas to the felony, viz. Not guilty. 


EGULARLY, where a man pleads any plea to an inditment or 
appeal. of telogy that doth not confeſs the felony, he ſhall yet 
plead over tg the felony in favorem vite, and that pleading over to 
the felony 1s neuher a waving of his ſpecial plea,” nor makes his plea 
inſufficient for doubleneſs. 22 E. 4. 39. b. 
| And therefore, if he pleads any matter of fact to the writ or 


indictment, or pleads anterfvits convid, or auterfeits acquit he ſhall [256] 


plead 


PORT W | ffs 
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plead over to the felony; and altho he doth it not upon his plea, but 
his plea be found or tried againſt him, yet he ſhall not be thereby 
convict without preeding to x the felony and trial bn 22 * 4. 
39. 6. | 
But if a man plead to the juriſdiion of the court, as if an indict 
ment of rape be found before the ſheriff in his. Zurn and deliverd to 
the juſtices, becauſe the ſheriff hath no juriſdiction to take an midiCt= 
ment of rape, the-priſoner may plead to it without anfwaing to the 
fclony, thus it was done, 22 E. 4. 22. b. which: was one Fheeler's 
caſe; fo if the juſtices of the'peace | ſhould arraign one for treaſon. | 

Or if a man plead a plea, that confefſeth the faCt, -as a releaſe 1 in 
an appeal, he ſhall not plead over to hn POOR wp ak 4. 39. b. 
9 Hl. 4.1.5. «et Gi 

But yet even in that caſe it Gems to me, 5 that he may, if he a, 
plead oyer to the felony not guilty, and a 2K it is bras by _ 
ham, 71 EE. 4. 15. a. itt caſe of 2 rdeaſe.” 

It A. be indicted' of felony and plead the kinks ay wy in- 
fund. if the indictment be of murder, and the party plead a pardon 
of felonies, or the like, he ſhall not need to: goo over to the felony, 
| becauſe'it ſuits wot with his plea. 

Ang yet, if the pardon upon a Gnmatit of the wetie ai; or 
upon adviſement of the court be adjudged inſufficient, the party ſhall 
not be thereupon convict, but ſhall be put to plead to the felony and 
be tried for it, and yet the pleading of the pardon is a kind of con- 
tefſion of the fact, but yet in favorem vite the'party ſhall be put to 
anſwer the felony (#) ; and thus it was done in the caſe of Rutaby, 
_ (}) who was indicted for murder in Durham, and the indictment re- 
moved by certiorari into the king's bench, and there he pleaded the 
kmg's pardon of 'murder, which for Wine defects were Aged 1 in- 
iufficient to pardon him. 

He was thereupon, remanded, and the indiftment remitted, and 
tried for the fact in Ws, and, as I have heard, cok. ge Tony 
_ TOES C 
| (26 , And arts; in all caſes of felony Or avafacl whe! a 

L Wan. pleads a ſpecial matter, tho he conclude his plea with 
not guilty tO the felony, or doth not conclude it fo, yet if his plea be 
tried or found, or ruled «gt him, he ſhall be put to his pol of not 


(*) Yice ſupra, $+ 239+ © Vid: Jajng 2 Park l. p. 467, Part Il. þe ” 
guiliy 
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guilty and be tried for the felony, for tho a man ſhall loſe his land in 


ſome caſes for miſpleading, yet he ſhall not loſe his life for miſplead- 
ing. Stamf. P. C. Lib. I. caps 34. fol. 98. b. 

- And therefore the book of 14 E. 4.7. a. that ſaith, if the appelee 
Sri and it be judged againſt him, .it is peremptory, and he ſhall 
be executed, muſt be underſtood cam grano /alis; and therefore Brook 
1n abridging it, B. Peremptory 86. makes doubt of it. 

But the true difference ſeems to be this, if a perſon be indicted or 
2ppeald of felony and he will demur to the appeal or indictment and 
it. be judged againſt him, he ſhall have judgment to. be hanged, for 
it is a confeſſion of the indiftment, and indeed a wilful confeffion, for 
he may - have all the advantages of exception to the inſufficiency of 
the inditment or appeal by way of exception either before his plea 
of nat guilty, or after his conviion and before judgment, as he might 


have by demurrer, and in caſe of his demurrer no Judgment of peine 


fort & dure can be given, ,þecauſe the demurrer 1s a plea, ,and thus 
the book of 14 E. 4. 7. @. and 7 £. 4..29. a. are to be underſtood, 
and accordingly 2 Co. Inftit. 118. ſuper ſtat. Weſtm. 1. cap. 12. 

\ But if the priſoner pleads in bar, and concludes, as be ought to the 


lang, or plead a pardon, where he concludes not to the felony, and 


the attorney general demur, and he Join 1n demyrrer, and it be ad- 


judged againſt the priſoner, yet he ſhall be put to anſwer the felony, 
. for this demurrer is no confefling of the indictment, and it is all one, 


as if his plea were found againſt him by the. jury, or by certificate of 
the biſhop, which yet is not ſo peremptory {a} but he ſhall be after 
tried for the felony. Stamf. P.C. Lib. II. cap. 34. fel. 98. be. 

If 4. be indicted of murder and he hath the king's pardon, 

of manſlaughter, if he be arraigned upon the indictment for '(2 $8] 
murcor, he muſt not plead generally net guilty, for then he waves his 
pardon, but he muſt confeſs the indiftment as to manſlaughter and 


| plead thereunto the king $ pardon, and as to the murder, V1%. IMers 
 feetion” ex maliti6 pracogitatd he is to plead not guilty, : and if he be 


tound guilty of murder,. he ſhall bave judgment, it acquit, of the 
murder, then his plea ſhall be allowd, and thus ] digegted it in Sir 
Thomas Petius's caſe in Norfolk about 24 Car. 2. and it is purſuant 
to the direction of the ſtatute of 13 R 2. cap. 1. which requires, 
that before the pardon allowd it ſhall be inquired by the country, 


| (#) Sex, Z. 4+ 7o & 
Q +4 whether 
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whether the party were lain of malice prepenſe, and if ſo, the pardon 


to be difallowd. 
Now the plea to the felony conſiſts of two parts, viz. 1. The 


ifſue of net guilty. whereunto the clerk joins iſſue cy). priſt, 2. The 


putting himſelf upon the Oey when the cart ACC how he 
w1ll be tried. 

If either of theſe fail, it is in law a wie mute, adreroipen m 
caſe of felony he is put to his penance, 'and in caſe'of treaſon he hath 
JudgieHil, as upon a nihil dicit, and ſo 1s attainted. 14 E. 4.7, a. 

In cafe of an, indiftment of felony or treaſon there can be no juſti- 
fication made, as a man cannot plead, that what he did was ſe defen- 
 dends, of in his defenſe" againſt a $3 or mw bead it amount in 
truth to no felony.” os 

* And the reaſon is, becauſe the inditment Savaſithcd in ht. that 
_ the fat was done proditorit & contra ligeantie ſuc debitum, and in 
felony, that the fat was done felonic?,” which is the point of the in« 


dictment, and muſt be anſwered direaly, but upon Tet guilty pleaded. 


he ſhall have the advantage-of all fuch defenſes, as he can'make to 
acquit himſelf of the felony or treafon, and may give all his ſpecial 
defenſe in evidence, tho the matter of fact be proved upon him, and 
ſo it is the moſt advantageous plea for the priſoner. 
If dureſs and compulſion from others will excuſe him or his own 
' neceſlary defenſe in ſafe-guard of his life, or any other matter, the 
[259 ] jury upon the'general iſſue ovght to take notice of it, and to 
Na find their verdict ———— as Ty, as-1f it were or 
could be: ſpecially pleaded. | 
And row we have brought the Aifoner to his trial, ah we 


ſhall now proceed. And theſe trials of ar are of two gn. 


P1z. by battle, or by the jury. * 

The former doth not concern indiAments, for therein there is no 
trial by battle, but concerns only appeals and approvers, and I ſhall 
therefore defer the diſcuſſion of trials by battle, till I come to con- 
ſider of appeals in the end of hs vOUp "and prope” to the buſineſs 
of tra] wy Jury. | 


- 


CHAP. 


» Pra — 


"ey 


| 
f 
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CHAP. XXXIV. 


Touching the trial of offenders by jury, and fir/t, the proceſs. 


FTER the priſoner hath pleaded and put himſelf upon the coun- 
try, the next oy: in order of OO is the tnal of the 


And therein theſe things will As neceſſary to be ac I. 


The proceſs, that brings ia the jury to try the priſoner. .2. The re- 


turn to be made of them, and of. what nature and quality they ought 
to be. 3: :What is to be done, if they appear not, or be challenged 
off. 4. Concerning the -challenge of the king, or of the priſoner 
unto them, if they do appear. - 5. 'The trial and allowance, or difal- 


| lowance of the challenge. 6. The-order of the ſwearing of the jury. 


7. The evidence to be given to the jury, what, and how, and in 
what manner. 8, The demeanor of the jury before and at the time 


. of the delivering of the verdict. - 9. 'The To atfelf, how to be 


given.and ordered by the jury and by the court. 10, What is to be 
done in caſe of miſcarriage of the jury either in thx eſe, 


or the cireumſtances that attend it. + [2 260] 


I. And firſt therefore I will conſider what, an how proceſs is to- 
bile to bring in the jury. 
- And this will be-various —a—i_s to thoſe courts or judicatories, 


awherein the priſoner 1s to be tried, v:z. 1. In the king's bench. 2. 


Before commiſſioners of oyer and termi 3. Before juſtices of gaol- 
delivery. 4. Before juſtices of peace, for theſe are the uſual ha. 
where matters of this nature are determined. 

1, Therefore, as to the king's bench. F* 

- It the offence be committed in the county, where the. king s bend, 
fits, and the indiftment be originally taken in the king's bench, and 
the priſoner arraigned there, the' court may proceed de die in diem in 
the term-time, and there needs pot hfteen days between the ze/te and 
return of the werire fac* to bring in the j © jury. 9 Co. "_ 118. 5. lord 
Sanchar's caſe. 


And the ſame law is, if the offenſe hs comme in the ſame coun- 


| iy where the king's bench fits, and the inlictment be taken before 


juſtices 
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juſtices of peace of the ſame county, and removed into the king's bench 
by certiorari, and the priſoner be there arraigned and plead. 

But if the offence be committed, and the inditment taken in ano- 
ther county than where the king's bench firs, and it be removed into 
the king's bench by 4e7ticrari, and the prif one be there arraigned and 
pleads, there muſt be fifteen days' between the zc/ze and return of the 
venire fac or other proceſs. Lord Sanihar's caſe.. 9 Co. Rep. ubi ſupra. 

"The venire fac” as all other proceſs of that court, ifſues in the king's 
name under the ſeal of the court and zeffe of the chief juftice, and 
always ought to bear _ after the iſſue Jager between the king and. 
the prifoner. {4 

2: As to the xminiies of oyer and terminer.. Tho there goes out 
a general precept in the name of three or more of the commiſhoners, 
and under their ſeals fifteen days before their ſeflion direted to the 


ſheriff to return twenty-four jurors to try the zdue between the king 
[2621] 
' Taigned and. pleaded to the country a precept ought to iſſue to the 


and the priſoners to be arraigned, yet this 3s but preparatory, 
and to have a jury in readineſs; for after the priſoners are ar- 


ſheriff in nature of a verrre facias, which may bear zefle the ſame day, 
that the priſoners plead, commanding the ſheriff-to retura twenty- 
four, &c. to try the iffue upon ſuch a day, and this precept muſt be 
in the names and under the ſeals of the commiſhoners or three of thems 


whereof one of the' guoram; 4 Co. Inftit. cap. 2. þ- 164. and net 


barely by an award ypon the roll. 
Or they may make their precept returnable the fare day that the 


| coals pleads, aa: ia horam primam pofi meridiem, T&c. for juſtices 
| of over and terminer may take their indictment, and arraign the pri- 
| ſfoner and try him the ſame day, againſt the opinion of 22 E. 4. Coron, 


44. as appears by the precedents cited 4 Ce. 1n/tit. ubi ſupra, and by 


COMMON experience. 


- If they make their precept remnable any EPS. cog as for ace 
the. ſecond day of the ſeffions, they muſt not only make an, adjourn- 


ment, but record the adjournment, or elſe it will be intended return- 


able after their ſeſſions, for the ſeſſions is intended only the firlt day 
and/no longer, unleſs an adjournment be entred. | 
3. Juſtices of gaol-delivery, after the priſoner hath pleaded, may 


_ take his pahnel from the ſheriff without making any precept to him, 


4 H. 5. Rnqueft 65.4 Co. Inftit. cap. 30. p- 168. the reaſon given is, 
þccaule juſtices of  gaol-delivery ſend out a general commandment to 
the 
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he: ſheriff before their ſeſſion to return juries againſt they come, 
otherwiſe it is, where they have a ſpecial commuſſon per Hankf. 

| But this is not the reaſon, for ſo it is done by juſtices of oyer and 
termiuer and juſtices of peace, and yet ys make [poco precepts of 
venire fac* vide antea, cap. 4, | 

- 4, Juſtices of peace, as to the point of their precepts of wenire fac? 
agree with jultices of oycr and terminer, for they are as to this purpoſe 
commiſſioners of ozer and ferminer, and may indict, arraign and try 
the ſame day in caſcs of felony, as it is agreed 4 Co. Jnft. p: . 

[262] 
164. and uſual practice. 

Now there be certain, Yurey nba touching the proceſs 
againſt the jury. 

1. In all caſes, where the proceſs is by writ or precept, as well the 
award, as the writ or precept ought to mention truly the vi/ne, from 
whence the jury hats come, and where it is only by award without 
writ or precept, as in eaſe of the juſtices of gaol-delivery, the award 
ought to mention the vi/xe, from whence the jury ſhall come. 

As if a murder be- ſuppoſed to be at hp the venire fac' _ to re- 


| turn a jury de wicineto de D. 


If the murder be alledged apud civitatem Briſtol, tbe venire fac” is 
moſt properly de Bri/tal, and it is good, becauſe a city, 7 H. 4. 13. a. 
Enqueſt 36, but if it be from a place not a wy it muſt be de vicinets 
de D. 


But tho it be a city, yet the venire 29-46 FY vicineto civitatts Briſtol is 


: good, tho-it be alſo a county, as hath been often reſolved _ the 
opinion of Stamford, Lb. IH, cap. 4. fol. 154. b. 


If the ſtroke be laid at B, and the death at C. in the ame county, | 
the wenire fac mult” be de Vicineto B. & C. becauſe both make the 


enact 


+ But by the ſtatute (a ) wie the fntke 60. ets county, and the 
death in another, the indictment ſhall be, where the death was, and 
the vi/ne ſhall be from the place, where he is alledged to die, for 


_ neceſſity, becauſe the proceſs is not to go into the other county. 


If a murder be laid zz quadam plated vocat” Kings-ſtreet in parochid 


| Sante Margaritz apud civitatem Weſtm. the v:i/ne ſhall be neither. 
from Kune ciideets; becauſe it 1s alledged to be only platea nor de wici- 


neto. civitatis Weſtm. but de vitineto parochie Sante Margarite, 
becauſe more certain, 6 Co. Rep. 14. a. Arundel's caſe, * 


(a) 2 & 3 8. 6, cap, 24s | 
| But 
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But if a murder be laid apud B. in parochia de C. the venire fac” 
ſhall be de vicineto de B. becauſe more certain, for it ſhall be intended 
[ 6; ] 2 vill or hamlet within a parith, and by common intendment 
a pariſh may contain many vills. _ Co.. Rep. 25. 6. Hare 

por” s caſe, 

But at this day by the ſtatute of 22 P.s 8. caps 2. was vba) by 
32 H.8. cap 3. if a foreign plea be pleaded i in caſe of an indiftment of 
felony, it ſhall be tried by the jury, that. ſhould try the ifſue' of #02 
guilty, but in caſe of an indictment of treaſon, as I have before ſaid, 
that ſtatute takes not place, but it ſhall be tried by a jury of Que Foe | 
or county, where the foreign matter pleadeth ariſeth. 
2. As to the number of the j jury the venire fac* or.precept is only 
venjre fac' twelve, but the ſheriff ought to return'twenty-four. 
But the general precept, that ifſues before a ſeſſions of gaol-delivery, 
oper and ferminer, and of the peace before mentioned is to return twert- 
ty-four, and 4” Me the aan -ct returns _-uw that { Over: _—_ 
eight. 

Bat the wich or orecept to try he aig othee he Choc pleaded is 
only wvenire fac twelve, and CO are FRaraeR by the ſherilf 
 ypon that pannel. os 

. 3. Touching the manner of the precept, writ, or _ 

If A. B. C. and D. be indicted for one felony or murder before any 
' Juſtices, they may ifſue one venire a5 or _ iſſue ſeveral venire fac? 

or precepts, or awards of that kind. 3" 

If the venire fac” be joint, then if 4. challige twenty atbcarocily, 
or challenge for cauſe, the jurors challenged ſhall be drawn agaiuft 
all, for each may have his ſeveral challenge, and the like, if it were 
nan appeab; fo that, if there wereeighty upon the pannel, they may 
| be all challenged off by their ſeverel peremptory challenges, which is 
4 great inconvenience, 'and therefore in ſuch cafe they antiently uſed 
to ſever the priſoners, and ſo put them to challenge apart, whereby 
they mayipofſfibly hit upon the ſame perſons. 9 E. 4. 27. b. 21 H.6. 
22. a. 22 H. 6.4. a. therefore the beſt way is. to make out ſeveral ve- 
zire fac' and conſequently, if the pannel be M1 off, ”_ forty 
tales raay be-granted upon each venire fac'.. 

And ifthe vearre faf inan appeal be once granted ns; it cannot 
[26 '7, wage ſevered, neither can there be ſeveral zales, for 

if the venire fac? be joint, the tales muſt be joint, 27 H. 6. 
$& 6. | | 


And 
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And it ſeems, that in caſe of an indictment, tho it be the king's ſuit, 
if once 2 venire fac? ifſue joint, there cannot iſſue a ſeveral venire fac 
nor a ſeyeral tales, which in many cafes may much delay, if not 
fruſtrate the trial. 

But before juſtices of gaol-delivery, where there is no precept but on- 
ly an award, tho at firſt the award be joint, and the pannel accordingly 


returned by the ſheriff, and the priſoners challenge peremptorily ſc- 


verally, whereby there are not enough left upon the pannel to try 
thei, and a tales is awarded returnable the next day, yet the court 
may ſever the firſt award and alſo the tales. Plow. Com. 100. a. b. 
Saliſbury's caſe adjudged. 


It is therefore conſiderable, whether the difference Sion the caſes 
of the old books and this be, that thoſe were of an appeal, which 1s 


the party's ſuit, and this of an indiQtment, which is the king's ſuit» 


or rather, (as I think,) becauſe this was in caſe of juſtices of gaol- 
delivery, where there is neither writ nor precept, but a command ore 


fenus, and when the record is made wp, then an award upon the roll, 


which the juſtices may model, as they pleaſe, at any time before the 
trial, and requires not ſuch ſtri& formality as Aa Writ. 4 A. * 
 Enqueſt 55. 


II. The ſecond general is touching the return of the ſheriff von 


the precept, and the quality of the jurors. 
Upon the writ or precept, or command to the herif he ought to 


make the return, whether the place or vi/ze be within a franchiſe or 
| not, andcannot return a mandavi balliyo, as in ſome caſes of appeals, * 
For here the writ is for the king, and therefore with a 101 omittas prop- 


ter aliquam libertatem. 


The writ commands him to return divdecim liberos & legales ho- 
mincs de yicineto; they muſt be, k. Freemen andregularly freeholders. 
2. Legales, without any juſt exception. And 3, They are to be de 
vicineto, but this is not neceſſarily required, for they of one ſide of 


the county are by law de vicineta to try an one of the other ſide of 


the county. 
But concerning the quality of the 3 jurors more. ſhall be fad, 


when we come to conſider of challenges. ' [265 If | 


The jurors returned by the, ſheriff were, at common law, thoſe, 


' that were to try the priſoners, but by the ſtatute of 3 ZH. 8. cap. 12. 
all pannels returned by ſheriffs or their miniſters, (which be not be, 


tween party and party,) before any juſtices of aol delivery, or of the 
peace, ; 
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peace, whereof one of the quorum, ſhall be reformed by puttirig tos 
and taking out the names of the perſons impannelled, by diſcretion of 
the juſtices, before whom ſnch pannel ſhall be returned, and the pan- 
nels ſo reformed ſhall be good and lawful, and the ſheriff ſhall return 
the pannel ſo reformed upon pain of 20/. 

This ſtatute, which began to be ſet on foot 11 Z. 7. cap. 24. hath 
much reformed many practices of ſheriffs in packing of juries in caſey 
capital. 

Note, tho the creambls of this ſtatute mentions iaqueſty of 1 inquiry, 
the body of the aCt ſeems to extend to all pannels, as well of the petit 
Jury, as of the grand inqueſt, and ſo it hath been conſtantly praCtiſed, 
for ifa priſoner be arraigned before the judge that fits upon the crown-- 
ſide, it hath been always uſual for the judge to ſend for a jury to the 
judge of n# prius, and when the jury is brought, the ſheriff returns 
them between the ng 5 and the. ans which is by = virtue of thas 
ſtatute. 

Where the jury muſt be de medietate Pen and how matters res 
bin to the quality of the jurors will be conſidered, when Wwe come to 

confider of challenges: fe <1 
UL. The third general is to conkder what | 1s to be Jon i the jury 
appear not, or be fo challenged off, that there are not ny _-_ 
_ the pannel to try the priſoner. 
' If the procels be in the king's bench, and hs jury fill not, or is ; 
challenged off, that there” are not enough to try the priſoner, there 
ought to iflue a diftringas juratores, and a command to return tales. 
| But if the whole jury be challenged off, then a new vemre facias, 
and if none, of the jury appear, then a diſtringas juratores ſhall. ſuc. 
and no zales. 
But if ſorhe of FI jury appear, but not a full jury, or if {6 
[26 5). many of them, that appear, are challenged off, that there 
remains not a full jury, a di/tringas {hall iſſue with a tales. 

If a full jury appear, and before they are ſworn one of them $e, 
fo that there remains not a full jury, a zales {hall be granted, and ſo it 
is, if one jurymandies after he be repre and ſworn. 12 H. 4.10. a, 
20 E, 4.41: 

If a tale ifſne; and og as not appear full, Or Fa challengid of, fo 
a thoſe that appear upon the- principal pannel and tales make not up 
a full jury, another tales may be granted. 14 He 7. 1. 6. 6 
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' In cafe of felony atales may be granted of a greater number than the 


principal pannel in reſpect of challenges, fo that there may be forty 
gals or more. 14 H. 1. 7. but if ſeveral ſucceeding tales be granted, 
the Hatter muſt be lefs in number than that which was next before, 
unleſs the array of the preceding tales be quaſhed, and then has num- 


ber of the next may equal it. 20 H. 6. 40. a. ' 

' The times between the 7e/fe and return of the tales muſt be (as it 
ſeems,) as in the principal venire fac*, viz. if the indiftment be in a. 
foreign county and removed into the king's bench, fifteen ny; if in 
me Gs county, 'de die in diem. 

If the inditment be before juſtices of oyer and terminer, the a 


_ well as the principal pannel, ought to be by precept in the names of 


three of the juſtices, and may be made returnable dz ___ in diem, or ds 


hord in horam of the ſame day. 


And as to all other matters they nefendly the proceedings in the 
King's bench, viz. the number, the manner, and times of granting ts 
and fo need not be repeated. 

Before juſtices of gaol-delivery this learaing of tales is not of much 
uſe, becauſe there is no particular precept to the ſheriff to return either 
jury or tales, but the general precept before the ſeſſions and the awards 
or command of the court upon the plea of the CO 4 H. bs En- 

gueſt 55. Stamf. P. C. Lib. 11. cap. 6. fol. 155. p 

And yet, vide Plow. Com. 100. a. in Saliſbury 50 before þ -- 


juſtices of peace and paok-elivery, a ay granted returnable (267] 
the next day. 


See 4 Blacks, Com. 6h, 27. of Triai, &c, Index to 2 Hawk, P, C. Tit, Trial. See 2. 


Hawk, P. Coron; ch. XL, XLI. XLII. 


CHAP. XXXV. 


Concerning challenges, and 6, of peremptory challenges. 


(fiauenors: in reſpe&t of the parties taking them are of two 


kinds, 1. Challenges by the priſoner. 2. Challenges by the 
king. - on 


Challenges by the priſoner are of two kinds, 1. Without cauſe 


thewn, which are commonly called peremptory challenges. 2. With 


cauſe 
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cauſe ſhewri, which again are of two forts. L Of the array. 2. To 


the poll: 


In this chapter I ſliall confi ler peremptory challenges what they ares 


and what is to be done upon them. 

By the common law, if a man were ould of "Oy or RY 

and brought a writ of error upon the outlawry, and. aſhgned ſome 

error in fa&t, whereupon ifſue was joined, he ſhould not challenge 

peremptorily or without cauſe. Stamp. P. C. Lib. I. cap. 1. Fol. 158. a. 
The like law ſeems to be, if he: hd pleaded any foreign plea in bar 


or in abatement, which went not 16 the ms of he "_— vob of ſome | 


collateral matter only. | 
But if a man be indidted or at of was: ot Fre and a 


net guilty, or plead any other matter of fact triable by the ſame jury, 
; and plead over to the felony, becauſe his life is now at ſtake he might 


challenge peremptorily and without cauſe any jurors under-the number 
[268] of three whole juries, namely thirty-five of the jurors returned, 


and they are to be withdrawn out tot the pransl; an this) was | 


mn favorem vite, Moore 12 


And if twenty men were indifted for the ks bY tho by one 
_ anditment, yet every priſoner ſhould be allowed his Pony nn 


lenge of thirty-five perſons. 9 E. 4. 27. b.. 


Andit there were but one wenzre fac' aw arded to try Bs FO per- | 


' ſons chailenged by any one ſhould be withdrawn againſt them all. 
SE. 4. 27. Plow. Com. 100. Saliſbury's cale. + + 


But if he had peremptorily challenged above thirty-five when and 


mliſted upon it, and would not leave his challenge, then in caſe of:an 


indictment of high treaſon, it amounted to 1hil mo.) and Judgment 


of death ſhould be given againſt him. 


But in eaſe of petit treaſon or felony the priſoner was antiently put 


to peine fort & dure, as declining the trial by law appointed, the con- 
ſequence whereof was only the forfeiture of-his goods, but it amounted 


to no attainder, and conſequently no eſcheat of his lands; vide 14 E. 
4. 7. a. Plow. Com. 262. b. and thus the praQtice was until the poets 


ning of H. 7. vide 11 Afſiz. 6.17 E. 3. 23. a. 

But afterwards by the advice of all the judges of both benches it was 
reſolved, that the party ſo peremptorily challenging above/thirty-fve 
ſhould have judgment of death, and it amounted to anattainder, 3 ZH. 
7. 12. a. Co. P. C. 221, 228, for having pleaded to the felony, and 
put himſelf upon the country here could be no ſtanding mute, and there- 

fore 
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fore the judges reſolved on 'this courſe, as moſt conſonant to law, to 


be praQtiſed in all circuits. 3 HH. 1.19.4 
[But for all this the better opinion of latter times, as well as of for- 


mer is, that the judgment in caſe of ſuch a peremptory challenge of 


above thirty-five at-the common law before 22 . 8. in caſe of felony 
was-not an attainder but only -penance according to the reſolution of 
the judges :in the time of E. 4. mentiond by Huſſey 3 H. 7. 12. a. 
Stamf. P.C. Lib. VW. cap. 61. fol. 130. b. wean prerogat. 46. as 
Plow. Com. 262. b. per Weſton. | 

And in this caſe the jury-it-ſeems was not to be ſworn, [269] 


| but the judgment was given ſingly upon his peremptory chal- 


lenge. 
And yet, if a priſoner plead not guzlty, and put kinff upon the 


_ country, and the priſoner challenge peremptorily under three juries, 


viz. thirty-five, whereby the jury remains, and a zales is granted, and 
the jury appears, and the priſoner then ſtands mute, yet the jury ſhall. 


paſs upon him upon his plea- of nat > nt which he had befors 


pleaded. 15 £. 4. 33. 6. 
But by the ſtatute-of 22. 8. cap. 14. it is enacted, «< That No 
« perſon arraigned for petit treaſon, murder, or felony be admitted to 
4 any peremptory challenge ahove .the number of twenty, this a& 
+ was continued until. 32 #7. 8. cap. 3. and then made. perpetual. 
By the ſtatute.of 33.2. $. cap. 23. it is. enaRted, © That in caſes 


 < of high treaſon, or -miſpriſfion .of treaſon, peremptory challenge 


4 ſhall-not be allowd. 

But notwithſtanding. theſe Natutes, by the ſtatute.of 1 & 2P. & 
AM. cap. 10. enating, © That all trials for any treaſon ſhall be ac- 
*« cording to 'the due order and courſe of 'the common law,” :pe- 


Tremptory challenge of thirty-five or under, is, at this day, allowable | 
in caſes of high treaſon and petit treaſon. * Co. P. C. 227. "an 


£P.C. L16..3. cap. T1. fol. 158. a. 

And conſequently all the confequences thereof, namely the attain= 
der of the priſoner, that peremptorilv. challengeth above thirty-five. in 
an indiftment of high treaſon or petit treaſon, . ———_ as at .common 


law. 


But ED melmanies and other :felenics the FRF of 22 Y. 8. 
cap. 14 aking away the peremptory challenge of aboye twenty 
ſands in force. Co. Þ. C. 221, 228, 

V oL. 11. R | But 


269 HISTORIA PLACITORUM CORONZ. 


But then ſuppoſe the priſoner in caſe of felony peremptorily chal- 
lenges above twenty, what ſhall be done? ſhall judgment of death be 
given, as where he challenged above thirty-five at common law? And 
it ſhould ſeem, by the opinion of former times, it ſhould. 
For the ſeveral ſtatutes, that ouſt clergy in caſe of chal- 
[270] lenging above twenty, import, that by ſuch challenge the 
party ſhould be conviRt, otherwiſe clergy were needleſs to be ouſted 
vpon ſuch challenge, as 25 4. 8. cap. 3. vide 11 Co. =P Poulter” $ 
caſe 30 b. 4 & 5 P. & M. cap. 4. | 

But yet, if he challenge above twenty, as the law ſtands at this 
&a}; he thall not have judgment of death, but only his challenge ſhall 
be over-ruled, and the jurors ſworn for two reaſons. 1. Becauſe the 
ſtatute hath made no proviſion to attaint the felon, if he challenge 
above the number of twenty. 2. Becauſe the words of the ſtatute 
of 22 H. 8. are, That he be not admitted to challenge above the number 
of twenty, ſo that, if he challenge above twenty peremptorily, his 
challenge ſhall be only difallowd. Co. P. C. cap. 102. þp. 227, 228. 

If A. be indicted and plead nt guilty, the jury appears, he chal- 
lengeth ſix of the jury for cauſe, and the cauſes found inſufficient, and 
the fix are ſworn, and the reit of the jury challenged off, whereby 
the inqueſt remains pro defedtd juratorum, a tales granted and the jury 
appear; the priſoner may challenge peremptorily any of the fix, that 
were before challenged for cauſe, allowd, and ſworn 32 H. 6. 26. 6. 
14 H. 7. 19. a. for it is poſſible a new cauſe of challenge may inter- 

vene after the former ſwearing. 2 KR. 3. 13..@. but if a man chal- 


Tenge him for cauſe, he muſt ſhew a cauſe happened after the former 
_ ſwearing. 


+ But if the priſoner ke firſt pannel had challedged for inſtanee 


fifteen peremptorily, and then the jury remains for default of jurors, 
and a diſtringas with a forty tales is granted, he ſhall challenge. pe- 


remptorily no more than will fall up his number, viz. in caſe. of 


felony at this day five more, and in caſe of treaſon or petit treaſon 
twenty more to make up his full number of twenty peremptory chal. 
 Tenges in the firſt caſe, and thirty-five in the laſt, 


&e x Howk, P. C. ch. XLIII. of challenges. 4 Black. Com. ch. 27. pa. 352, &c. &c, 
Burn. Tit. Jurors, ſe, iv. of the challenge of Jurors, Index to Foſter, Tit, cha 
lenge. | | 


+ 


CHAP. 
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CHAP. XXXVL 


Concerning challenges for cauſe, in caſe of indiftments for treaſon or 
felony. 


HALLENGES for cauſe upon inditmients are of two kinds, 
/ either for the king, or for the priſoner, and each of theſe are 
again of two kinds, either to the array, or to the poll. 

The king may challenge the array or the poll. 4 H. 1. 3. 6. 
Stat. 33 E. 1. Ordinatio de inquifitionibus, but then he miiſt ſhew 
cauſe of challenge, but he need not ſhew the cauſe upon his challenge 
to the poll, till the whole pannel be peruſed. To” P. C. Lib. ll. 


cap. 1. fol. 162. 6b. 


Challenges by the priſoner for cauſe ſhewn are of two kinds, viz. 
Either to the array or to the poll, but it is no principal challenge 
either to the array or poll, that the ſheriff or juror is of the king's 
livery, but he muſt conclude to the favour. 3 H. 6. Challenge 11. 

If an alien be indicted or appealed of felony, tho the indiftment 
ought to be by a grand inqueſt of Engli/h, yet by the ſtatute of 28 
E. 3. cap. 13. the trial ſhall be per medietatem lingue, viz. half the 
Jury to be of aliens, except in caſe of felony by Epypoens, within the 
ſtatute of 1 & 2 P. & Md. cap. 4. 

And this ſtatute extends to felonies, as well made after the __ 
of 28 E. 3. as before, for the ſtatute 1s general all manner of inque/ts. 

And this ſtatute extended to trial of aliens indicted of treaſon alſo, 


and ſo the law ſtood till 1 & 2 P. & 1. cap. lo. which reſtored 


the common-law tral in treaſon, and conſequently ouſted medzetas 
lingue. 1 Mar. Dy. 145, a. Shirley's caſe. Co. P. C. p. 21. 
If upon an indictment of felony againſt an alien he plead 
not guilty, and a common jury be returned, if he doth not L572 1 
ſurmiſe his being an alien before any of the jury ſworn, he hath 
loſt that advantage, Dy. 304. a. but if he alledge, that he is an alien, 
he may challenge the array for that cauſe, and thereupon a new pre- 
cept or venire facias ſhall ifſue, or an award be made of a jury de 
medietate lingue. 21 H. 1. 32.6. but it is more proper for him to 
fur miſe it upon his plea pleaded, and thereupon to pray it, | 
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It ſeems, that upon indiftments, of treaſon or felonies, the priſoner 
pleading not guilty there ought at common law to be four hundreders 
returned : vide Sat. 33-H. 8. cap. 23. that oufted challenge for ſhire 
or hundred in caſes of treaſon, but that ſtatute as to treaſon was al- 
tered by 1 & 2 P. & Md. cap. 10. | | | 
| But the ſtatute of 35 H. 8. cap. 6. requiring fix hundreders, and 
that of 27 Eliz. cap. 6. requiring only two hundreders in perſonal 
aCtions extend not to trials upon inditments of treaſon or felony. 

Yet I never knew any challenge for default of hundreders upon a 


| trial of an indiftment for felony or treaſon. - 


Challenges to the poll for cauſe are many, as in other caſes, which 


I ſhall not mention at large, becauſe they are all gathered iip by my 
lord Cote ſuper Lit. N. 234. but ſhall only mention ſuch, as more 


ſpecially belong to capital cauſes. 
By the ftatute of 33 Z. 8. cap. 12. for treaſon or felony committed 


in the king's houſe and tried before the lord ſteward all challenge'ex- 


cept for malice is taken away. By the ſtatute of 25 F. 3. cap. 3. it 
is enafted, * That no indiCter be put in inqueſt againft the party 


&« indicted, if he be challenged for that cauſe. 


By the ſtatute of 2 F. 5. cop. 3. no man is to be adtnitted in any 
inqueſt upon the trial of the death of a man (a), unleſs he have 


. (a) That is to fay -in capital cauſes : 
1s Rlatute was introduftive of a new law 
only wth reſpe& to the guantam of the 


freehold, for by the common {aw it was re- 


> xprs that a juror ſhould be a freeholder, 
o that, tho this ſtatute be repeald by the 
general words of 1 & 2 P.& M, cap. 10. 
#9 to treaſon, yet ſome freehold was till 


neceſlary, and fo it was allowd in Fitz. 


Þarris's cafe by Pemberton 'C. J. ' See Star. 
Tr. Vol. {II þ, 263. notwithſtanding it 


was ruled otherwiſe in the caſe of lord 


Ruſſel by the ſame judge, Star. Tr. Pol. 
TIL. $. 634. and in the caſe of Col, Sydney, 
Thid.- p. 736. which laſt reſolutions were 
declared to be illegal by ſeveral afts of 

arliament. See 1 #, & M. 3. 2. cap. 2. 
Cw '3--cap. g. - See alfo Sir Fobn Hawles's 


| remarks on thoſe trials. Stat. Tr. Vols IV, 


þ. 169, & þ. 189, By 4&@5HW.& M. 


cape. 24. continued by 10 Ann. cap. 14, & 


Geo. 1. cap. 8, 'tis not ſufhcient, that a 
Furd# be a freeholder, but he muſt alſo have 
within the fame county freehold or copy- 
hold lands to' the clear yearly value of ten 
pounds, and tho this ſtatute ſeems princi- 

ally to regard counties at large, yet it 
hath" been allowd & extend to trials 1g 


lands ' 


London for high treafon, Francia's caſe. 


Star, Tr. Vol. VI. p. 58. and Layer's cafe 


Srat. Tr. Fol. V1. p. 245. See the ſtatutes 


of 3 Ges. 2. caf. 25. &© 4 Geo. 2. cap. 7» 
made perpetual by 6 Geo, cap. 37. where- 
by it 18 -provided, © That all leafcholders 
* upon leaſes for the term of 500 years or 


'* more, or for gg years, or any other term 


«& determinable upon one or more hives of 
«© an cſtate in 'pofſeflion im land 4n their 
« own right of the yearly value of tweuty 
* pounds or upwards over and above the 


©« reſerved rent pe thereout, (or in 


* the county of Middleſex upon any leales, 
« where the 1mproven- rents or 'value a-. 
*« mount to fifty .pounds or upwards per 
maniim over and above all ground rents 
« or other reſervations) may be ſummoned 
« or impannelled to ſerve on juries in ike 
« manner as freeholders, &c, And that 
© the ſheritfs of London ſhall not impannel 
or return any perſon to try any iſſue in 
« King's-bench, Commun Pleas, and- Exche- 
« guer; or to ferve on any jury at 'the 

'tefhons bf oyer and rerminer, gaoi-deli- 
« very, or ſeflions of the peace, but ſuch 
© who ſhatl be an houſhofſder within the 
© {aid city, and have real or perſonal ef- 


60 'tate. 
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lands or tenements of the value of 40s. per any. above all chargey, 
if he be challenged: And by the conſtruction of this ſtatute, 
1. It muſt be land of that value in the ſame county 9 H. 7. 1. 5. 
Again 2. He muſt not only be ſeiſed thereof at the time of the pan- 
nel made, but alſo at the time that he comes to be ſworn, otherwiſe 


| he may be challenged. 12 H. 7. 4. a. 


And altho the ſtatute of 27 Eliz. cap. 6. hath raiſed it to 4. per 
annum, yet that extends only to iffues joined in the king's bench, 
common, pleas, exchequer, and juſtices of aftiſe, ſo that it reacheth 
not to trials of felons before juſtices of gaol-delivery, oyer and terminer, 
or of the peace, but theſe trials ſtand as they did by the ſtatute of 2. 
H. 5. as to the value of jurors, vide tat. 33 H. 8, cap. 23. 

But yet by ſome ſubſequent ſtatutes the value of jurors freehold 1 in 
caſes of trial of felony is changed. 

By the ſtatute of 8 H. 6. cap. ultzmo upon a trial per me- 
dictatem lingue aliens need not have 40s. per apnn. ſo defec- 


Is 74] 


tus annui cenſiis is no challenge as to the aliens, but till it remains 


a good challenge as to. the other half of the jury, that are denizens, 
Stamp. P., C. fol. 160, b. | 

By the ſtature of 23 H. 8. cap. 13, upon trials of felony or murder 
in cities or boroughs a citizey or burgher worth 407, perſonal eſtate 
may paſs, tho he have no freehold, but knights or eſquires living therg 


are not within this proviſion. 


'The ſtatute of 33 H. 6. cap, 2. conceraing indictments of orfong 
living in Laxca/hire refers not to trials. 

By the ſtatute of 11 H. 6. cap. 1. a challenge is allowd of any per- 
ſon bving in the ftews of Southwark, tho he be of ſufficient freehold, 

Whea a priſoner challengeth tor caufe he ought to ſhew his cauſe 
pteſently {b) becauſe it js the king's ſuit, 1 H. 5. 10. b. 38 4ſiz. 22. 
{c ) but ſome books are, that he ſhall not ſhew cauſe till the pannel 
be peruſed 6 KR. 2. Challenge 105. but he muſt ſhew all his cauſes 
together per 24 Eliz. C. B, Bracket's caſe, 

If in a trial upon an indictment of felony eleven be ſworn, and the 


awelfth challenged, whereby the inqueſt remains for default of jurors, 


' 46 tate to the a of one hundred pounds, « found ſhall be admitted as a principal 


« aud that yo perſon ſhall be 1mpannelled © challenge, and the perſon ſo challenged 

F or returned to ferve on any jury for the 9 may be examined og oath as to the truth 

« trial of any capital offenſe, who ſhall * of the ſaid matter. 

* not be qualificd to ſerve as a juror in civil (+) Mo. 846. Luke and Chrks 

* cauſes; and the fame matter and cauſe (<) See Challenge 720, 

F* alleged by way of challenge and ſa | 
R3 And 
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and a diftringas with a tales iſſue, and the jurors appear, ruled r. 
The king ſhall not challenge any of the eleven ſworn, unleſs it be for 
2 cauſe happened ſihce their ſwearing ; if it happen before, tho not 


known till after, it ſhall not be allowd. 2. That the eleven, that 
were laſt ſworn, ſhall not be now firſt ſworn, but they ſhall be called, 


as they happen in the pannel. A. 43 & 44 Eliz. B, R. FF harton's 


_ caſe, Yelv. 23. 

And the ſame law is for the chilenge of the priſoner for cauſe, but 
he may challenge them peremptorily notwithſtanding they were for- 
merly ſworn, as before is ſhewn, p. 270. © 

Touching the trial of a challenge for cauſe made to the poll, v:4e 

Co. Lit. p. 158. a. If a juror be challenged before any jury 
[275] ſworn, two triers ſhall be appointed by the court, and if he 
be found indifferent and ſworn, he and the two triers ſhall try the 
next challenge, and if he be tried indifferent, then the two firſt triers 
| ſhall be diſcharged, and the two jurors tried indifferent ſhall try the 

reſt. - | 

If the plamtiff challenge ten and the priſoner one, then he that re- 
mains ſhall have added to him one choſen by the plaintiff, and an- 


other by the priſoner, and they three ſhall try the challenge. If fix 


be ſworn, and the reſt challenged the court may _ any two Get 
the fix ſworn to try the challenges. 


If the array be challenged, it lies in the diſcretion of the court how 


it ſhall be tried, ſometimes it is done by two attornies, ſometimes by 


the two coroners, and ſometimes by two of the jury with this dif- 
ference, that if the challenge be for kindred in the ſheriff, it 1s moſt 
fit to be tried by two of the. jurors returned ; if the challenge found 
in favour of partiality, then by any other two aſſigned thereunto by 


the court. 29 E/iz. CB. ro Trin, 21 Fac. B. R. Loyd 


and //illams (e). 2h 

But all this learning. touching chaſe to the poll, whether pe- 
remptory or for cauſe, is intended of trials by ordinary juries, not of 
trial by peers, for there no challenges is allowable, for they are not 
only trie:'s of the fact but in ſome reſpe&s judges. P. 7 Car. 1. Caſus 
_ cemitis Caſtle-haven (7), but of this more hereafter. 


2 Hawks P, C. ch. 43, 4 Blackſ\, Com. ch, 27. Burn, Tit, Jurors. Index to Foſter, 
Tit, Challenge, 


(e) 2 Rl. Rep. 363. (f) Stats Tri Val. I. þ. 366, 


CHAP. 
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CHAP. XXXVIL 


Concerning evidence and witneſſes. 


AVING gone through thoſe things, that are previous and pre- 
paratory to the trial, I come now to conſider the trial itſelf by 
jury, and the things concomitant with it, and firſt concerning the 
evidence to be given to prove the priſoner guilty, | 
To give a full account of evidence of this kind there will be theſe 
things examinable. 1. 'The quality and qualifications of witneſles. 
2. The manner of their teſtimony, what upon oath, and what with- 
out oath. 3. Thoſe evidences and examinations, that are in writing, 
what, and when allowable, and what not. 4. 'The things teſtified, 
and therein of preſumptions and preſumptive evidences by the common 
law, and by aCts of parhament. 5. What variance between the evi= 
dence and indictment maintains the indictment. 
I. Concerning the quality and competency of witneſſes ta is pro- 
duced. - | 
_ Jeus to be obſerved, that there be many om——e that diſable 
a juror or. are ſufficient cauſes of exceptions or challenges of him, 
that are not allowable exceptions againſt a witneſs. 
The exception of kindred is a good cauſe of challenge againſt a 


juror, but not againſt a witneſs, therefore the father may be a com- 


petent witneſs for or againſt his ſon, or & conver/ſo, the maſter for his 
ſervant or & converſo. "Theſe and the like exceptions may be to the 
credit or credibility of a witneſs, but are not exceptions againſt his 
competency. 

| For that I may obſerve it once for all, the exceptions to a witneſs 
are of two kinds. 1. Exceptions to the credit of the witneſs, which 
do not at all diſable him from being ſworn, but yet may blemiſh the 
credibility of his teſtimony, and in ſuch caſe the winels is to 


be allowd, but the credit of his teſtimony is left to the jury, [277] 


who are judges of the fact, and likewiſe of the probability or im- 
pro: ability, credibility or incredibility of the witnels and his teſtmony, 
and theſe exceptions are of that great variety and multiplicity, that 
they cannot eaſily be reduced under rules or inſtances. 2. Exceptions 


to the competency of the witneſs, which da exclude him from giving 
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his teſtimony, and of theſe exceptions the court is the judge, and of 
theſe latter kind of exceptions I am here to treat, 

If a perſon be outlawd in a perſorial ation, it is a good cauſe of 
challenge againſt him as'a juror, but yet he ſhall be ſworn as a wit- 
neſs notwithſtanding his outlawry. Coke ſuper Lit. F. 1. fol. 6.6... 


The common incapacities or incompetencies of witneſſes are rec- - 


koned vp by my lord Coke ubi ſupra, viz, 1. If he be attaint of giy+ 
ing a falſe verdict. 2. Or attaint of a conſpiracy at the king's ſuit, 
for then he is to have a villainous judgment and. amittere liberam le- 


gem, otherwiſe it is if he be only attaint at the ſuit of the party: 


vide 24 E. 3. T3. b. coho 3.33. b. 4 B. 5. Judgment 220. 46 
Aſfiz. 11. 21 Affz. 59. 3. If he be convict of perjury. 4. Con- 
vict of a premunire. 5. Cain of forgery upon the ſtatute of 5 


Eliz. cap. 14. but [not] a conviftion vpon the ftatnte of 1 Z. 5. 


cop. 3. 6. If he be convidt of felony {a}. And therefore it ſhould 


ſeem, that an approver ſhall not be ſworn as 2 witneſs, if the appellee 
plead to the country, but only his general oath, that he taketh at the - 


time of his becoming an approver, ſhall be taken, quod tamen quere, 
for this caſe differs fiom .the teſtimony of a perſon convict, for the 


approver accuſeth himſelf as well as the appellee. 7. If by judgment - 


he hath loſt his ears. 8. Or by judgment ſtood upon the pillory. 
9. Or tumbrel. Co. P. C. 219. for they are thereby infamous. 10. 


11. Or being a champion in a writ 
F L , of right becomes recreant or coward, for theſe render a per- 
+'4 - ſon infamous, fo that he loſeth /zberam legem. ' 


\ But yet in theſe exceptions theſe things are to be obſerved. 1. That 


he that allegeth this exception ought to ſhew forth a copy of the re= 


cord atteſted or vouch the roll in court. 2. That if the king pardon 
theſe offenders, they are thereby rendered competent witnefles, tho- 
their credit 15 to be {till left to the jury, for the king's pardon takes 


away penam & culpam in foro hamano, M. 12 Fac. B. R. Cudding- 


ton & Wilkins (b) : bur yet it makes not the man always an honeſt 


man, and therefore he ſhall not be a-juryman 11 H. 4. 41. but yet 


may be a witneſs againſt the opinion of my lord Coke in Crafhaw's 


| caſe, AM. 11 Fac. B. R. Bulſirade 154. quod vide. 


If a man be convict of felony, and prays his clergy, and is FOR 
in the hand, he is now a competent witneſs, for by the ftatute of 


( a) See Dangerfield's caſe in the trial of Stat. Tr, Vol. 111, P+ 35+ Raym, 36g. 
Jord Ca/tiemai:, Star, Tr. Vol. I1l, þ. 42. Lich Hob. 67 & 8g. 
Razm. 379. end the trial of Fiiz. Ceilier, 
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18 Fliz. cap. 1. it countervails a purgation and a pardon, and he is 
thereby enabled afterwards to acquire goods, Hob. 288, Searle and 
Willams. 7 

And ſo it is if he be in orders, whereby burning i in the hand is diſ- 
charged by the ſtatnte of 4 H. 7. cap. 13. Hob. ubi ſupra. 

And fo it is if the burning in the hand be pardoned, Fob. 6:4. or 
if he prays his clergy, tho the court do reſpit his reading, quere, vide 
Holcreft's caſe, 4 Co. Rep. 46. a. 

There are eertain other matters, that render a man incortpetint to 
be a witneſs, tho they are not ſuch as render him infamous by judg-. 
ment or award'in any of the king's courts. 


| 1. Some are diſabled in regard of defect of intelleQuals : A perſon | 


of now [ane memory. cannot be a witneſs, while he is under that 1n- 
ſanity, but if he have /ucida intervalla, then during the time he hath 
underſtanding he may be a witneſs. Co. Lit. ub: ſupra. But it 18 2 
difficulty ſcarcely to be cleared, what is the A _ fee diables 
the party. 

If an infant be of the age of fourteen years, he is as to this pur- 
poſe of the age of diſcretion to be ſworn as a witneſs, but if under 
that age, yet if it hy rg that he hath a oe diſcretion, he 
may be fworn. 

But in many caſes an infant of tender years may be ex- [2 1 
amined without oath, where the exigence of the caſe requires 9 
it, as in cafe of rape, buggery, witchcraft, de quibus vide que ſupra, 
Part I. cap. 24. p. 302. & cap. 38. p. 634. & infra, p. 283. 

2. It is ſaid by my lord Coke ubi ſupra, that an infidel is not to be 
admitted as a witneſs, the conſequence whereof would alſo be, that a 
Few, (who only owns the old teftament) could not be a witneſs. 

Bur I take it, that altho the tegular oath, as it is allowd by the 
laws of England, is taftis ſacrofanttis Dei evangeliis, which ſuppoſeth 

a man to be a chriſtian, yet in caſes of neceſlity, as in foreign con» 
tracts between merchant and merchant, which are many times tranſ- 
aCted by Jewiſh brokers, the reftimany of a Jew tafto libra legis 
Aloſaice is not to be rejeRted, and is uſed, as I have been informed, 

| among all nations. - | 
Yea, the oaths of idolatrous infidels have heen admitted in the mu- 
_ micipal laws of many kingdoms, eſpecially / juraverit per verum 
Deum creatorem, and ſpecial laws are oo” in Spain touching the 
form 
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form of the oaths of infidels. © Vide Covarruviam, Tom. 1. part 1. 
&e juramenti forma (c © FR 7 

And it were a very hard caſe, if a murder committed here in Eng- 
land in preſence only of a Turk or a Few, that owns not the chriftian 
religion, ſhould be diſpuniſhable, becauſe ſuch an oath ſhould not be 
taken, which the-witneſs holds binding, and cannot ſwear otherwiſe, 
and poſhbly might think himſelf under no obligation, if ſworn accord- 
ing to the uſual ſtyle of the courts of England, 

But then it muſt be —_ that the credit of ſuch a teſtimony = 
be left to the jury. 

3. Some regularly are diſabled ; in reſpect of the civil unity of their 
perſons, as the huſband regularly is not allowed to be a witneſs for or 
againft the wife, or e converſo ; but vide touching this alſo at large 
Part I. cap. 24. in fine & ibid. cap. 64. p. 693, fuper Mans. I. Fac. 
cad. i. 

4. Some are diſabled to . wi ineſles in reſpeQt, that they are COR- | 
cerned in intereſt. | 


[2 q o] And therefore a party. to an uſurious contract, if the 


money be unpaid, ſhall not be received as a witneſs to prove 
the uſury, becauſe he avoids thereby his own ſecurity, but otherwiſe 
it is, if the money be already paid, and the ſecurity taken up, for then 
he is allowable to be a witneſs for the king (d). _—_ 
A. wounds B.. for which he is indicted, yet B. may be a a | 
for the king : but this ſhall be no evidence in an action brought by 
B. for the aſſault, tho A. be convi& at the king's ſuit. 
. If a reward be promiſed to a perſon for giving his evidence before 


he gives it, this, if proved, diſables his teſtimony. 


And fo for my own part I have always thought, that if a perſon 
haye a promiſe of a pardon, if he gives evidence againſt one of his 
Qwn confederatcs, this diſables his teſtimony if ut be noe upon 


him {e). 


Yet in ſome caſes a conſequential benefit to the ee doth not. 
diſable his teſtimony, tho it may abate the credit of his teſtimony. 

A.B: and C. are ſeverally indicted for perjury in proving a bond, 
A. traverſcth the indictment, B, and C. tha indicted for the ſame 


Ce) P. 249. Edit. Aatwerhs 1614. Layer '; caſe Stat. Tr. Fol. 6, 't 257. but 
(a) Co. Lit. 6. 6. moſt certainly it 1s @ great objcttion to- 
(e) However the contrary opinion hath the credibility, if not to the competency 


Pry lee Tong's eaſe, Ki, 18, and of the witnels, wide ſupra, Part I, p. 304» 


oftcule, | 
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effenſe, yet not being convicted may be witneſſes for A. to prove the 
bond ſealed. P. 19 Car 1. B. R. Rot. 2. adjudged in the cafe of 
Billmore, Gray, and Harb:n, and accordingly ruled P. 40 Eliz. C. B. 
Gunſ/ton and Downs (F ) in three actions {everally: brought againſt 
three perſons for perjury in Chancery in one and the fame point, for 
the other two are not immediately concerned in this trial, tho con, 
ſequentially they are concerned, the point being the ſame. 

If 4. bring an ation upon the ſtatute. of /Yinton againſt the 
hundred, none that live or have land in the hundred ſhall be admitted 
to give evidence for the hundred. A, 1650, Bennet verry A 
de Hertford ('g).. 

Yet if a perſon be. taken and indicted for the ethiry they 

[281] 
of the hundred may be admitted to prove the defendant guil- 
ty of the robbery, and that he was taken upon their purſuit, tho this 
doth conſequentially diſcharge the hundred upon the /zatute of J/inton, 
& 27 Elz, cap. 13. 

A. brings an aCtion againſt B. hai C. is produced as a witteſs 

' for 4. and A. recovers upon his teſtimony, C. is thereupon indicted 
of perjury contra formam ftatuti (*) ad graue dampnum ip/ius B. 
C. pleads not guilty, ruled that B. ſhall not be received to give evidence 
againſt C. becauſe he is the party grieved, and ſhall recover 20A MZ. 
1650. B. R. Bacon's caſe, 2 Rol. Abr. 685. pl. 4. and yet it ſeems 
he ſhall not recover the 20 /, upon the indictment, but muſt bring his 
action upon the ſtatute; and yet conſtant experience, and the very 

ftatute of 21 H. 8. cap. 11. that gives reſtitution of goods to the party 

_ proſecuting an indictment of felony makes it evident, that he may be, 
| and indeed ought to be the witneſs to convict the felon, tho thereupon 

he is to have reſtitution of the goods ſtolen. 

If the tenant robs his lord, or the leflee for life the reverſioner, or 
a refant the lord of the franchiſe that hath bona felonim, theſe may be 
witneſſes upon an indictment or trial of the felon, notwithſtandivg the 
conſequential advantage that accrueth by the atiainder or conviction 
of the party, yet the credibulity of their teſtimony is to be left to the 
jury. But if . hath a promiſe or grant of the goods of B. arreſted of 
telony in caſe he be convict, I ſhould never allow A. to be a witneſs 

(#) 2 R. A. 685. pl. q. & behalf of the hundred in the ſame man. 


(g) 2 R. A. 685. þl. 6. Styl. 233- but &« ner, as if he were not an inhabitant of 


this. :8 now alterd by 8 Geo 2. cap. 16. for © that hundred, but reſided in any other 
by that ſtatute, *© Any perſon inhabiting « hundred whatſoever. 


& within the hundred or any franchiſe (*} Liz. 5 Eliz. cap. ge 
© thereof ſhall be admitted as a witneſs on urs OM 


ta 
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to convict B. for he by his own a@ after the felony committed arquires 
| the intereſt, and ſo acts and ſwears for his own advantage. 


A. brings an appeal againſt B.. for the death of C. his father or her 
huſband, 4. cannot be a witneſs againſt B. upon net guilty. _ 
becauſe it is his or her own fuut. 

[282] But if 4. be nonfuit upon theeppes!, and ſo the priſoner i iS 
arraigned upon the appeal at the king's ſuit, now 4. may be 


- a witneſs, becauſe now: the proſecution is merely for the king. 


If a man be. indicted: of high treaſon, the king cannot by his great 
ſeal or ore tenus. give evidence, that he is guilty, for then he ſhould 
give evidence in his own cauſe ; v:de ſupra, cap. 28. p. 211. & Part LL 
cap. 26- þ. 344. the caſe of the carl of Lancaſter. 

Nay, altho he may in perſon ſit on the king's bench, yet he cannot 
pronounce judgment in caſe of treaſon, but it is performed by the 


ſenior judge, for as he cannot be a witneſs, ſo he cannot be a Judge 


2. propria cauſa. 

* And the fame law is for felony for the ſame reaſon, yet in "IE 
caſes the king's teſtumony. under his great ſeal is allowable, as in an 
effoin de /ervitio regis, the warrant under the-great ſeal {/) is a good 


teſtimonial of it. F., N. B. 17. Stat. Glouc. cap. 8. 


| Now as touching the compulſory means to bring in witneſſes chop 
are of two kinds. .. 1.. By proceſs of ſubpena iſucd in the king's name 
by the juſtices of. peace, oyer an4 terminer, gaol-delivery, or king's 


| bench, where the plea of not guilty is to be tried. 2. Which is the 


more ordinary and more effeCtual means, the juſtices or coroner that 
take the examination of the perſon accuſed, and the information of the 
witnefles, may at that tune, or at any time after, and before the trial 
bind over the witneſſes to appear at the ſeffions, and in caſe of their re- 
fuſal either to. come or to be bound over, may commit them for their 
contempt m ſuch refuſal, and this 1s virtually included within their, 
commitſkon and by neceſſary conſequences upon the ſtatute of 1 & 2 
P. & A. cap. 13. whereof before, p. 52. | 

But that which 1s a great defect in this part of "ONT daloifiras 


tion, is, that there is no power to allow witneſſes their charges, where- 


by many times poor perſons grow weary of attendance, or bear their 
own charges therein to their great hindrance and loſs, (*) 


II. M: 
/b) Bnt not nada the privy ſeal, 2 Ca, (%) On eoivifiicn; in general, for 2ny 
bj. 314+ Cas Gieefter, ' felony, as reaſonable expences of proſe- _ 
Ccution 


j 


HISTORIA PLACITORUM CORONZ. 283 
FI, As to the ſecond matter in what manner the evidence 1s to be 
E1ven. a, Ia TRE 
Regularly the evidence for the priſoner in caſes capital 1s given 
without oath, tho the reaſon thereof is not manifeſt, { : ) but [other- 
wiſe it is] in all caſes net capital, tho it be miſprifion of treaſon: net- 
ther is counſel allowed him {&4) to give evidence to the fact, nor in 
any caſe, unlefs matter of law doth ariſe. 1 #. 7. 23. Co. Þ. C. 
 Þ- 137. | wy ET 

But in ſome ſpecial felonies by aft of parliament the priſoner's wit- 
neſſes in caſes capital ſhall be examined upon oath at his trial, namely 
the ſtatute of 31 Eliz. cap. 4. againſt imbezzelling of the king's ord« 
nance, giving liberty to the priſoner to make lawful proof by witneſs 
_ or otherwiſe, ſeems virtually to allow the prifoner's teſtimony upon 
oath. Co. P., C. cap. 22. p. 19, _ 

And the ſtatute of 4 Fac. cap. }. touching felonies upon«the borders, 
&c. gives examination of the priſoner's witneſſes upon oath. 0 

If a witneſs be-produced and ſworn for the king, yet if that witneſs 
alledge any matter in his evidence, that is for the priſoner's advantage, 
(as many times they do,) that ſtands as a teſtimony upon oath for the 
priſoner, as well as for the king. 

Regularly the king's evidence is given upon oath againſt the pri- 
ſoner, and ought not to be admitted otherwiſe than upon oath ; nay, 
inſtances have been given of very young witneſſes ſworn upon ; , - 

: | | k neg , [284] 
evidence in Capital cauſes, v/z. one of nine years old. Dal- 
ton's Fuſtice, cap. 111. p. 297. (1). F39 

Yet ſuch very young people under twelve years old I have not 
known examined upon-oath, but ſometimes the court for their.infor« 


f- 178. To remedy this inconvenience it 
was provided'by 7 IW, _ 3. ** That eve- 
« ry perſon -indifted for high- treaſon, 
© whereby corruption of blood ' may be 
© made, ſhall be admitted to-make his de=- 
* fenſe by witneſſes on oath,” but this ſta« 
tute being defetive it is further provided 


cution are i F viek 25 Goo. 2. c. 36. to be 
allowed to the profecutor out of the coun- 
ty ſtock, if he petitions the judge for that 
Lond vom, and by Par £7 Ges. 2. c, 3. poor 
pu ons, bound over to- give evidence, are 
tkewiſe intitled to be paid their charges, 
as well without conviftion' as With it. 


(i) Nay, it is manifeſtly againſt all rea- 
Ton, that the priſoner ſhould not be allow'd 
the ſame liberty to make out his innocence, 
as is allowed to prove his guilt, and tho it 
has been an uſual praftice not to ſuffer wit- 
neſles for the priſoner in capital caſes to be 
examined” uþon oath, yet as Tord Coke ob- 
ſerves P. C, þ. 79. there is not. ſo much as 
ran Juris for it, it beirlg unſupported 

y any at of parliament, antient author, 
book caſe, or record : See Sir fobn Haw!es's 


remarks on Colfge's trial, State Tr. Vole IV. 


+ 


by 1 Ann cap. 9g. © That the witneſſes for 
&« the priſoner 1n arty trial for treaſon or fe= 
* lony fhall give their evidence upon oath 


« jn like manner, as the witneſſes for the 
© crown, and if convifted of perjury fhall 


* be ſubjett to the ſame penalues, torteis 


£ tures, &fc. 

(k) Upon an 'inditment, but it 
otherwiſe in an appeal. Corone 31. g*E. $4 
2.4. 1 H. 7. 26. a. | 

(LD Nec Edit. Cape 164, + 541» 


mation 


S\ 
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mation have heard their teſtimony without oath, which poſhbly being 
fortified with concurrent evidences may be of ſome weight, as in caſes 
of rape, buggery, witchcraft, and ſuch crimes, which -are practiſed 


upon children: vide ſupra, Part I. cap. 24. p. 302 & cap. 58. p. 634. 
& ſupra, þ. 279. 


2 Hawk, P. C. ch. XLVI. of evidence per tot, Burn. tit. evidence. 4. Blacks, Com. ch. 


27. pa. 356, 360. See Index to Foſter, tit. Evidence, Overt-aQs, Witneſes, 2. Wilſonz 
z$. lcems Contra*. 5s. Wilſon. 84. L. Atk, 21, 


CHAP. XXXVIIL 


Concerning evidence in writing. 


Y the ſatute of 1 & 2 P. & AM. cap. 13. and 2& 3 P. & MM. 

LIP cap. 10. Juſtices of peace and coroners have power to take ex- 
aminations of the party accuſed, and informations of the accuſers and 
witneſſes, (the examinations. to be without oath, the informations to 
| he upon oath,) and are to put the ſame in writing, and are to certify 
the ſame to the next gaol-delivery. 

Theſe examinations and informations thus taken and returned may 
be read in evidence againſt the priſoner, if the informer be dead, or ſo 
fick, that he is not able to travel, and oath thereof made; other- 
_ wie not. | 

But then, 1. Oath muſt be made either by the juſtice or coroner, 
that took them, or the clerk that wrote them, that. they are the true 
ſubſtance of what the informer gave in upon oath, and what the pri- 
ſoner confeſſed upon his examination. 2. As to the examination of 
the priſoner, it muſt be teſtified, that he did it freely without any me- 
nace, or undue terror impoſed upon him; for I have often known the 

[285] priſoner difown his confeſſion upon his examination, and hath 

ſometimes been acquitted againſt ſuch his confeſſion; and the 

reaſon why theſe examinations and informations are allowable in evi- 

dence (under the cautions above premiſed,) is, becauſe they are judges 

of record, and the informations before them upon oath are authoriſed 

and 1equired by act of parliament, and they are judges of the crimes 
upon which the informations are taken. | 

Welfk forceably took away Mrs. Puckring and married her, and 
thereupon a temporary act of parliament w was obtained, enabling com- 
|  miſhoners 
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miſioners therein named to hear and determine that marriage, and to 
diſſolve it, if there were cauſe: In that cauſe Mrs. Puckring herſelf 
was examined touching the manner of the marriage, as a ſupplemen- 
tal proof, and died hanging the ſuit, 72/4 was after indifted upon 
the ſtatute of 3 H, 7. for this fact for felony, and it was moved, that 
this examination of Mrs. Puckring might be read in evidence againſt 
the priſoner, but it was denied. 1. Becauſe it was a proceeding ac- 


cording to the civil law in a civil cauſe, 2, Becauſe that ſuit was 
originally at the inſtance of Mrs. Puckring and her own cauſe, and 


tho ſhe be according to the civil law examinable, as a ſupplemental 
proof, yet it was a cauſe for her own intereſt, and therefore at com- 


mon law not allowable, tho the commiſhoners that took the examina- 
tion were judges conſtituted by that which then was allowed to be. an 


a&t of parliament. 7. 1652. B. R, | 
A. commits a felony m the county of B. and flies into the county of 
C. and there is taken and brought before a juſtice of peace of the cou '- 
ty of C. where A. is examined, and informations upon oath taken by 
that juſtice, tho the juſtice of peace of the county of C. had not an 


original cogniſance of a felony committed in the county of B. yet 


theſe examinations and informations being tranſmitted into the county 

of B. where A. is indicted, may be read in evidence againſt him. Dalt. 

Fuft. cap. 111. þ. 299. for tho he hath not an original juriſdiftion of | 

the cauſe, yet he hath a conſequential juriſdiction thereof, having the 

party before him, and it is in order to the preſervation of the peace. 
If a juſtice of peace takes information in a caſe of high 


| treaſon, it ſeems theſe cannot be read in evidence upon an in- [2 286] 
_ diftment of treaſon, becauſe high treaſon is not within that commiſe 


ion, but it is of uſe only, as an information upon oath, which they 
may take, tho they cannot proceed upon it, for all treaſon is a breach 
of the peace; quere tamen, if it be not allowable to be given in 
evidence. 


Sec Burn, Tit. Evidence, Se&. 11. of written evidences 


CHAP, 
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CHAP. XXXIX. 


Concernmg evidences requiſite, or albwid 4 by as of PENG 4 and 
preſumptive evidence. . | 


Y the ſtatutes of 1 E. 6. cap. 12.5 E. 6. cap. 12. hive ought to 
be two witneſſes to an indiftment of high treaſon, and theſe 
witneſſes are to be ſworn before the j jury alſo upon his trial, unleſs he 
willingly without violence confeſs the ſame. 

Theſe two witneſſes are ſtill required upon his inditment, and it is 
not altered by the ſtatute of 1 & 2 P. & MY. cap. 10. which reſtores 
the common law trial, but extends not to the inditment. Co. P. C, 
cap. 2..p. 25. vide ſupra, Part 1. p. 298. 

A confefſian upon examination before a competent judge before i IN- 
diftment is ſuch a confeſſion, as the ſtatute allows. Co. P. C. ubi ſypra, 
and ſo it was agreed in the caſe of Tonge and others, 14 Car. 2. (a) 

| If one witneſs be poſitive, and the other witneſs isonly by hearſay, 
theſe are not two lawful accuſers within the ſtatute, agreed by all the 
+. juſtices in the lord Lumley's caſe Hl. 14.Eliz. cited Co. P. 
[287 ] C. ubi ſupra againſt the opinion in Dy. 99. b. Thomas's caſe; 
but two witneſſes are not requiſite either upon the indiftment or trial 
of treaſons for counterfeiting money by the expreſs proviſio of the 
ftatute of 1 & 2 P. & M. Cap. 11. which direQs, that in all treaſons 
for counterfeiting or impairing of coin the offenders ſhall be indicted, 
arraigned, tried, convicted and attaint by ſuch evidence, and in ſuch 
Manner as was uſed before. 1 E. 6. 
| The words of the ſtatute 5 & 6 E. 6. cap. 11. are, ** That no 
_ « yerſon ſhall. be indicted, convicted, or attaint for any the treaſons 
« aforeſaid, or for any other treaſons, that now be, or hereafter fall 
« ze, which ſhall hereafter be perpetrated, committed or done, unleſs 
<« the ſame offender be thereof accuſed by two lawful accuſers, &c.” 
It may be conſiderable, whether this aCt extends to treaſons de novo 
| made by act of parliament after 5 & 6 E.6.(6b) 

If ſuch new treaſons be enacted after, as that of 5. Eliz. cap. 11, 
and 18 Eliz. cap. 1. concerning clipping and waſhing of coin, and alſo 
1 Mar. cap. 6. which have this expreflion ( being thereof lawfully con- 


(@) Rel, 18. vide Part I, Þ+ 304» (6) Sce Kel. 9, 1% 49. viee Par; I. p. 297» 
Vick | 
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vitt or attaint, according to the due order and courſe of the laws of this 
realm hall ſuffer death, &c.) there ſeems to be no neceſſity of two 
witneſſes upon the indictment or trial. 1. Becauſe, according to the 
due order and courſe of the laws ſeems to intend common law (c}. 2. 
But if there were doubt of that, yet in theſe aCts concerning coin the 
ſtatute of 1 & 2 P. & M. cap. 11. enaQts, © 'That all offenſes con- 
« cerning counterfeiting, forging, or impairing any coin current 
« within the realm, ſhall be indited, arraigned, tried, convict and 
& attaint by ſuch evidence, and in ſuch manner,, as hath been uſed 
* before the firſt year of F. 6.” therefore, if the ſtatute of F. 6. ſhould 
be conftrued to refer to any future ſtatute making treaſon, there will be. 
the ſame reaſon to carry over the ſtatute of 1 & 2 P. & MJ. cap. ll. 
to the treaſons enacted againſt impairing of coin by 5 & 18 Eliz, 

But yet, as to other treaſons, it may be very queſtionable, [28 g } 
whether 5 & 6 E. 6. doth as to this point extend to treaſons 
newly enaRted after, 1. Becauſe tho a former a& may direCt the 
proceedings upon a new offenſe mode after, (as the ſtatutes of 18 E/:z. 
| cap. 5. 31 Eliz. cap. 5. concerning informers, 21 Fac. cap. 4. con- 
cerning ſuing informations in the proper county, and pleading the 
general ifſue,) yet this doth not z7 ferminis extend to offenſes to be 
- committed againſt ſtatutes to be made, but only in all other treaſons 
hereafter to be committed (4). 2. Becauſe moſt commonly in the 
aQs, that after 5 & 6 F. 6. enadted new treaſons, if the parliament 
intended two lawful witneſſes, itt moſt commoenly exprefleth it ac- 
cordingly ; quere, for 1 & 2 P. & M. cap. 11. ſeems to import, that 
| in new treaſons concerning counterfeiting. foreign coin made current 
_ by proclamation, there would have been a neceflity of two witneſſes 
by the ſtatute of 5 & 6 E. 6. and therefore provides againſt it. 

By the ſtatute of 21 Fac. cap. 27. the mother of a baſtard child con- 
cealing it's death ſhall ſuffer as in murder, unleſs the prove by one 
witneſs, that the child was born dead ; this ſtatute ſtands yet continued 


intended only of offenſes hereafter to be 
committed, Kats that is provided tor 
by the other words immediately following, 
which ſhall hereafter be perpretated, COmmil= 


C c I cannot fee why theſe general words 
thould be confined only to the common law, 
lance the lazos in the plural number do as 
ily expreſs, and ſeem moſt naturally to 


anclude all the laws of the land, whether 
common or ſtature. | 


(4) The ſtatute of 5 & 6 EF. 6, ſeems ex-. 


Prejly & in- terminis to extend to trealons, 
which ſhould be atterwards enaQted ; what 
elle can be the meaning of the words, any 
ether treaſons, that nn be, or bereaſter ſhall 
bd: ? for theſe words cannot icalonably be 


Vor 1I. 


| lince provided by 7 WW, 


ted or done ; but to Qbviate all doubts, it is 
3 cap. Zo © That 
6 1n all caſes of high treaſon, whereby any 


. © gorruption of blood ſhall coſue, no per- 


& ſon ſhall be indifdted, tried vr attainted, 
© but upon the oaths of two lawſul wits 
© nefless 


amoug 
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among many others by a clauſe in the latter end of the act for relief 
of the northern army. 16 Car. 1. cap. 4. (*) until by parliament it be 
otherwiſe enaCted. | 
The indictment to put the priſoner to this proof by one witneſs, that 
the child was dead born, muſt contain this ſpecial matter, that the 
priſoner was delivered of a child, which by the laws of the kingdoms 
was a baſtard, and that it was born alive, and ſhew how ſhe killed it. 
[2 ] But the indictment need not allege, that ſhe concealed it, 
but it muſt be proved upon evidence, (, d | if advantage be 

taken of this ſtatute againſt her. 
The indictment doth not conclude contra formam ftatuti, for the 
ſtatute only directs the evidence, where . the caſe is within it, | but 


created not a new crime. {e) 


If there be no concealment proved, yet it is left to the j jury to 1n- 
quire, whether ſhe murdered it or not, by thoſe circumſtances that 
Occur in the caſe, as if it be wounded or hurt, &c. but it doth not put 
her upon an abſolute neceſſity of proving it born alive by one witnels, 
and fo the evidence ſtands but as at common law. 

It upon the view of the child it be teſtified by one witneſs by appa- 
rent probabilities, that the child was not come to it's debitum parts 
zempus, as if it have no hair or nails, or other circumſtances, this I have 
always taken to be a proof by one witneſs, that the child was born 
dead, ſo as to leave it nevertheleſs to the jury, as upon a common. 
law evidence, whether ſhe were guilty of the death of it or not. 

In ſome caſes preſumptive evidences go far to prove a perſon guilty, 


| tho there be no expreſs proof of the fact to be committed by him, but 


then it muſt be very warily preſſed, for it is better five guilty perſons 
ſhould eſcape unpunithed, than one innocent perſon ſhould die. 

If a horſe be ſtolen from 4. and the ſame day B. be found upon him, 
it is a ſtrong preſumption that B. ſtole him, yet 1 do remember before 
a very learned and wary judge in ſuch an inſtance B. was condemned 
and executed at Oxford affiſes, and yet within two afliſes after C. 
being apprehended for another robbery and conviCted, upon his judg- 
ment and execution, confeſſed he was the man that ſtole the horſe, 
and being cloſely purſued defired B. a ſtranger to walk his horſe for 
him, while he turned aſide upon a neceſſary occaſion and eſcaped 


and B. was apprehended with the horſe, and died innocently. 


(*) Pide 3 Car. 1} cap. 5.; 22. in fine. were preſent at the time of the delivery. 
(d) If no intent to conceal, it is not MKelc 33, 
murder within the flatute, tho no body {e) See Ann Davis's caſe, Kel. 32+ 


1 would 
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I would never convict any perſon for ſtealing the goods. cujuſdam 
;onoti merely becauſe he would not give an account how he came by 
them, unleſs there were due proof made, that a felony was committed 


of theſe goods. 
E would never convict any perſon of murder or manſlaughter, unleſs 


the fact were proved to be done, or at leaſt the body found dead [f), 
for the ſake of two caſes, one mentioned in my lord Coke's P. C. "_s 
104. þ. 232. 4 Warwick/hire caſe(g). 

Another that happened i in my remembrance in Stafford/hire, where 
A. was long miffing, and upon ſtrong preſumptions B. was ſuppoſed 
to have murdered him, and to have conſumed him to aſhes in an 


oven, that he ſhould not be found, whereupon B. - was indifted of 


murder, and conviCt and executed, and within one year after A. re- 
turned, being indeed ſent beyond ſea by B. againſt his will, and ſo, 


tho B. juſtly deferved death, yet he was really not guilty of that 


offenſe, for which he ſuffered. 
But of all difficulties in evidence there are two ſorts of crimes, that 


give the greateſt difficulty, namely rapes and witchcraft, wherein 
many times perſons are really guily, - yet ſuch an evidence, as is fatis- 
factory to-prove it, can hardly be found; and on the other fide per- 


ſons really innocent may be entangled under {uch-preſumptions, that 


many times carry preat probabilities of guilt. ZTutns Jomnper eft errare 
in acquietando quam 1n Fg ex parte miſericordie, quam ex parte 


nuſtitie. 
See 2 Hawk, P. Cc. ch. 46. ſe&. 09 43s 


(Cf) This was Alſo a rule in the civil law, 
pid Lib. XXIX, Tit, 5. \. 24. 

(g ) That caſe was us, An uncle, who 
had the bringing up of h:s niece, to whom 
he was heir at law,.correQting her for ſome 
offenee, ſhe was heard to ſay, Good uncle do 


29t kill me; after which time the child could. 


not be found, whereupon the uncle wes 
committed upon ſuſpicion of murder, and 
admoniſhed by the juitices of afſiſe to find 
out the child by the next aſſiſes, againſt 
which time he could not find her, but 


brought another child as like her in perſon 


and years as he could find and apparelled 
her like the true child, but on examination 
ſhe was. found not to be the true child ; 
upon theſe preſumptions he was found 
guilty and execured; but the truth was, 
the child being beaten ran away, and was 
received by a ſtranger, and afterwards, 
when ſhe came of age to have her land, 
came and demanded it, and was direaly 
proved to þe the true child, 


S 2 CHAP. 
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CHE x: 


Concerning variance between the indictment and evidence, and where, 
the evidence proves the indictment, and where not. 


F 4. be indited, that the firſt of Fuly 21 Car. 2. he robbed or 
. taurderd. B. and upon evidence it appears, that it was commirted 


another day, or another year, either after or before the time laid in 


the indictment, yet this proves the iſſue for the king ; only it is requi- 


| bite, if there be an eſcheat in the caſe, and that the felony were com- 


mitted after the day laid in the indictment, for the jury to. find the day, 
becauſe the relation of the eſcheat to, avoid meſne grants and incum- 


brances relates to the time of the felony committed 32 Elis- per omnes 


Juftic Co. P.C. cap. 104. þ. 230, 
If A. be indicted for a robbery or murder apud A. in com” 'B. if it 
were committed in another county, regularly he ought to be found 
Xt guilty, becauſe regularly an offenſe of that nature in one county 


11s not preſentable out of the county where it was done, but tho it 


were done in another vill in the connty of B. yet he is to. be found 
guilty, for the vill is not material. 

| If theevidence in murder differ from the ;ndiQuoent 5 in | ſpecie mortis, 
as if the indictment were for killing by poiſon, and the evidence be 
of killing by ſtabbing, it doth not maintain the indictment. 9 Co. Rep. 
67. a. Mackally's caſe. 

But if the inditment were for poiſoning with one kind of poiſon, 
and the proof be of another kind of poiſon, ox the indictment be for 
killing with a ſword, and the evidence, be of killing with a ftaff, or 
with a gun, it maintains. the indictment, for the common effectual 
word in both is percufſit: vide 9 Co. Rep. 61. a. Mackally's caſe, 
Co. P.C. cap. 62. p. 135. Sir Thomas Querbury's caſe. (a) 

[292] And the ſame law holds. in relation to the acceſlaries to 
ſuch principals, and with the ſame difference. 

If J. B. and C. be indicted for the murder of D. and it is aid 3 T0 
the inditment, that 4. gave him the ſtroke, whereof he died, and 
that B. and C. were pre/entes, auxiliantes & abettantes, tho upon the 
evidence it appears, that B. alone gave the ſtroke, whereof he died, 


(a) Szat, Tr. Fol. 1. Þ+ 118, 
and 
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and 4. and C. were pre/entes, auxiliantes & abettantes, it maintains 
the indictment, for they are all OPS, Mackally's caſe, ubi ſu- 
pra. (b) 

If A. and B. be indicted of the murder of C. and upon the evidence 
it appears, that 4. committed the fat, and B. was not preſent, but 
was acceſſary before the fact by commanding it, B. ſhall be dif- 


*h charged. 26 FH. 8s. 5. 


If 4. and B. be indi&ted as principal, and C. is indicted as ecalihty 
to both after the fact done, A. and B. are convicted, or only 4. 18 
convicted, anJ upon the eyidence againſt C. it appears he was ac- 
cefſary only to A. it maintains the indictment. 9 Co. Rep. 119. a. 
lord Sanchar's caſe per curiam. (c) 

A. is indicted for murdering B. ex malitia precogitatd, evidence of 


malice in law, as killing an officer or watchman in the execution of 


his office, or killing a man without any provocation maintains the in- 


_dictment, becauſe the law interprets it malice. 4 Co. Rep. 67. 6. 


A, is ſpecially indicted upon the ſtatute of 1 Fac. cap. 8. for ſtab- 
bing B. not having a weapon drawn, nor ſtricken firſt, contra forman 
flatuti, upon the evidence it appears, that the perſon kild {truck firſt, 
yet it is good evidence to convict A. for manſlaughter. H, 23 Car. 1. 
Harwood's caſe. (d) EE 

So if A. be indicted for petit treaſon for killing his maſter felonzce, 
proditorie, & ex malitid ſud pracogitats, tho he were not his maſter, 
he may be found guilty of murder, (e } and tho it were not ex malitia 
precogitata, he may be found guilty of manſlaughter, and not guilty 
as to the petit treaſon ; and ſo I have known it ruled oftentimes. | 

So if a man be indicted of burglary, and quid felonice & [2 ] 
burglariter cepit bona, &c, he may he acquit of the burglary, 931. 
and found guilty of ſimple felony, if the evidence riſeth no higher. 

 Soif a man be indifted of murder ex malitia precoguata, an evi- 
dence proving the killing upon a ſudden falling out is a good evi- 
dence to prove him guilty of manſlaughter, and the jury ought ac- 
cordingly to find it, Plow, Com, 101. a. Co. Lit, 282.\a. And fo 
in an appeal. | 

| 2 Hawk. P.C, ch, 46. ſeQ. 36, 37, 38, &c. &C« 


( þ) See 1 Salk. Walli : F TA 
" Vide Part 1 I b- 4 Po is's caſe GY a f- Part I. þ« 378. & prflet, cape 
(d) Style 86, 
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cularly charged with, as before; and therefore, tho twenty have plcad- 
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CHAP, XLI. rn Chee 
Concerning the demeanor of the jury, and how their verdict 7s to be 
given. 


FTER the arraignment of the priſoners, and their pleas of not 
guilty received and recorded, the ſheriff returns the pannel of 


the jury, the priſoners are again called to the bar, and the jury being 


called, and appearing the priſoners are told by the clerk, that theſe 


| good men now called and appearing are to paſs upon their lives and 


deaths ; therefore, if they will challenge any of them, _y are to do 
it before they are ſworn. _. 

If no challenges hinder, the jury are FE ROE to look on the 
priſoners, and then ſeverally twelve of them, neither more nor leſs 
are ſworn, You /hall well and truly try, and true deliverance make "I 
tween our ſovereign lord the king and the priſoners at the bar, whom you 


fall have in charge, | and true verditt give —__ to your evidence. 
Ho help you Ged. 


After the jury ſworn proclamation i is to be made, ** That if any 
* can inform. for our lord the king againſt the priſoners at the bar, 


- £6 Tet them come forth and they ſhall be heard ;”* then the priſoners 
T2 7 are called ſucceſſively to the bar, firſt 4. and he is com- 


manded to hold up his hand, the inditment is repeated, 
* To this he hath pleaded 0: guilty, the iſſue is to try, whether he 
© be guilty or not guilty; if you find him guz/ty, you ſhall ſay fo, 
& and inquire what goods or chattels, lands or tenements he had at 
5 the time of the felony or treaſon committed, or at any time after. 


. * And 1t you find him not guilty, you ſhall inquire, whether he did 
« fly for it, and if you find, that he fled for it, you ſhall inquire of 
_ © his goods and chattels, and if you find him not guilty, and that he 
«* did not fly for it, you ſhall ſo and no more. Hear your evidence.” 


I have ſet down the clerk's charge to the jury, becauſe it contains 
the effect of their inquiry. 


Tho there be twenty priſoners at the bar for ſeveral felonies, and 
the oath is general to try between the king and the priſoners at the 
bar, yet the jury is to inquire of no more than what they are parti- 
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the conſtant courſe at Newgate. 
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ed, and ſtand at the bar when the jury is ſworn, yet the court may | 
ſtay at any number of the priſoners, and fo the jury ſtand charged 
with no more than what are thus particularly charged upon them. 

' And when they go from the bar, and have brought in their verdict 
touching theſe particulars thus charged upon them, then, if the ſame 
Jury paſs upon the remaining priſoners, yet they are te be called over 
again, the priſoners reminded of their challenges, and the jury ſworn 
de n0v0 upon the trial of the reſt of the priſoners. 

For in law the jury is eharged with no more than thoſe, that have 
their indictments and plea of nt guilty, and evidence concluded againſt 
and for them before the jury, tho poſſibly all the priſoners, that have 
pleaded, ſtood at the bar, when the jury was firſt ſworn; and this is 


By the antient law, if the jury ſworn had been once particularly 


_ charged with a priſoner, as before is ſhewed, it was commonly held 


they muſt give up their verdict, and they coulc not be diſcharged be- 

fore their verdi& given up, and fo is my lord Coke, P. C. 

cap, 47. 4 this is the reaſon given 22 E [295] 
p. 47. þ. 110. and this 1s the reaſon given 22 E. 3. Coron. 

4.49. why after the plea of not guilty, and the inqueſt charged, the 


priſoner cannot become an approver, becauſe the inqueſt ſhall not. 


be diſcharged ; but the book at large, viz. 21 E. 3, 18. a. mentions 
not the charging of the inqueſt, but the plea of no? guzity and the jury 
at the bar. Co. Lzt. 227. 6, But yet the contrary conrſe hath for a 
long time obtained at Newgate, and nothing is more ordinary than 
after the jury ſworn, and charged with a priſoner, and evidence given, 
yet if it appear to the court, that ſome of the evidence is kept back, 
or taken off, or that there may be a fuller diſcovery, and the offenſe 
notorious, as murder or burglary, and that the evidence, tho not fuf- 
ficient to convict the priſoner, yet gives the court a great and ſtrong 
ſuſpician of his guilt, the court may diſcharge the jury of the prt- 
ſoner, and remit him to the gaol tor father evidence, and accordingly 
it hath been practiſed in molt circuits of England, (a) for otherwite 
| fs many 
(a) And ſo it was praftiſed in Whites of the priſoner as of the king. Stare Tr. 
bread's caſe in treaſon, fee State Tr. Fol, Vol. IV. p. 196. and yet 1 do not find any 
II, fþ. 710, $827. See alſo Kel, 47, 52, inſtance, where a jury ance {worn was ever 
But the reaſon given for this pratife, 1t it dilcharged, becaule the priſoner's evidence 
were law, (which yet without the prifon= was not ready; on the contrary mm lord 
er's conſent is unwarrauted by antient Rufſel's caſe, the court refuſed to. put off 
uſage ; wide 3 Co. Juft. 110, Co. Lit, 227.6, the trial only till the afternoon of the ſame 
1 And. 103. Raym. 84, State 4. Vo!, Il, day, pretending they could not do it with- 


F+ 91s) ſeems to hold as ſtrongly in þcialf out the content of the attorney gener a, 
” | 4 atks 


S 
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; many notorious murders or burglaries may paſs unpuniſhed by the 
acquittal of a perſon probably guilty, where the full evidence is not 
tearched-out or given. 

If after the jury ſworn and departed "IE the bar, one of them, 
v1%. A. wilfully goes out of town, whereby only eleven remain, 
theſe eleven cannot give any verdict without the twelfth, but the 
twelfth ſhall be fined for his contempt, and that jury may be dif- 
[296] charged, and a new jury ſworn, and new evidence given, 

and the verdict taken of the new jury, and thus it was done 
by good advice at the gaol-delivery at Hertford Aug. 15. Car. 1. in 
fl the caſe of Han/com the departing, juryman. | 
And fo it is uſual at the gaol-delivery at Newgate, if a jury be 
hq charged with ſeveral priſoners, and the court finds by probable cir- 
cumſtances, that the jury is partial to one of the priſoners, the court 
may diſcharge the jury of that priſoner, and put him upon his trial by 
another jury, and this is uſed alſo in other circuits. (F) 4 

Upon not guilty pleaded twelve are ſworn to try the ifſue, after their :\ 
departure A. one of the twelve leaves his companions, which being diſ- x 
coverd to the court, by conſent of all parties B. another of the pannel : 
3s ſworn in the place of 4. and afterwards A. returns to his company, 71 
which being made known to the court, 4. is called and examined 
why he departed, he anſwered to drink, and being examined, whether 
he had ſpoken with the defendant, denied it upon his oath, where- 
upon 4, was diſcharged from giving any verdict, and the verdict 
Font of A. and the other eleven, and A. fined for his comenye.. 34 

. 3, Office de Court 12. in treſpaſs. 

"Y thirteen are by miſtake ſworn, the forcing of the laſt of the 
thirteen is void, and the other twelve fthall ſerve. 

If only eleven be ſworn by miſtake, no verdi&t can be taken of 
the eleven, and if it be, 1t 18 error; and fo in a preſentment, but if 


twelve be recorded ſworn, no averment lies, that one was unſworn. 
Lamb's Juſtice 395+. 


19 > ORIG og SR eo 2 > >. 2 Ae 1 
4 * . PER 4 


al:ho in that caſe the jury were not ſworn, 
and the priſoner urged, that he had wit- 
neiſes, who could not be in town till night, 


in which caſe 1t was certainly in the dife 


cretion of the court to put 1t off or not. 


State Tr. Vot. II. p. 630, 63r. It hath 


however been ſince holden for law, that a 
juiy once charged 1a a capital caſe cannot 
bo diſch«rged, til hes have given their 


verdift, and the cafe of Whitebread was 
thought a very extraordinary one, See 


lord Delamere's caſe, Srate Tr. Pol. IV. 


b 2.32. and Roykzwood 's caſe, State Tr. 
dl. IV..p. 659, 6651. and Cook's caſe, Staie 
" Pol. IV. p. 751, Fojter 16, 39, 7G 
328. 

(*) Quare de by), 
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The juſtices at common law may upon a juſt cauſe remove a juror 
after he is ſworn. 20 Hl. 6. 5. a. | 
When the jurors depart from the bar, a bailiff ought to be ſworn to 
keep them together, and not to ſuffer any to ſpeak with them. 
 Afﬀeer their departure they may deſire to hear one of the witneſſes 
again, and it ſhall be granted, ſo he deliver his teſtimony in open 
court, and alſo they may defire to propound queſtions to the court for 
their ſatisfaction, and it ſhall be granted, fo it be in open court. 
The jury muſt be kept tougether without meat, drink, £ 
hoes -04:-eandls; Hill they aev( agrind-196 ©, 3.4K; 74. Ov, 52974 
Lit. 221. 6. SEE 
If they agree not before the departure of the juſtices of gaol-de- 
livery into another county, the ſheriff muſt ſend them along in carts, 
and the judge may take and record their verdiCt in a foreign county ; 


 queere, whether in ſuch caſes the ſeſſion may be adjourned before the 


verdict taken. 19 Afiz. 6. per Scot. 41 Aſſiz. 11. 
If there be eleven agreed, and þut one diflenting, who ſays he will 
rather die in priſon, yet the verdict ſhall not be taken by eleven, no 


' Nor yet the refuſer fined or impriſond, and therefore where ſuch a 


verdict was taken by eleven and the twelfth fined and impriſfond, it 
was upon great advice ruled the verdict was void, and the twelfth man 
deliverd, and a new venire awarded. 41 Aſjiz. 11. for men are not ts 


be forced to give their verdiQt againſt their judgment /c) ; vide P. 
20 E. 1. Rot. 43. Norf. coram rege. ot | | 


(>) N. Edit. of year books 24. a: 

(c) But is it not a force, when any of 
the jurors are obliged to comply under the 
peril of being ſtarved to death, for how 
can it be expected, that twelve conſiderin 
men ſhould in all caſes happen to be ot 
the ſame ſentiments? and therefore an- 
tiently 1t was not neceſſary, (at leaſt in ci- 
vil cauſes,) that ali the twelve ſhould agree, 
/but in caſe of a difference among the jury, 
the method was to leparate one part trom 


| the other, and then to examine each of 


them as to the reaſons of their differing in 
opinion, and tf after ſuch examination both 
des perhſted in their former opinions, 
the court cauſcd both verdicts to be fully 
and diſtinctly recorded, and then judgment 
was given ex di&o majoris partis juratorum z 
thus 1n a great aſliſe upon a writ of right 
between the abbot of Kirkfede and Edmund 
de Eyncourt eleven of the jury found for 
the abbot, and one for Edmund de Eyncourt, 
1n this caſe the verdi of the eleven was 


In 


firſt recorded, Robertus de Harblinge & 
omnes alij preter Radulphum flium Simonig 
dicunt ſuper ſacramentum ſuum, &c, and then 
follows the dium of the twelfth Et pre- 
dictus Radulphus flius Simonis dicit ſuper 
Jacramentum ſuum, &c, tnen follows the 
Joon, ed quia predifti undecim cone 
corditer & TA dicunt, gued prediftus 
abbas & eccleſia ſua pradifia majus jus hee» 
bean! teriendi &c. ideo confideratum <t, guad | 
proediftas abbas & Jucceſſores ſui tenean! pres 
difta tenement ge c&tero in Perf etuum, &c, 
Placita coram juſtig' itinerant? in com* Line 
coin anno 56 Hen. 3. Ret. 29. in doxſo. i 
In an aſliſe of novel gdiſſeiig between 
William Trifiram plaintiff, and Jobn Simene} 
and others defendants, where the whole 
jury conlifted of only eleven, ten found far 
Triftram, and one for Simene!, and both 
verditts are recorded in this manner, Des 
cem jurati dicunt, qudd, &c, E9 undecimugs 


Je«raiorum, ſeilicet Johannes Kineth dicit, &c. 


Et, quia ditto majuris partis puratorum flany 
dum 
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In capital cauſes, whether upon indiftment or appeal, no verdi&t 
_ can be given by default in the abſence of the party. 16 Aſs. 13. 


[299] 


But if the priſoner hath pleaded to the country, and when 
he is to be tried will fay nothing, yet no penance ſhall be in- 


flicted, but the jury ſhall be taken. 15 F. 4. 33. b. 

| Now touching the giving up of their verdit, if the jury ſay they are 
agreed, the court may examine them by poll, and if in truth they are 
not agreed, they are fineable. 29. 4ſiz. 27. 40 Affiz. 10. 


If the jurors by miſtake or partiality give their verdi& in court, yet 


they may rectify their verdict before it is recorded, or by advice of the 


dum eff, quid predifius Willieclmus recuperet 


feipnam ſuam de prediftis tenementis werſus 
 pradiftos Johannem & als per wiſum re- 


duas marcas &: Jotiannes & ali: in mi- 
ericordias Paſ. 14 E, 1. Rot, 10, coram 
Rece, ; . 


Firs & dampna que taxantur per fur” 


here quoted by the author. Paſ. 20 E. 1, 


Rat. 43. coram rege, which was thus, Mar. 


tin Fiz-Ofbert recovered ſeifin of certain 


| lands, &c. in Weft-Somerton againk the prior - 


of Buttelye before Fobn de Lowetot and Wil- 


| tiam de Papeham, judges of affiſe in Norfolk 


@nno 16 E, 1, The prior afterwards com- 
Plained greatly, that injuſtice had been 


done him by Lovero? at the ſaid afliſe, and - 


| thereupon the biſhop of Wincheſter and 
and do juſtice to -the prior. Upen this 


the ſaid biſhop, &c. and the prior objeQed 
to Lovetot, ** Qudd fieri' feat falſam ire 
&< rotulationem 1n rotulis ſuis, & contra. 
* riam verediQo juratorum aſhſz predic- 
© tx, &c. & hoc paratus eſt verificare per 
«prxdiQos juratores, qui omnes ſunt ſu- 
< porſtites, &c.'”* To which Loweror and 
Ya gr” replied by juſtifying themſelves, 

nd inſiſting, 4 Qudd bene, & rite pro- 
_ ® ceſferunt ad captionem illius afſiſz, unde 
*« yocant recordum rotulorum fuorum, 
« &c,” in which the judgment pronounced 
by Lowerot was entered in the following 
manner, ,** Et quia per przdictum affiſam 
©< convitum [compertum} fuit, quod Ed. 
vb rjcws, de quo prediftus Martinus exivit, 
« fuit liber homo & liberz conditionis; 
« & quamvis iple Edricus, & exitus de 
«& ipſo proventens tenuiiſent de prediato 
« Priore & de przdeceſſoribus ſuis, tene- 
« menta ſua in villenagio, & per villana 
« ſervitia, hoc eis non prejudicat, quo 


« minus corpora ſua fint libera; eo quod 


& nulla preſcriptio temporis potelt libe- 
« rum ſanguinem in fervitutem reducere, 


v ideo conlideratumg cft,; quod prizdittus 


The like praKice is ſuppoſed in the caſe 


<« capiat prezdi 


_ court 


Martinus recuperet inde ſeiſinam ſuam, 
&c, Et Fohannes de Pykerirg unus re- 
« cognitorum prefatz aſhſz, pro co quad 


© in veredifto prefate aliſe, narrands 


6 Ullud verediftum, contrarius fuit omni- 


© bus alits recognitoribus, narranco aliud 


* quam inter 11los fuit proviſum, ſicut per 


* examinatianem corum convictum | com- 
© pertum] fuit, & manucaptus eſt per, &c. 
« 1ded ipte & manucaptores ſui in miſeri-. 


© cordia, Et JO eſt vic', quod 


« vo, &c. ita quod habeat corpus ejus apud 
© Kenteford, &c. ad faciendam redempti- 
© onem ſuam pro tranſgreilione predifta,” 
The biſhop of Wynton and his fellows then 


proceeded to examine Lowverot and Page- 
. Ham touching the ſaid judgment. ©& Et 
ethers were ordered to hear the matter - 


« quia in conſfideratione ſuper veredio 


_ « prime aſhſz compertum eit, quod F. de 
Lowetor and Pageham were called before 


« Pykering unus recognitorum_ prediftz 
« afhiz, narrando 1llud vereditum, cone. 
* trartus fuit omnibus aliis recoguitoribus, 
& narrando aliud quam inter cos fuit pro- 
« yviſum; & nichil de 1llo contrario 1n re- 
«* cordo predicto ſpecificatur five decla- 
« raturz immo quod vercditum captum 
* funt & receptum, ac {1 omnes de uno & 
«© de codem aſlenſu. fuiſſent in veredito 


© predito; nec etiam verediftum iplo- 


& rum undecim declaratur five ſpecificatur, 
& &c. nec duodecimus ab undecim fuit 
6 ſeparatus, nec examinatus per ſe; nec 
& undecim a duodecimo fuerunt ſeparati, 
«© nec per ſe examinati &c, prout moris «ff 


_& intalicaſu; & ſc ex contrario veredifte 


&« ſubſecutum fuit judicium non legi five 
© conſuetudini regni conſonum, videtur 
© maniteſte, quad recordum illud non eft 


6 plenum, {cu pertettum, in hoc caſu, GC 


«© Concordatum eſt quod aſliſa predifta 
* re-examinatur, &c,” Upon this the 
ſheriff was orderd, quod venire faciat hic 


&Cc. recognitores aſlile preditz, & quod 


ſcire faciat Martin to appear at the lame 
day ad audiendum, &c, * Poſtea ad pre» 
« dictum diem veucrunt recognitores aſ- 
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court go together again and conſider better of it, and alter what they 
have delivered. Plow. Com. 211. b. Saunder's caſe. 

But if the verdi& be recorded, they cannot retraCt nor alter it. Co. 
IL it. 221. 1 R. 2. Coron. 108. 20 A{iz. 12. 5. H. 7. 22. b. 

In a caſe of felony or treaſon the verdict muſt be given In open caurt, 
and no privy verdict can be given. Co. Lit. 227. 6b. Co. P, C. 110. 

If a man be arraigned upon an inqueſt of murder or manſlaughter 
tal:en by the coroner, and be found not guzlty, the jury that acquits 


« ſiſz predigze. Et quia predifti Fohan- 
& nes & Willielmus aliud recordati fuerunt, 
©< quam compertum fuit per recordum ro- 


< tulorum ipſimus * conc ol & etiam quia 
_** juratores preditt 


1 minus ſufhicienter tue- 
« rant examinati ſuper articulis predittis, 
& ficut patet in recordo preditto, 1terato 


« fuerunt jucatores Jurati, & examinatl ; 


* qui dicunt ſuper ſacramentum ſuum, 
© quod pradiftus Martinus fuit villanus 
<« tptius Prioris die quo cjeftus fuit de pre- 
&« ditis renementis, &c., Et quia com- 
©« pertum eft, &c, & quod Prior ad pre. 
« dictam aihſam coram prefatis F. & I. 


_ & reſpondebat per ballivum ſuum, qui qui- 


« dem ballivus non potuit deducere in ju- 
« dicium jus ſangumis nativi domini ſul 


«© abſque prefentia domini ſui, &c. ac 


* etiam in ſupradito recordo quod nulla 


« preſcriptio longi temporis poteit liberum 


« ſanguinem in ſervitutem reducere, qued 


'« 0mnind falſum eſt, &c, videtur, qued 


& ;udicium * de Lowetot erroneum elit ; 
« ideo conſideratum eſt, quod pradiftus 
« Prior rehabeat predifta tenementa, 1ta 
« quod omnia fint in ecodem ſtatu, in quo 
« fuerunt ante captionem predifzx aſſhiſe.”” 
Aiterwards by writ of error the record co- 
ram epiſcopo Wynton and fſociis ſuis audi- 
toribus querelarum was brought coram 
rege, and Martin Fitz. Ofbert ailigned for 
error, that he had recovered ſeifin againſt 


the ſaid Prior © in groflo veredito ſuper 
«« difſeifina ſecundum legem communetn ; 


& & auditores {ine brevi regis inde eis di- 
« recto, & fine aliqua premunitione ipſo 
&« Martino rite fata, contra legem commus 
« nem, ipſum @ predicto tenemento abju- 
« dicaverunt, & contra tenorem Magnz 
6 Cart domimi regis : Dicit in{uper, quod 
« predict auditores venire fecerunt coram 


_& ets juratores praxfate afſiſz in forma cer. 


« tificationis, & ipſos juratores per facra- 
« mentum {uum reexaminaverunt & almi- 
6 ferunt ver:difium coxum contrarium vee 


| him ought to inquire, who committed the fat, and that ſhall ſerve as 
an indictment againſt that perſon, that the jury find did the fact. 


* redicto per ipſos prius pronuntiato ; uns 
{* dedicit, quod in hiis & aliis erratum eſt, 
«© &c.”* To this the prior replied, that 
the ſaid Marti had been © Premunitus per 
© hreve, quod vocatus an facias ; 8& quod 
© predict auditores habuerunt plenam po- 
© teſtatem, tam per breve domini regis, 
* quam per ſpeciale preceptum domini 
© regis, ad corrigenda recorda juſticiario= 
© rum vitiola & erronea inventa & hoc 
& ſatis conſtat domino regi & ypſus conh- 
&© lio, & quod predittus Martinus non re- 
© cuperavit per groſſlum vereditum ; quia 
© non fuit ibi veredictum niſi tale, quale 


* 1mperfeQtum, quia per xi juratores cap- 
© tum ; & quod predifti auditores non ad- 


& miſerunt contrarium veredictum priori 
& verediQto, quia verediftum privs captum 
* coram F. de Lovetor fuit tale, quale im- 
«* perfetum, & contra legem terrz captum 
&© per x1 juratores, de itatu ſanguinis ultra 
© tempus limitatum ; ſecundum veredic- 
© tum magis deberet dici ſuppletio prioris 


« yerediai defetiv:, quam eidem contra» 


&« rijari.” To which Martin rejoined. and 
inſiſted, © Quod prediQa afſfiſa fuit plena 
&« & perfeCta coram F. de Lowetot & ſociis 
& ſuis juſtic* capta, & hoc liquat expreſss 
* in codem recordo, ubi dicit Furati dis 
& cunt, &c. Et quod ipſe recuperavit pra- 
« dicta tenementa per groſſum tack "1 
« prefatz aſhſe, petit judicium, fi pre. 
« dictum groſſum veredictum ſuper diſſei- 
« ina pracise fatti aliquo modo ſecun- 
« dum legem & conſuetudinem regni 4n- 
«* olig debet adnichillari, abſque brevi de 
6&« attinta, &c, © 4h 
The judgment in this caſe does not ap- 
pear, but 1t ſhould ſeem, that the reaſon 
why the record of the verdi& is ſaid to be. 
imperfect was not, becauſe all the twelve 
d1d not agree, but becauſe thc di&a utriuſ- 
gue partis were not diſtinaly yea and. 
recorded, which 1s declared to be the ufage 


in ſuch eaſc, preut moris oft in tali caſus 


But'. 
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But it is held, that if a man be arraigned upon an indictment found 
| by the grand inqueſt, and.-be acquitted, the jury ſhall not make ſnch 
further inquiry. 14 FH. 7. 2. b. 13 E. 4. 3.6. 37. H. 8. B. Coron. 111. 
11 H. 4. 93. a. B. Coron. 32. 21 E. 3.11. b. B. Coron. 39. 

But ſurely the antient law was otherwiſe, and that the jury that ac- 
quits, whether upon a preſentment, or upon an inditment of hom- 
cide, ſhall be chaced to ſay, who did the fact. 37 A/iz. 13. 
$0 ifa man be indicted de morte cujuſdum ignoti, the inqueſt ſhall be 
charged to tell the name, if they can. 2 FE. 3. Coron. 159. 

A man is indicted of robbery and acquitted, but it appeared to the 
court, that a robbery was done, but the priſoner not guilty, and there- 
fore upon the ſtatute of Y/inchefler the court compelled the jury to 
preſent who did it, for the hundred is to anſwer for the bodies of the 
offenders, and the book concludes generally, Et tel courſe tiendra, ou 
home eſt indite de mort de home & acquit 3 E. 3. [ter North. Coron. 307. 
fo that they made no difference, where the [indictment was by the 
grand inqueſt, or by the coroner's inqueſt. ] 
| The fame law in a appeal 22 Afſiz. 39. Coron. 178, 4 H 7. Rot. 
21. = Entries 5T. a. 

But at this toy the law and praQtice hath obinlavl, that 
y upon an arraignment upon the coroner's inqueſt the 
jury, if they acquit the priſoner, ſhall inquire who did the murder or 


- manſlaughter, and commonly it is a buſineſs of form, for they uſually 


ſay, if it be not known, that Fon a-Nokes did it. 37 H.s8. B. Coron. 
32.21 E. 3. 17. b. B. Coron. 39. Dy. 238. 6. | 

And as to indiftments of robbery, if the petit jury acquit the pri- 
foner, they do not inquire* who did it, and the reaſon of the differ- 
ence is, that for the moſt part in Eyre the petit jury were all of the 
ſame hundred, where the offenſe was committed, and then upon the 
feature of Hinton the hundred were to anſwer de corporibus malefatto- 
14, and therefore it was reaſon to put them upon the inquiry, who 
committed the robbery, if it appears to the court, that a robbery was 
committed, and the cafe of 3 E. 3. Caron. 307. was in Eyre, but now 
the jury, that tries, as well as inquires, is for the moſt part of the reſt 
of the county, and therefore they anſwer only the —_ of gx4/ty or 
wot puilty : vide Stamf. P. C. 181. a. 

The jurors of the petit inqueſt are charged to inquire if the party fled, 
and ſo of his goods and chattels, this is. but an inqueſt of office, and 
waverſable; vide ſupra Part I, cap. 27. p. 362. But is hath been held, 
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that a preſentment of flight before the coroner ſuper viſum corporis is 
concluſive to the party, and not traverſable : vide que ſupra dixi, 
Part I. cap. 31. Þ. 416, 417. 

And therefore it is, that if the coroner's nave ſuper wiſum corporis 
preſent a fugam fecit, and the party be taken and arraigned, and pleads 
to that inditment, the jury ſhall not be charged to inquire of the fu- 
gam fect, becauſe found before by the coroner's inJueſt, and if they 


_ be charged therewith and acquit the priſoner, and Iikewile ſay, that he 


did not fly, yet the record of the inquifition before the coroner finding 
the flight ſhall take place to intitle the king. 3 E. 3. Forfeiture 35. 

P. 1 Eliz, Dy. 238. 6b. 
The jury may find a ſpecial verdiQ, or may find the defendant guilty 


| of part, and not guilty of the reſt, or may find the defendant 
guilty of the fact, but vary in the manner. [3 02] 2 


If a man he indicted of burglary, gudd felonicd Ty FR EF cepit 'Ty 


aſportavit, the jury may find him guilty of the funple felony, and AC- 


quit him of the burglary and the burgl/aruer. 
So if a man be indifted of robbery with putting the party in fear, 


the jury may find him guilty of the SER but not guilty of the 


robbery. 

The like where the inditment is c/am & ſecrete a perſons. 

| Soif a man be indifted upon the ſtatute of 1 Fac. of ſtabbing contra 
formam ſtatuti, the jury may acquit him upon the ſtatute, and find him 
guilty of manſlaughter at common law. 23 Car. 1. Harweod's caſe (4) 

So if a man be indicted of ſtealing of goads of the value of 10s. the 


jury may find him guilty only of goods to the value of 6d. and fo 
_ guilty only of petit larceny. 41 E. 3. Coron. 451. Stamf. P. C. L. ll. 


cap. 9, fol. 165. a. 
So if a man be indicted of murder ex malitid precogitatd, the jury 
may find him guilty of manſlaughter. Co. Lit. 282. a. or that he killed 


| him /e defendendo, or per infortunium; but-nota in theſe caſes it is not 


ſufficient generally to find it: done ſe defendendo, or per infortrnium, 


| but the ſpecial matter muſt be ſet down how it was done, and if upon 


the ſpecial matter ſhewn it ſhall appear to. be murder or manſlaughter, 
the court will accordingly judge of it, tho the jury conclude, Et /ic 
per infortunium, ar fic ſe defendendo. 3 E. 3. Coron. 284, 286, 287, 
& 43. Afiz. 31. Coren. 226. 3 


(4) Style 86, 


And. 


t 
| 
| 
| 
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And in theſe caſes, tho it be found per infortunium, or ſe defenacndo 
pon the ſpecial matter ſet forth, yet this ſpecial matter muſt be 1e- 


corded, for tho it be not ſuch a felony, as hath judgment of life, yet 
it is ſuch an offenſe, as gives the forfeiture of goods, and therefore 


they may not find a general no? guilty, but muſt find the ſpecial mat=. 


ter, and leave it to the court to judge. 
_ At the ſeſhons at Newgate 16 Car. 2. upon the evidence 
[30 3]; it appeard, that F. a boy nding in the ſtregt upon an horſe, 
B. another boy whipt the horſe, the horſe ran away againſt the will 
of 4. and ran over a child and kild it, for this . was indicted of 
murder by the grand inqueſt, and the jury found him generally no: 
guilty ; the court was in doubt of receiving the verdict, becauſe it 


was per infortunium, and ſo ought ſpecially to be found, but becauſe 


the corener's inqueſt had found the ſpecial matter, and concluded it, 


as in truth it was, per infortunium, which preſentment A. was ready 


to confeſs, that ſo he might have his pardon of courſe, the vyerdi&t of 
29t guilty was recorded, and fo it was ſaid was the uſual courſe in 


that caſe ; but it was agreed, that if 4. had of his own accord put | 


the horſe into ſpeed, and he had ſo kild the child, it had not been 


per infortunium but manſlaughter. Richard Pretty's cafe for "—_ 


Hnne. Fones. 

But now ſuppoſe the priſoner kild the party, but yet in ſuch a way 
as makes no felony, as if he were of non ſane memory, or if a man 
kills a thief, that comes to rob him, or to commit a burglary, or it 
an officer in his own defenſe kills one, that aſſaults hym in the execu- 
tion of his office, .which are neither felony nor forfeiture, whether is 
it neceſſary to find the ſpecial matter, or may the party be found not 
guilty ? Foſter 265. 

And I think, and ſo I have known it conſtantly praCtiſed, the party 
in theſe caſes may be found not guilty, and the jury need not find the 
Ipecial matter. 

And the reaſon 1 is, that in theſe caſes there is neither felony nor 
forfeiture. 

And this is in effe&t declared by the ſtatute of 24 H. 8. cap. 5. ** It 
** any attempt to commit murder, robbery or burglary in or nigh 


* any common high way, or in the manſion-houſe, &c. and the evil 


* doer be lain, and if the ſame by verdict be found or tried, the 
« {layer ſhall not loſe any goods or chattels, but ſhall thereof be 


« fully acquitted and diſcharged in like manner as he ſhould be, if 


6c he 


| 
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* he were lawfully acquit of the death,” and accordingly ruled in 


Cooper's caſe. P. 15 Car. B. R. Croke, p. 544. 

But it is uſed in fuch caſes (and prudently enough), for , 
the coroner's inqueſt to find the ſpecial matter, and the bill [3 04] 
of indictment of the grand jury to be for murder, and to have the 
party arraigned upon the bill of indictment, and to be acquitted there- 
upon upon trial, and to enter the acquittal upon the bill, and then 
to confeſs the coroner's preſentment, and to have judgment alſo 
thereupon ; thus it was done in the caſe of Richard/on keeper of 
Newgate, who kild Hyde, that had committed a robbery and made re- 
fiſtance, that he could not be taken without being kild. 4. 25 Car. 2. 
at Newgate. | 
_ And therefore, where a thief was kild in purſuit becauſe of altos; 
if the ſpecial matter be found, the killer ſhall have judgment, quod 
eat ſine die. 22 Aſſiz. 55. Coron. 179. 22 E. 3. Coron, 258. 26 Afſiz. 
23. Coron. 192. 22 E. 3. Coron. 261. and the reaſon is, becauſe it 


1s no felony, nor cauſeth any forfeiture ſo much as of goods, but is | 


a juſtifiable a, and ſo differs from /e Ts or per infor tunium, 
which give a forfeiture of goods. 

And ſince in an inditment or an appeal of felony the defendant _ 
cannot plead a juſtification, he ſhall have the advantage of it upon the 
general iſſue pleaded. 26 . 8. 5. b. 37 H. 8. B. Appeals 122. 

Yet vide 37 H. 6. 20 & 21. per Needham upon an indictment of 
murder the defendant may plead, that in an appeal before the con- 
ſtable and marſhal of treaſon he being appellee kild the appellant; 


yet in that caſe it ſeems, if he pleaded zot guilty, he ſhall have advan- 


tage of that ſpecial juſtification upon evidence. 

But [notwithſtanding] this, that I have ſaid, where the matter itſelf 
appears not to be felony, the priſoner upon not guilty pleaded may be 
found net guilty, -without finding the ſpecial matter, and accordingly 
ruled. P. 15 Car. 1. Croke, þp. 544. 

Yet if the coroner's inqueſt find not the ſpecial matter but murder 
or manſlaughter, and the prifoner is arraigned upon it and plead nor 
guilty, and upon the evidence it appear, that the priſoner kild the 
man, but in ſuch a manner as makes no felony, as a thief ] 
that aſſaults him upon the highway, or a thief that reſiſts [305 
the arreſt, in this caſe the jury cannot find a general zot guilty, but 
muſt find, that the priſoner did it, and the manner how, and this is to 
be entred of record, as in caſe of a yerdi&t /e defendends. 


And 
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And the reaſon of the difference 1s, becanfe in the former caſe the 
jury gives a verdiCt of not guilty generally, without 1 inquiring who did 
the fact. But where a man 1s atraigned upon the coroner's inqueſt 
ſuper viſum corporis, and pleads not guilty, if the jury acquit the pri- 
ſoner by not guilty, yet they muſt inquire who did it, for here it is 
apparent there was a man ſlain, becauſe the coroner takes the inqueſt 
upon view of the body, and if they ſhould find him generally no: 
guilty, and yet ſhould upon their other inquiry find he kild him, it 


would be a contradiction in itſelf, and therefore in this caſe, they are 


to find the ſpecial matter, and thereupon the court ſhall give judgment 
for his diſcharge. 

Many ſpecial verdits have been found, as upon the fans of ab 
bing, ſo upon the point, whether murder or not, but it is difficult to 


| find them ſo that judgment may be given for murder, becauſe there 


are ſo many circumſtances required to be found, that if any be omit- 
ted, the verdict will fall only to manſlaughter. 

| have rarely known upon any fpecial verdi&t, where the queſtion 
was murder or manſlaughter, judgment to be given for murder {4), 
but commonly for manſlaughter or ſe defendendo. Ti uttus erratur ex 


Harte mitiort, 
Burn. Tit, Juron, ſe 58 


{d) There have been however ſeverd! in Onty's caſe. Trin. 13 Geo. B, R, all which 
Kances, wherein it has begn done, wiz. were ſpecial verdicts, andthe mp ruled 
Mackally's caſe, g Co. Ref. 70. a. Maw- them to be murder, 
gridge's caſe, ——_— Ann. B. BR. Kel. 120. 


[306] CHAP. XL. 


Concerning the miſdemeanors of jurors, and their puniſhment. 


F any of the jury eat or drink without licenſe of the court before 
they have given up their verdi&, they are fineable for it. 
But tho it be not at the charges of either party, antiently it was 
held it would avoid the verdict. 24 E. 3. 24. a. 
But at this day the law is ſettled, that it is only a miſdemeanor fine- 


_ able in them that do it, but avoids not the verdict, 14 H. 7. 29. 6. 


(a): 20 HI. T7. ka 


(4) Vile Plnis de ce caſe 15 WH. 7.1. by 
But 
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But if it be at the charge, for the purpoſe, of the priſoner, and the 

verdict find him guilty, the verdict is good ; but if they find him rot 
guilty, and this appears by examination, the judge, before whom the 
verdict is ſo given, may record the ſpecial matter, and thereupon 
the verdict ſhall be ſet aſide, and a new trial awarded: 14 4. 7: 
30:8; #* 
If a juryman before he be ſworn take information of the caſe; this 
is cauſe of challenge, as the law ſtands at this day, but antiently it 
was held otherwile, and that 1t was lawful, and that was the reaſon 
given in the ſtatute of 6 H. 6. cap. 2. which enaCts, © That pannels 
« of aſliſes be dehverd by the ſheriff to either party ſix days before 
<* the ſeſhons, namely, that they might inform the jurors of their right 
<« before the ſeſhon. |; 

But this brought great inconvenience in embragery and tampering 
with jurors, and therefore it 1s juſtly diſuſed and diſapproved. 

If a juryman have a piece of evidence in his pocket, and after the 
jury ſworn and gone together he ſheweth it to thern, this is a miſde= 
meanor fineable in the jury, but it avoids not the verdict, [307] | 
tho the caſe appears upon examination. AZ. 23 Car. 1. 

B. R. M. 40 & 41 Eliz. B. R. Croke, n. 1. Graves & Short (b); 


wide tamen contra 11 A. 4. 18. a. 


But if after the jury ſworn either patty deliver a piece of evidence 
to the jury, and the yerdict is given for him that deliverd it, it ſhall 


avoid the verdict, but then this muſt appear by examination, and be 


indorſed upon the po/ea or verdiCt, ſo as it appears of record, and it 
muſt not be barely by affidavit made after. 4. 40 & 41 El:z. B. &. 
Graves & Short, Co. Lit. 227. b. | 

But if the verdict be given utah him that deliverd the ions, 


the verdict is good. Jbid. 


If a piece of evidence under ſeal be read in court, the jury ought 


Tegularly to have it with them, but not if it- be not under ſeal. 


But yet if after the jury ſworn a piece of evidence not under ſeal 
be by the court deliverd ta the jury, it doth not avoid the verdict, and | 
ſo it is, if it be deliverd by a mere ſtranger, or if it be deliverd by one 
of the parties, and the verdict be given againſt him, on whoſe behalf 
it was deliverd, JM. 37 & 38 Eliz. B, R. Croke, n: 1. (c) 

It after the jury ſworn and gone from the bar they ſend for a wit-- 


neſs to repeat his evidence, that he gave openly in court, who doth it 


(b) Cre. Eliz, 616. (c) Ficdry & Farthirg, Cre, Eliz. 411, 
VorL. II. WL | - ARC. 
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_ accordingly, this appearing by examination in court and indorſed np- 
\ on the record or poftea will avoid the verdict. 7. 32 Eliz. B. R. 
Croke, n. 11. Metcalfe & Deane (d). M. 20 Fac. B. Re. Hillord & 
Hall {e), becauſe not done openly in court, nor in the preſence of 
_ the parties concerned. A. 32 Eliz. hag R, Leon, 1. 426. Elme's 
caſe (f). 
_ - But if the jury after their ike from the bar deſire to hear the 
RT of a witneſs again, they may be ſent for into court, and the 
witneſs may be heard again openly, where the, E2urt or uns _y 
aſk what queſitzons they think fit. 
| [3 E 8]. If depoſitions are read in court tothe jury, and after the 
jury ſworn and going from' the bar the ſolicitor or proſecutor 
for the king or party without conſent of parties or order of the court 
deliver the copies of the depoſitions to'the jury, if' they find againſt 
him on whoſe part the copies were deliverd, the'verdi& is good, but 
| if they find for him on whoſe part they were deliverd, and this ap- 
pear by examination, and be (as it ought to be) indorſed upon the 
peftea or record, the verdict ſhall be quaſhed, and a new wenrre 
_ facias, or award for a new net __ be returned. Mt. 20 Jac: B.R. 
Hillrd and Hall. | 
If after the evidence given, where divers hide are read on both 
fides, and the clerk is making up his bundle of evidences, that were 
under ſeal, to deliver to the j jury, the ſolicitor for the plaintiffs delivers 
a bundle of depoſitions to the jury, ſome whereof were read, and 
ſome not read, and upon examination this appeard, tho the jury ſwore 
they opened not the bundle deliverd by the ſolicitor, yet the verdi& 
for the plaintiff was for this cauſe avoided, (the matter being indorſed 
upon the record) and a new venire facias awarded, for great incon- 
venience may be by ſuch- a praRice, and the oath- of the jury, that 
| Hever looked into them, was not regarded, for poffibly it may be a 
miſdemeanor in them to look into it, which they ſhall not excuſe in 
this manner. 7. 1653. JYebb & Taylor, 2 R. A. 114. pl. 6. 
' If the party after the jury ſworn ſpeak witha juryman, but nothing 
touching the buſineſs in 1flue, this doth not avoid. _ verdict goa | 
after for him. 4. 7. B. R. per curiam. | 
But if he or any in his behalf lay to a juryman nfier his departure 
from the bar and before verdict given, the cafe is clear for the plain- 
[rr 8g. Og ws 1 5 395» _ 
oo Wt 
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vf, this ſhall avoid the verdiQ, if given for the plaintiff, for it 1s 
new evidence. H. 22 fac. B. R. Athil & Bulwer aJOaged. 2 Rol. 
Abr. 716. p!. 20. 

If 4. be challenged off, and twelve more fworn, yet PA goes along 
with the twelve ſworn and is preſent at their conſultation, it 4. give 
no new evidence, nor adviſed or dire&ted them to find that [3 A 9] 
party, for whom the verdict is given, the verdict is good, 

but 4. ſhall be Ry ay m Is 17 Fac. B. R. Park's 
Gals. 

Now coochin fniog of jurors I ſhall add farther. 

ITfa man, that is one of the indiftors, be returned upon the petit 
jury, and do not challenge himſelf, he ſhall be fined. 40 4//iz. 10. 

- If a jury fay they are agreed, and it being aſked, who ſhall fay for 
them, they fay their foreman, but upon farther inquiry they are not 
agreed, the jury ſhall be fined, vis. meu one apart, 40 A/fiz. 10. 
29 Aſſiz. 27. 

_ If a juryman be called and refuſe to appear, or if kendde appeard 
withdraw himſelf before he be ſworn, the court may ſet a fine upon 
him at their diſcretion : 'vide Stat. 35 H. 8. cap 6. | 
. So if he be challenged, and while the challenge is trying withdraw 
hinfelf, and the challenge is upon the trial diſallowd, and .he be not 
preſent to be ſworn 36 H. 6.27. &@. or belng ſworn withdraw him- 
ſelf trom his fellows before the verdict given. 34 E. 3. Office de 
court 12, | 

If eleven of the jury RY — ek and the twelfth refuſe, and make 
his companions lie. by it, heretofore ſuch juryman hath been im- 
priſond for his wilfulneſs, 8 4/7z. 35. and fined, and the inqueſt taken 
by the other eleven jurors. 3 E. 3. Verdift 40. 

\ But upon great conſideration both theſe courſes bave been diſal- 
lowd, and- the judgment: upon the verdi@ of eleven jurors reverſed, 
_ and the juryman (fined and impriſond) diſcharged, as being contrary 
to law, for it-may be the twelfth was in the right, yet howſoever . 
his conſcience is not in this manner to be forced, and therefore for- | 
mer precedents of this kind have been difallowd. 41 E. 3:44 6. - 

41 Aiz. 1. 

But what if @ juror give a verdict againſt all reaſon, convifting or 
acquittng. a perſon mdicted againſt evidence, what ſhall be done? I 
ſay, if the jury will convict a man againſt or without evidence, 
and agua the direction or gpinion of the court, the court hath this 
T2 ſalve 
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 falve to reprive the perſon couviet before judgment, and to acquaint 


the king, and certify for his pardon. | 

And as to an acquittal of a perſon againſt full evidence it is like- 
wiſe certain the court may ſend them back again, and fo in the for- 
mer caſe, to conſider better of it before they record the verdict, but 
if they are peremptory in it, and ſtand to their verdict, the court muſt 
take their verdict and record it, but may reſpite Judgment upon the 
acquittal, 


But as touching puniſhing the jury, I ſhall fay, what I think may 


- done, and what may not be done. 
1. I think in fuch a caſe the king may have an attaint, for altho | 


a man convicted upon an indictment can have no attaint, becauſe the 
guilt is affirmed by two inqueſts, the grand inqueſt, that preſents the 


_ offenſe upon their oaths, and the petit jury, that agrees with them, 


yet where the petit jury acquits, they . ſtand as a ſingle verdict, for 
they diſafirm what the grand inqueſt of twelve men have upon their 
oaths preſented, and with this agrees the book 10 FH. 4. Attaint 60, 
64. per Thorn. 

2. By the ſtatute of 26 H. 8. cap. 4. the juſticiar or ſteward, before 
whom any perſon is acquit of felony againſt pregnant evidence in 
Fales or the marches thereof, may bind over the jurors to appear be- 
fore the preſident and cotincil of the marches of Wales, who may, as 
they ſee cauſe, fine and impriſon ſuch jurors by their diſcretion. 

3. I do confeſs in the king's bench there have been many prece- 


_ dents of jurors, that have acquitted perſons of murder, or other felony 


tried in that court, if they have gone againſt pregnant evidence, that 


have been fined, impriſond and bound to their good behaviour during 


their lives /g ). 
The like hath been done before juſtices in Eyre, and the court of 


king's bench is a court in Eyre and much more, for that court may 


reverſe judgment given in Eyre. See for this purpoſe 7. 43 El:z. 


B.R. Ret. 919. Noy's Rep. p. 48 & 49. Wharton's caſe, where the 


jury in the king's bench acquitting the priſoner of murder againſt 


pregnant evidence, . and finding it only manflaughter were fined 207. 


apiece, bound'to the good behaviour and for the good be- 
[3z I ROPE of the priſoner, and committed, and this was done 
by the advice of all the judges. See the ſame e's M. 44 & 45 Eliz. 
B. R. Yelu. Rep. þ. 23. 
-) Fide ſupra þ. 15: 
(8) Pide ſupra p. 159: AM. 24 
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1M. 42 & 43 Eliz. B. R. Croke, n. 12. p. 118. Wats & Braines. 
In an appeal of murder there was a confederacy among the jury to 
bring in the verdict not guzity, and if the court diſliked it, then to 
change their verdict, and accordingly they did, and the court difliking 
their verdict they went out and found him guilty, and this agreement 
being diſcoverd, the principal confederates were fined and impriſond, 


but this fine was for their confederacy and praCtice, not for their - 


ver:lict. 
7 R. 2. Coron. 108. The j jury: acquitted a notorious robher in the 


king's bench-againſt great evidence, and,the court bound the jury for 
the good behaviour of the priſoner ; the reporter makes a guere per 
quel ley, vide the notes annexed to Berle 153. to the ſame purpoſe. . 
4. Again, in caſes of inqueſt of office there have been precedents 
in the Exchequer, and more frequent in the court of wards for fining 


of jurors, that would not find according to their evidence. H. 28 Eliz. 


in Scaccario coram Theſſ. *& baronibus. 3 Hughes 196. 
5. The praCtice of the king's bench to fine jurors for finding ver- 
dis contrary to their evidence was endeavouring to be brought in 
practice before judges of ni/# prius; and about 14 Car. 2. in an Ox- 
Fordſlire caſe Huntingdon and his eleven companions jurors were fined 
51. apiece for ſuch a verdict, and the fine eſtreated into the Excheguer, 
but by the whole court by the advice of the greater part of the reſt 
of the judges proceſs was ſtayed upon that eſtreat, as being impoſed 
contrary to law (þ ). 


6. Before juſtices of oyer and terminer and gaol-delivery, if the 


jury acquitted a felon contrary to their evidence, the uſe was to bind 
them over to appear in the king's bench to anſwer an information, 
but I never knew any preferd, and indeed it were impoſſible almoſt 
for any judge or jury to convict a jury upon ſuch an account, becauſe 
impoſhble, that all the circumſtances of the caſe, that might ._ 
move the jury to acquit a priſoner, cauld be brought in evi- 
dence; this therefore ſeems ta me to be but in terrorem. 


7. But then it was endeavoured to bring the praCtice of the king's | 


bench into uſe before juſtices of gaol-delivery and oyer and terminer 
to fine jurors in criminal cauſes for not obſerving the judges direc- 


tions, and acquitting felons againſt their evidence, and accordingly a 


jury in Glouce/ter/hire was fined 51, a man for acquitting a perſon in- 


- (Þ) Vide antea cap. 22. p. 160, Vaugh, 145. 
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difted of burglary, the form, of the fine was much the ſame as is 
hereafter mentiond, this fine was alſo eftreated into the Exchequer, but 
all the court after great advice with the judges of the common pleas 
orderd a ſtay of proceſs thereupon, as being neither warrantable by 
law nor antient precedents in any court lefs than E "a 

At the gaol-delivery at Newgate 10 Maii 17 Car. 2. ' Wasftaff 7 - 
and eleven other jurymen were fined five 'marks apiece for acquitting 
Richard Tomſon and others indicted for conventicles, Eo quod ip/i ju- 
ratores adtunc & ibidem eoſdem Ricardum Tomſon't&c. de predifie 
tranſsreſſione & contemptu comtra regem hgus regni Angliz, & contre 
plenam evidentiam, & contra direftionem curie in materid lepis ibidem 
de & ſuper premiſſis eiſdem juratoribus versiis prafatos Ricardum 
Tomfſon &'. in diftd curid ibidem apert? dat” & declarat' de premiſſis 
eis impoſitis in indiftamento pradifto acquietaverunt in contemptum difti 
domini regis nunc legdmque ſuarum, & ad magnam obſtruftionem & im- 
pedimentum juſticie, necnon in malum exemplum OmnIum alior um juras 
torum in conſimili caſu delinquentitim. 
They were thereupon committed, and oubki their habeas corpus 
in the court of common-bench, and all the judges of Engiaxd were 
aſſembled to conſider of the legality of this fine, and the impriſon- 
ment thereupon, wherem there was ſome little diverſity of opinion, - 
whether without a cauſe of ſuit returned alfo, the common pleas 
could give judgment touching this fine, and. if there were cauſe, de- 
liver the party, or whether he muſt go into the own, s bench by habeas 
os og and certrorari. 


[213 [ But it was agreed by all the judges of England, (one Fe 
3 diſſenting,) that this fine was not legally fet upon the jury, 
for they are the judges of matters of fat, and altho it was inſerted 
In the fine, that it was contra direeHionem curi@ in materid legis, this 
mended not the matter, for it was impoffible any matter of law could 
come in queſtion, till the matter of faEt were ſettled and ſtated and 
agreed by the jury, and of ſuch matter of faCt they were the ouly 
competent judges. 

And altho the witnefſes might pats ſwear the faR to the 
fatisfaQion of the court, vet the j jury are judges as well of the credi- 
bility of the witneſſes, as of the truth of the fa, for poſtibly they 
ge know fomewhat of their own PE that what was ſworn 


=, In Buſbell"s caſe, Vaugh. 153. 
was 
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was untrue, and poſſibly they might know the witneſſes to be ſuch as 
they could not believe, and it is the conſcience of the j jury, that muſt 
pronounce the priſoner guily or not guilty. 

And to fay the truth, it were the moſt unhappy caſe that could be 
to the judge, if he at his peril muſt take upon him the guilt or inno- 
CCelnce of the priſoner, and it the judge's opinion muſt rule the matter 
of fac, the trial by jury would be uſeleſs. 

Whereupon, and upon view of the precedents in the court of com- 
mon bench, where priſoners not legally committed or fined had been 


diſcharged, tho no cauſe of privilege were A the jurors were 


diſcharged of their impriſonment. 

And therefore, altho the long uſe of fining jurors in the king's 
bench in criminal cauſes may give poſſibly a juriſdiction to fine in 
theſe caſes, yet it can by no means be extended to other courts of 
ſcſhons of gaol-delivery, oyer and terminer, or of the peace, or other 
inferior juriſdictions. A 


3 Wilſon, 172, 177: 


CHAP. XL, - | [314] 


C. Poncerning ſtanding mute, and the puni/hment of Penance, | or prone 
fort & dure, [*] 


'HAVE hitherto confiderd the pleas of the priſoner in capital 
cauſes, namely, 1. Confeſſion. 2. Pleas in bar, and 3. Pleas 
to the felony, or not guilty. 

And I have confiderd the proceedings in order to ting the party 

to his trial, and the trial thereupon by the jury. 

It remains, that F ſhould now come to conſider what is to be done 


in cafe the pr ifoner will not anſwer, but ſtand mute and make no 
defenſe. | 


\ 


[*] But x now by the Katute 12 Geo. 3. been convided by ho! Gp or confeſſion ; 
c. 39. If any perſon being arraigned on and ſuch fodemees ſhall have all the ſame 


any indiftment or appeal of felony, or on 
any indiftment for piracy, ſhall upon ſuch 
arraignment ftand mute, or will not anſwer 
direQly to the felony or piracy, he ſhall 
be convifted of the offenſe, an the court 


ſhall thereupon award judgment and exe- 


Eution, in the ſame manner as if he had 


dean's > a as a conviction by verdict or | 
confeſſion 


And the fame law is, with reſpeQ to an 
arraignment for treaſon or petty larciny., 
See Burn. Tit, Mute. 3 luſt. 177+ 2 Hawt» 
P. Gs SIE 
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In this matter theſe things are conſiderable. _ 

1, What ſhall he ſaid in law-a fianding mute, and ha not. 

2. What the conſequence or penalty is of a ſtanding mute in capt» 
tal cauſes, and therein of peine fort and dure. 

3. What cautions are to-be uſed before the inflicting of it it, 

_ 4. By what law it is introduced. 

IT. As to the firſt of theſe. 

If the priſoner hath received his judgement Seed or be convicted 
and brought to the bar, and demanded what he can fay, why judg. 
ment ſhould not be given againſt him, if convicted, or why execution 
ſhould not be awarded, and he faith nothing, yet this is not ſuch a 
ſtanding mute as is in hand, for he 1s already convict or attaint : 
And therefore in ſuch caſe, if the party ſo called hath always re- 
mained in cuſtody from the time of his plea of not guilty, if he be 
called to ſhew what he can ſay, why he ſhould not have judgment 

| _ _, upon his conviction or execution upon his former judgment, 

[315] and he ſay nothing, it ſhall not be inquired, whether he can 

ſpeak or not, but he ſhall not have preſent judgment og execution, as 
the caſe requires. 10 £. 4. 19. b. But if long time hath paſſed be- 
tween his conviction or judgment and this ſecond calling to the bar, 
it is prudent to make the inquiry, at leaſt by witneſſes, whether he can 


% 


| ſpeak, for poſhbly he may have a pardon to plead. 


But if a man abjure or be outlawd of felony, and after return 
again, and be taken and brought to the bar to ſhew cauſe why exe- 
cution ſhould not be done, if he ftand mute, an inqueſt of office is 


to be taken by the court to inquire, whether he can ſpeak or not, 


and if it be found, that by viſitation of God ſince his abjuration, &'c. 
be hath loſt his ſpeech, it ſhall be aiſo inquired, whether it be the 


| ſame perſon containd in the record of outlawry or abjuration, before 


judgment or execution (as the caſe requires), thall be awarded 2gainſt 
him, for he may plead in bar of execution in ſuch cafe, that he is not 
the ſame perſon. 10 E. 4. 19. b. 8 H. 4.1. b. And ſo it ſeems to. 


| be, if he were brought in upon a capias utlegat” or habeas corpus by 


the ſheriff; de.quo :nfra. 
And therefone the book of 26 A4/iz. 19. that ſaith a party abjured 
ſanding mute ſhall have peine fort & dure 1s miſtaken, for he ſhall 
be hanged, if he ſtand mute of malice. Stamf. Þ, C. £1b. Il. cap. 60, 
fol. 150. b. 
It 
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If a man indicted of felony demur to the inditment, and will 
not otherwiſe anſwer, . this is no ſtanding mute, but if the demurrer 
be ruled againſt him, he ſhall have judgment of death. 14 E. 4. 
1. a. per Cur. 

If a man indifted or appeald of felony pleads not eailey and puts 
Himſelf upon the country, and the jury remains upon challenges till 
_ another day and then appears, and the priſoner at the bar will ſay 

nothing but ſtand mute, yet this is not a ſtanding mute, for the 1n- 
_ queſt ſhall be taken upon the iflue OP Joined ; and ſo in an ap- 
peal. 15 E. 4. 33. b, 

And yet even in that caſe it is poſſible the priſoner may be taken 
dumb between his plea and his trial, and ſo loſe ſome advan- [3 6] | 
vantages, that the law gives him for his defenſe, as callenges, 
examination of witneſſes and many matters for his defenſe ; [there- 
fore] the court hath uſed ſometimes by inqueſt, ſometimes by inquiry 

ex officio by the inqueſt impannelled to try his iſſue to inquire, whe- 
ther he ſtand mute of malice, and then to try him, or if it be ex viſe- 
zatione Dei, then to reſpite his trial, but if he ſpoke the ſame day in 
the hearing of the court, then ſuch inqueſt of office 1s not taken, for 
the court is of their own knowledge aſcertained of his ability to ſpeak. 
43 Aſi. 30. 8 H.4. 1&2. | 
The ſtanding mute of a priſoner is not, where he hath pleaded 
not guilty and put himſelf pon the country, tho afterwards he would 
retraCt 1t. 

If a priſoner for felony plead not guilty and put himſelf upon the 
country, and when the jury appears he challengeth peremptorily 
above thirty-five, in ſuch caſe the jury was not to be taken, but judg- 
. ment of penance was antiently given againſt him, and ſo it was no 
attainder in caſe of felony, 17 Afjiz. 6.. 17 E. 3. 23. a. 14 E. 4. 
7. a. 3 H. 7.12. a. 2. a. 

But the law herein was after declared a. and by the advice 
of all the judges judgment of death ſhall be g1ven, and ſo it was an 
attainder, 3 H. 7, 12.. @. where it was ſettled for a rule in all circuits, 
and ſo it continued until 22 H. 8. cap. 14. when by act of -parlia- 
' ment the challenge was reduced to twenty, and ſo the judgment of 
death upon peremptory challenge ceaſed, unleſs in high treaſon or 
petit treaſon, where it ſtands on foot as before, vide Co. P. C. cap. 
102. ?- 227, 228, who ſeems to hold, that for challenging above 

| os | thirty= 


£5 & 
ey 


1 es PLACITORUM CORONZ. 


rents judgment of peine fort & dure ſhall be given PS to 
14 E. 4.7. a. & 3 BH. 7. 2, as per omnes juſitcjarios contra Keble. 

| Regularly therefore a man is faid to ſtand mute, when being ar- 
 Taigned for felony or treaſon, either 1. He anſwers not at all, or 2. 
If he anſwers with fuch matter, as is not allowable for anſwer, and 
will not anſwer otherwiſe, or 3. Where he pleads not guilty, but 
when demanded how he will be tried, either will s nothing, or not 
| put himſelf upon the country. | 
(3171 If he ftand mute nk; ſay nothing at all, in caſe of Ny 

S1 the court ought ex officio to impannel a jury and ſwear it as 
an inqueſt of office to inquire, whether he ſtand mute of malice, and 
if found ſo, he ſhall have the judgment of perne fore & dure, or whe- 
_ ther it be ex v/itatione Det, and it found ſo, they are to inquire touch- 
ing all thoſe points, which he might poſſibly plead for himſelf, as 
whether a felony were done, whether he be the ſame perſon, that is 
indicted for it, whether he did it, and whether he hath any matter to 
alledge for his diſcharge. 

Bur what 1f all this be found aanind the priſoner, whe ſhall be 
done? whether judgment of death ſhall be given againſt him, tho he 
never pleaded, ſeems yet undeternuned (a). 

If a man plead not guilty, and being demanded how he will be ht 
anſwers by God and holy church 4 E. 4. 11. a. or delivers in a pro- 
tetion 7 £. 4. 29. a. Coron. 30. or will not put himſelf upon trial of 
| his country, this is a ſtanding mute, as much as if he had not at all 
; pleaded. 

IJ. As to the confoquinces of ſtanding mute. | 

In caſe of an inditment of high treaſon, the party ſtanding mute, 
judgment of high treaſon ſhall be given againſt him as upon a nihil 
dicit, M. 3 & 4 Elz. Dy. 205. a. rule accordant. Stamf. P. C. Lib. 
- I. cap. 60. fol. 150. a. 2 Co. Inf. ſuper fiat Fg 1 cap. 12. vide 
my%s, cap. 44. 

| In an appeal antiently it had been held, that if the tr ſtands 
ani; judgment ſhould be given for the appellant. 21 E. 3. 18. a. (*). 

But afterwards the law was held all one in caſe of an appeal and of 
an inditment, namely the defendant ſtanding mute judgment of peine 
oe & dure was. 0 againſt him, and the ſtatute of Z/2 yu” l. cop. by 


(a) Fide B. Corone 217. where a SY =o See Stan Tr. Vol. L þ+ 367- lord 
who coule neither ſpeak nor hear, was ar- — s caſc, 


raigned for felony; vide Fare I, þ. 34. #n 


Aaglss 


12 ſpeaks 


F ; | 
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12. ſpeaks only of the king's ſuit, (+) vide 43 A4/iz. 30. 3 H. 1. 2. a. 
14 E. 4. 7.4. | | 
If 2 man be indited of felony and ſtands mute, he ſhall be put to 
penaies, 7. 18 FE. 2. B. R. Rot. 20. in dorſo, Berks, rex (b) [318] 
| And yet vide H. 18 E. 3. B. R. Rot. 16. Ebor. rex, Petrus oy 
| Geildhird arraigned {c) pro depredatione in regia vid ſtood mute, and 
an inqueſt of office being charged to inquire, if it were wilful, and 
found ſo, he had judgment to be hanged. | 
On the ather fide 7. 30 FE. 3 Rot. 11, in dorſo Hunt. rex, The 
biſhop of Ely arraigned for felony dicit, quid ip/e eft membrum fſanfte 
eccleſie, & epiſcopus unfus, & frater domini Pape, and that he could 
not anſwer without the archbiſhop of Canterbury [his ordinary] coram 
laico judice; there went out thereupon a writ to the ſheriff of Hun. 
to return twenty-four to inquire of the whole fat, and by the inqueſt 
he was found gwilty of the felony charged upon him, [de receptaments 


felonttm] and his goods ſeiſed, but he was demanded by the archbiſhop 


of Cant. and delivered to him as 'a member of holy church, ſo that 
there the fa&t was inquired of, tho the biſhop refuſed to anſwer, which 
was a kind of ſtanding mute {4}. 2 

By the ſtatute of 33 H. 8. cap. 12, any perſon arraigned before the 
lord ſteward for treaſon, murder, manſlaughter, or blood-ſhed in the 
king's palace, and ſtanding mute ſhall have judgment, as if convicted 
ſo there is no penarice in that caſe. 

But upon the ſtatute of 28 #7. 8. cap. 15. for commiſſioners of the 
admiralty proceeding in maritime felonies, &'c. there is no  _ 
ſuch excluſive proviſion, and therefore they follow herein the [319] 


| '+) 2 Co, In Fo £7 Ds , 
o This hdd of Stephen le Fer- 
rour, who was indied before juſtices of 
over and rerminer pro receptamento felonim, 
and upon being arraigned mutum ſe tenuit, 
 @ jury was impannelled ex. officzo, who 
fond gudd mutim £ tenet de a & ſponta- 
ned woluntate ſud, & gudd loqui potef} fi velit, 
and he was thereupon put to penance, ad 
F<xnam; the record was removed by writ 
| _ of error coram rege, where he pleaded not 
guilty, and was committed to the marſhall 
and afterwards produced the king's ' par= 
don, Jdeo inde quietus. | 
- (c) It appears by the record, that it was 
not upon arraignment, that he ſtood mute, 
tor he had fled from juſtice and was out- 
lawed, but being afterwards taken he wag 
brought into court, and demanded why 


exccution ſhould not be done upon him in 


purſuance of the outlawry, to this he made 
no an{wer ; but this is not a ftanding mute 
to the purpoſe in hand, as our author him- 
ſelf hath ſhewn at the beginning of this 
chapter. : | 


(d) This was not properly a ſtanding 


mute, but a claiming the benefit of clergy, 
(which in antient times was uſually done 
before pleading,) and was of the like na- 
ture with the cafe of lan de Beckingham 
Mick, 20 & 21 Edw. 1 Rot 4. in dorſo coram 
rege, Nottingham, ſee Part I, þ. 343: in no- 
fts, and the caſe of Fobn de Boſco, P.6E. 


\ 2. B. R. Rot. 2. Effex, ſee Part 1. þ. 180. 


in notis, the reaſon therefore, why the fa& 


was inquired of, was the ſame in this caſe, _ 


as in thoſe, viz. that it might be known 
pro quali ordinario {iberari debeat, whether 
as a clerk convict or acquit, Vide 2 Co, 


Inf. Po» 633+ - 
; courſe 


| 
| 
| 
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courſe of the common law, ſo that any perfon indicted for piracy 
before theſe commiſſioners {janding mute ſhall have judgment of pein® 
fort & dure. T. T1. Eliz. Dy. 241. b. Brooke's caſe. | 

The judgment of pezne fort & dure is, as it 1s recited by Stamf. P. 
C. Lib. ll. cap. 60. fol. 150. b. & 4 E. 4. 11 b. wiz. © That he be 
« {ent to the priſon from whence he came, and put into a dark, lower 
« room, and there to be laid naked upon the bare ground upon his 
<« back without any clothes or ruſhes under him or to cover him except 
« his privy members, his legs and arms drawn and extended with cords 
* to the four corners of the room, and upon: his body laid as great a 
\ 4 weight of iron, as he can bear, and more. And the firſt day he 
5 ſhall have three morſels of barley bread without drink, the ſecond = 
« day he ſhall have three draughts of water, of ſtanding water next 
« the door of the priſon, without bread, and this to be his diet till he 
_«(Gie” (e). Vide the entry thereof Raft. Entries 385. a. 

This judgment 1s given for his contempt in refuſing his legal trial, 
and therefore he thereby forfeits his goods, but it-is no attainder, nor 
gives any eſcheat or corruption of blood: vide 34 E. 3. Hjchens 10, 
Dy. 308. a. 1% E. 4.7, a. 
| The ſeverity of the judgment is to bring men to put heidi upon 
_ their legal trial, and tho ſometimes it hath been given and executed, 
yet for the moſt part men bethink themſelves and plead. 

If a peer of the realm arraigned upon an indiftment of felony before 
| his peers refuſes to plead, [he ſhall have] this judgment of peine fort 
& dure. P. 17 Car. 1. caſus domini Caſilehaven. (f). 

_ Anda woman ſhall have the ſame judgment if ſhe ſtands mute. 2 
Ce. Inft. 1711. ſuper flat. W:/tm' 1. cap. 12. Wiſeman's caſe there cited. 
If a man be indicted of petit larceny and refuſes to plead, 
[320], it ſeems judgment of pine fort & dure ſhall not be given, but 
the party convict, for he is not to have judgment of death, 

But if a woman be indicted for ſimple larceny of goods under 10s. 
tho the ſhall not die for it, but only be burnt in the hand by the ſtatuts 
\ of 21 Fac. cap. 6. yet if ſhe refuſes to plead, the judgment of peine fort 
 & dure ſhall be given againſt her, becauſe it may fall out upon the 

- caſe,. that ſhe hath been burnt in the hand before, and then ſhe is to 
| be executed; and it is but a privilege, as clergy is, which ſhe muſt 
- put herſelf by her defenſe into a capacity of enjoying. 


(e) But before they proceed to this ex- his thumbs together with whip cord. 
tremity, it has been the prattice to endea»= Thorely's caſe Kel, 27, 


\pur to make the prilvgcr nt by tying (f) * State Tr, Pol, 1+ « þ 367. 7 


If 
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If a new felony be made by aCt of parliament, tho it makes no pro- 
viſion touching the penalty of ſtanding mute, yet it is a neceſſary con- 
ſequence thereof, tho not ſpecially provided for, if it be not ouſted by 
| the a, that makes it felony ; as clergy is an incident to every new 
created felony, unleſs ſpecially :ouſted by act of ante (*), for 

they are incidents: v/de Dy. 241. b. 

- And therefore in'rape, tho made felony by /Ve/tm' 2. cap. 34. if the 
party indicted ſtand mute, he ſhall have judgment of penance. P. 7 
Car. 1. lord Caftlehaven' s ale. :-* | 

Tho judgment be given of peine fort & FRas yet if the offenſe laid 

in the inditment be within clergy, his clergy ſhall be allowed him, 
- which appears by the ſtatutes of 23 HT. 8. cap. 1. 25 H,. 8. cap. 3. and 
other ſtatutes that ouſt clergy, where the party ſtands mute, in ſome 
particular cafes, and by the books. 

HI. As for the third general, the neceſſary eautions to s uſed in 
mfticting this ſevere puniſhment are theſe. 

1. Let not the judgment be too haſtily given, let the priſoner have 
not only tr:na admon:tio, but alſo ſome convenient reſpite, poſhbly tall | 
the afternoon, to bethink himſelf, it the arraignment be in the morn- 
ing; or till the next morning, if the arraignment be in the afternoon : 
and let the judgment itſelf be diſtintly read to him, that he may 
know his danger before his final refuſal with due admonition 
not to deſtroy himſelf. 4 E. 4. 11. 6. [321] 

2. Before any judgment final be given, if the priſoner ſtands wholly 
mute and ſays nothing at all, let an inqueſt of office be taken to in- 
quire, whether it be ex malitid, or ex vi/itatione Dei, unleſs he hath 
| ſpoken in court the ſame day, vide Raft. Entries title gaol-delivery. 

3. And likewiſe let the judge hear the witneſſes upon oath to givea 
probable teſtimony of his guilt, for tho his malicious filence carries 
with it a preſumption of guilt, yet it 1s good to have ſome concurrent 
teſtimony. 1. In reſpect of the ſeverity of the judgment. 2. Becauſe 
the ſtatute of Yetm?* 1. cap. 12. de quo znfra, ſeems to require it. 

| 4. If the offenſe laid in the indiftment be within clergy, tho in 
ſtriftneſs of law the priſoner ought to pray it, yet it is the duty of the 
judge to allow it, tho not prayed, and that as well alter Judgment 
pronounced as before. 

IV. Concerning the fourth particular, by what law this judgment 
of peine fort & dure 1s introduced. 


(*) Vide Part I. p. 704. 


By 
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By the ſtatute of We/tm” 1. cap. 12. Purvieu'eſt enſement iqueiles 
felons eſcries, & queusx ſont opertement de male fame, & he foy wailent 
mitter en enqueſt de felonies, que homes met ſur enx deyant.yuſtices-a- la 
uit le roy fotent miſes en la priſon fort & dure, come celix queun refuſent 
eftre al common ley de la terre, mes ceo neſt my a entenaer mk _ 
que ſont priſes per legier ſuſpicion. 

Some {4 ) have antiently thought, that this act of parilmaiings 6 intro- 
duced the penance, and therefore they did antiently think it did npt ex-- 
'tend to an appeal, becauſe that is the ſuit of the Poly and not the wi 
of the king, de quo antea þ. 311. "— 
*  Butit ſeems, that altho this flatute- is in. low za - direQive; 
namely, that it ſhould be applied to thoſe, that are of ill fame; and' 
Not thoſe, who are taken upon a light ſuſpicion, and: therefore-the 
_ court before they give this judgment ought cither by inqueſt of office, 
| or at leaſt by examination of witnefles to inquire- concerning the pro- 

babilities of the guilt: vide Stamf..P, C. Lib. I. cap. 60: fol; 
[322 4 150. a. yet this ſtatute doth not originally introduce-the pe- 
nance, but it was to be done by the common law,. and accordingly it 
is x Some by wy lord Coke in his adwnant, nn this nvuts 2 Injt. 

IT9. © 
” And this appears L. Decal this Fs als "WOE of "I 
ment fort & dure, but enaQts not the puniſhment jeſelf. by this linger- 
ing painful death, therefore the puniſhment, as it is thus inflicted, was, 
at common law, and is by force of the common law.. 2. Becauſe 
tho ſome antient opinions were, that it extended not to the caſe of an, 
| appeal of felony, yet the law hath conſtantly for many ages extended it 
to an appeal (7 po which cannot be by force of this atute, but by the 
_ common law. © 

3, The antients, as Flag (k), Ha (1) PREY ak {ar}, tho they. | 
wrote ſince the making of this ſtatute, mention the penance without 
referring of it to this ___ of Weſftm' 1. 4 Ws 


CHAP. 


(4) Saſs P,C. 149: . Poulton de pace 
regis 211. 

- (4) Keh. 371 | 

&\) Lib. 4 34- o 33. 
1) Cap. 4. F 23. & cap. 22.4 73. 

(mn) Mirror, Cape I. \ 9. 

(n) This ſtatute was But 3K. 1. and 
the by the manner of the expreſlion it does 
not ſeem to have introduced this penance, 
but rather ſpeaks of it as a thing already 
known, yet I cannot find, that ut is ever 


taken notice af; in any's antient anchor, book, | 
cafe, or record before the rej 


on the. contrary I find ſome inſtances in- 


-the preceding reign of perſuns arraigned 


for felony ſtanding mute, who yet- were 


- not put to, their  JErR but had judg- 


ment to be hanged ; at which time it feems 
to have been the uſual pratice,. that if the 
priſoner ſtood wilfully mute, a jury. of 
twelve were impannelled ex officio and if 
they found him guilty, another jury of 
very | 


of E. Toe | 
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CHAP. bo 


Concerning clergy how zt flood at common law, and how generalh at 
this day. 


FAVING i in the former chapter rone through "I pleas and trial 

'of the priſoners, and the proceeding upon ſtanding mute, I come 

to conſider the privilegium clericale, and I the rather refer it to be ex- 
amined in this place, becauſe tho antiently clergy was prayed and al- 
lowed upon the arraignment of the priſoner, yet at this day 1 It 1s rarely 
done but upon his conviction or ſtanding mute, and this is, 1, For 
the convenience of the court to be aſcertained firſt of the nature of the 
crime by the confeſſion or trial of the priſoner. 2. For the advantage 
of the priſoner, who poſhbly may be acquitted, and ſo need not tle 

| benefit of clergy: vide Hob. Rep. 288. Searle & Williams. 

And for the full diſcuſſion of this matter, y which I muſt needs ſay is 
one of the moſt involved and troubleſome titles in the law,) I ſhall, 
as near as I can, hold this method. 1. To conſider ſomewhat i in 
general touching the original and alteration cf the privilege of clergy. 
2. In what caſes it js to be allowed, and in what not /a PL 3. What 
perſons are capable of this privilege, and what not {4}. ' 4. At what 
time it is tobe allowed, and when not {c). 5. The manner how it is 


to be allowed, and who the judge of it ah a L” 6. The SIIIgOS of 
the praying or allowing of it 5 6 


twent 
verdict of the former ; and if they were of 
the ſame opinion, the priſoner was ſenten- 
ced to be hanged. Placita coronee coram 
Juſtic! itinerant* in comitati Warwicenſt 
anno 5'H.-v. Rot. tr. _ 

_ « Agnes, que: fuit uxor Robert; de Baſco, 
* appellat Thoman filium Huberti de morte 
< Robert viri ſui, 6 Thomas 'venit, 6 quia 
« ipſa habet virum Rebertum de Verdun 


* nomine, qui nullum facit appellum, ipſa | 


% non habetiyocem appellandi, & ided 1n- 
« quiratur veritas per patriam, & Thomas 
«+ defengit mortem, fed non'vult ponere ſe 
+ ſuper patriam, & xii Juratores dicunt, 
« quod culpabilis eſt de morte iI|, & xxiv 
*« milites, alii a pradiQtis xii, ad hoc e- 
« lei idem dicunt, & ided ſuſpendatur. 

_ Catalla Thom@ xxxiv. ſuligos & vi denas» 
rios, unde vicecomes reſpondebit. 


four were chofen to examine the 


Thidem in dorſo. © Thomas de la Hethe 
© captus per indiftamentum pro furtis. & 
© aliis nequitiis & pro receptamento venit, 


« & non yult ponere fe ſuper patriam ; & 


« juratores dicunt ſuper ſacramentum ſuum, 


« quod malt credunt eum de receptamento 
$4 Holbee Golightly, qui fuit latro cognitus, 
« 6& poktea ſu 


uſpenſus apud Caunped'em, & 
«© de hoc & de aliis furtis eum, male cre- 
« dunt, & xxiv milites ad hqc eletti dicunt 
« idem, quod predift x1i juratores, & 
« quod latro eſt de ovibus & de averiis &. 


«aliis rebus, & 1ded ſuſpendatur, 


(a) br 45+ ”* 47» 4%: 49, 59- 
 (4)C ap AT hl 


For 
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For the firſt of theſe, namely the original and progreſs of this privi- 
teginm clericale. F: 

Antiently princes and ſtates converted to chriſtianity in fayour of the 
clergy, and for their encouragement in their ofhces and imployments, | 
and that they might not be ſo much intangled i in ſuits, did grant to 
the clergy very bountiful privileges and exemptions, principally of two | 

kinds. 1. Exemption of places conſecrated to religious duties 

[324] from arreſts of crimes, which was the original of ſanctuaries. 

'2. Exemption of their perſons from criminal proceedings in ſome 

caſes capital before ſecular judges, which was the true original of thc 
privilegium clericale. 

The clergy increaſing in wealth, power, honour, number and in. 
tereſt, afterwards ſet up for themſelves, and that, which they obtained 
by the favour of princes and tates at firſt, they now began to claim 
_ as their right, and a right of the higheſt nature, namely jure divine; 
_ and by their canons and conſtitutions endeavoured, and (where they 
met with tame and eaſy princes and ſtates,) obtained vaſt extenſions 
of theſe exemptions. 1+ In the perſon concerned, namely to all that 
had any kind of ſubordinate miniſtration relative to the church. 2. In 
the cauſes, exempting as.far as they could all cauſes of clergymen, as 
well civil as criminal, from the juriſdiction of the ſecular power, and 
wholly ſubordinating them immediately and only to the eccleſiaſtical 
Juriſdiction, which they ſuppoſed to be lodged firſt in the pope by 
divine right and inveſtitute from Chriſt, and from the pope (hed 
| abroad into all ſubordinate and ecelcliaftical FRREION, whether 
ordinary or delegate. 

And by this means they endeavoured and in ſome kingdoms and for 
ſome ages obtained, that there was a double ſupreme power, or two 
kingdoms in every kingdom, the one a regnum eccle/iaſticum, abſolute 
and independant upon any but the pope over eccleſiaſtical men and 
cauſes, exempt and ſeparate from the ſecular magitttate; the other 
a regnum ſeculare of the king or civil magiſtrate, which yet was not ſo 
abſolute, but that it had ſubordination and ſubjeCtion to this mes 
ecclefiaſticum; ſo it was regnum ſub graviori regno. 

He that liſts to ſee the whole ſcheme of their claim, let him oy 
Suarez his largediſcourſe of the monumenta eccleſiaſtica in, his opuſcula. 

But altho the vuſurpations of the pope were very great and obtained 
much i in this kingdom, until the extermination of his pretended ſupre- 
macy by king H. 8. yet this claun of the exemption of the clergy 

totally 


HISTORIA" PLACITORUM CORONZ. 32g 


totally from ſecular - juriſdiftion grew ſo burdenſome and intolerable, 
that it was from time to time qualified and abridged by the civil 
power, ſometimes by acts of parliament taking it away 1n ſome caſes, 
ſometimes by the interpretation and conſtruCtion of -the judges, and 
ſometimes by the contray uſage of the kingdom ; for eccleſiaſtical 
canons never bound in England farther than they were received, and 
ſo had not their authority from their own ftrength and obligation, but 
from the-uſages and cuſtoms of the kingdom that admitted them, and 
only ſo far forth as they were ſo admitted. And therefore, Y: 

I. As to the exemption of the clergy. from civil ſuits between party 
and party only, if upon the d;/ir:ngas he was returned clericus & bene- 
ficiatus non habens laicum feodum, procels iflued to the biſhop to bring 
him in, and in caſe of a ſtatute merchant they were by ſpecial aQts 
exempted from arreſts by cap:as. But yet they were not exempt 
from the juriſdiction of civil courts in civil cauſes, yet anfiently they 
attempted this alſo in the king's courts but with ill ſucceſs, and ſo 
they never attempted it after, that I remember. F700 
 M.1&8E.1. B. R. Rot. 13. Cant. William Foye plaintiff 
| [brought an ation] againſt Guy Mortimer refor of Kingſton for 
beating him and cutting off his upper lip with a knife, the defendant 
pleaded quod ip/e eft clericus, & non debet hic reſpondere, and that was 
all the anſwer he would give, Et quia querela i/fia non tangit vitam 
& membrum, ſed eft de quidam tranſgreſſione perſonali, nec ipſe vult in 
curid domini regis reſpondere ad querelam iſtam; judgment was given 
for the plaintiff to recover 1007. damages taxed by the court, and 
[the defendant was] committed to gaol, and afterwards paid twenty 
marks to the king for a fine {9 ). 

IE. If they were indicted in caſes criminal but not capital, nor 
wherein they were to loſe life or limb, there privilegium clericale was 


(o) The record of that caſe was thus, ** 


« 
4c 


Wilielmus Fecye de Kyngeſton queritur de 


Gruydone de mortuo mart, rettore ecclefiz 


de Kyngeſ/ton, & Thboma le Clerk de Ha- 
rengton de hoc, quod Thomas ſimul cum 
alits ex przcepto przdifti Guydon:s ip- 
ſum IWillielmum 1nf{ultaverunt, verbera= 


verunt, &- male traftaverunt, ita quod. 


de vita iphus deſperabatur; & diQtus 
Guydo mani ſua propria, & knypulo ſuo 
labium iphus //Ulielmi ſuperius abſcidit, 


unde Gicit quod deterioratus eſt & damp- 


num habet ad valentiam centum libra- 
rum; & inde producit ſeQtam. Et pre. 


« dif Guydo & Thomas veniunt & dicunt, 
«« qudd clerici ſunt, & not debent hic re- 


VoL. 11. 


- 


ſpondere, & ſzpidts queſiti & velint re-. 
ipondere, ſemper dicunt quod clerick 
ſunt, & ſine ordinariis ſuis nolunt re- 
{pondere, Et quia querela iſta non tan- 
git vitam & membrum, fed eſt de qua- 
dam trarſgreſliione perſonali, nec ipf 
volunt 1n curia domini regis reſpongere 
ad querelam illam, con{ideratum eſt, 
quod predifti Guydo & Thomas de pre- 
diCt3 tranſgreſſione convincantur la. 
tisfactant predifo Willielmo oye de_ 
dampnis, ſcilicet quilibet eorum de cen« 
tam libris, & domino regi de miſeri- 


' cordia, & committantur gaolz pro 


« tranſgreſlione &c, 


U 


no 
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not allowd them, and therefore not in indictments of treſpaſs, petty 
larciny, or killing /e defengendo. Stamp. P. C. fel. 124. a. 

HE. If they were not indicted of high treaſon, clergy was not al- 
lowable, and therefore H!/. 2 H. 4. Rot. 4. B. R. rex, where the 
bithop of Carliſle was indicted of high treaſon, and inſiſted upon his 
privilegium clericale, quia epiſcopus unftus, yet this claim was diſallowd 
and he put upon his trial, and convicted /p). 

Yet i]. 17 E. 9. Rot. 81. in dorſo, Heref. coram rege, the biſhop 
of Hereford indicted of high treaſon for levying war againſt the king 
alleged, that he was ep:/copus Heref. ad voluntatem Dci & ſunm! 
 pontffiers, and could not anſwer ab/que offen/a divina & ſantte eccleſiz. 
Thereupon the- plea was adjourned into parliament, where the biſhop 
anſwered as before, and the archbiſhop of Canterbury claimed him 
and had him ; thereupon it was ordered, that day ſhould be given in 
the king's bench to the biſhop, and the archbiſhop was to have him 
there at the day, and in the mean time a writ iffued to the ſheriff of 
Heref. to return twenty-four to inquire, as if he had pleaded, | quod 
venrre faciat tot W&. tales, &c. ad inquirendum drout moris eft, ©c. pro 
quali, &c.] returnable at the fame day; the biſhop appeard accord- 
[325] ingly in the cuſtody of the archbiſhop, and the jury found 
him guilty, 1deo- confiderat” ef, quod pred:fus epiſcopus tan- 
quam convitius &c. remaneat penes predifium archiepiſcopum ut prints, 
&c. and all his goods and chattels, lands and tenements were ſeiſed 
into the king's hands by writ direQed to the ſheriff: Upon which ir 
is obſervable, 1. That a kind of allowance is made of clergy in high 
treaſon. 2. That notwithſtanding his claim of clergy, yet a writ 
| iſſued to ſummon a jury, who inquired whether guilty or not. 3, 
That upon this plea and this inquiftition, tho he had his clergy, it was 
ut clericus convittus. $7 $5 pt | TTY 

Neta in the parliament of the 1 E. 3. this judgment was reverſed 
for this cauſe, that the juſtices took the imnquifition, /icet idem 
epiſcopus in aliquam inquiſitionem ſe non poſuiſſee. Clauſ. 1 E. 3. 
_ PartT1. M. 13. fo that the judgment was given upon the inquiſt- 


* (p) The treaſon given in the record is 
in hoſe words, © Quicumque ligens do- 


«« mini regis, cujuſcumgue ſtatis, {cu con» 


« ditionis, ſpiritualis, vel temporalis fue- 
« rit, in terra Anyglie pro alta proditione 
« & crimine leſz majcſtatis :ndiftatus eſt, 
_ « & coram'Tege, vel juſticiariis ſuis inde 
« arrenatus tenetur, & debet per legem 


« Anglie inde reſpondere. 


| Yer in antient times a difference was 
made betweeu treaſons, that were 1mme- 


diately againſt the king's perſon, and other 


treaſons; wide Part 1. þ. 185, 186. 222, 
in notts; and the caſe of the bilhop of Here, 


ford hee mentiond, 


tion, 
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tion, and not upon #441 dicit for flanding mute, and therefore er- 
roneous ( q). 
But afterwards 7. 21 E. 3. Rot. 23. Hertford, rex, John Gerberge, 
was indiRted for a conſtruQive treaſon namely, accroaching royal 
power, de quo vide ſupra, Part I. cap. 11. þ. 80. 138. and tereupon 
claimed the privilege of clergy, Et quia privilegium clericale 1n huuſ- 
modi caſu ſeditionis fecundim legem & conſuctudinem regni haftenus obs 
tentas & uſitatas non eſt allocandum 9c. queſitum eſt ab eo ſepitts quali= 


ter ſe-veltt acquictare, he ſtill replied, that he was a ch 28] 
alſerens ſe nolle aliam reſpon/tonem ex/ibere; and therevpon he g-Y 


is committed to the marſhal ad pententiam ſuam ſecundim legem & 
conſuctudinem regni ſubiturum Sc. 


Nota clergy denied in ſuch a treaſon, yet penance awarded, tho the 


charge was treaſon. 


Yet at common law before the ſtatute of 25 E. 3. cap. 4. pro clero, 


it ſeems that clergy was allowable to him that was indicted for coun- 
terfeiting coin, or for counterteiting money. B. Clergy 1. But that 
is alterd by the ſtatute of 25 E. 3. pro clero. 


IV, If clerks were indicted with theſe clauſes z»/id:atores ——_ 


& depopulatores agrorum, clergy was denied them, and therefore the 


act of 4 H. 4. cap. 2. was made to put theſe clauſes ont of indictments 
and to allow clergy, if they were in the indictment. | 


Again, as it was denied in reſpeC&t of ſome offenſes, ſo this privi- 


legium clericale was by the common law abridged in reſpect of the 
_ perſon; for certainly by the canon laws Nuns had the exemption from 


(g) The error of this judgment con- 
ſiſted not merely in its being givru upon 
an inquiſition * in quam epiſcopus ſe non 
« poſuiſlet,”” but becauſe it was given up- 
ON an inqueſt, * in quam epiſcopus ſe non 
© poſuillet,”” after be bad been alliod bis 
clergy and deliverd to bis ordinary. For the 
Placita Corong of thoſe times ſhew, that it 
was the conſtant praftice of inquelts ex 
c/ficio to paſs upon clerks pleading their 
frivilegium clericale, where clergy was al- 


lowable the method whereof was thus. 


The clerk upon his arraignment pleaded 
his privilegium clericale; then came the or- 


dinary and demanded him; then a jury ex. 


efficio was ſummoned to inquire into. the 
truth of the charge; or as it is expreſt in 
this record, 4 ad inquireneum, prout mo- 
<< ris eſt, pro quali, &c. (i. e- pro quali ei- 
& dem ordinario liberari deþeat,”” ) and ac- 
cording to ſuch inqueſt, the clerk way de- 
Nverd to the orditary as aggyit, or cons 


vic. Thus are the entries upon the rolls, 


«© A, B, indiQtatus de felonia, ed quod, 
« &c, & ductus coram rege, & allocutus 


& qualiter ſe velit de felonia pradicti ac- 
« quictare, dizit quod clericus eft, & fine 
«* grdinario ſuo non debet hic reſponderes 
« Et ſuper hoc venit C. D. &c. Et petit 
ipſum tanquam clericum fibi liberari ; 
& .ſed ut ſciatur pro quali eidem ordinario 


&« liberari debeat, inquiraturrei veritas per . 


«© patriam.” Then a jury ex officio was 
ſummoned, by which if it was found, 
« Qudd A. B. non eſt culpabilis, liberatur 
© ordinario pra tali &c.” But if culpa- 
bilis © liberatur ordinario tanquam cleri- 
&« cus convittus, falvd cuſtodiendus, ſub. 
«© pena qui decet &c,” Fide M. 20 & 
21 E-1. Rot. «+ in ſes B. R. Hill. 22 
E. i. Rot. x5. Tg. rin. 30 E. 3. Rot. 
It. B. K. Ex, Tva.z14. 3» Kt. IS. 
dbid. Rex. | . K 


U2 _ temporal 
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temporal juriſdiftion, but the privilege of clergy was never allowd 
them by our law : vide tat” 21 Fac. (r). | we 
| Again, tho the ordinary took himſelf to be the judge of the allow- 
ance of the clergy and of the purgation of the clerk, yet the king's 
courts took that courage to make the ordinary but a miniſter, and 
themſelves judges of the allowance and difallowanee of the clergy and 
purgation. 21 E. 4,921.6. 9 F. 4. 28. a. _ 
And fo the judges of the common law would oftentimes. deliver the 
clerk to the ordinary, but ab/que purgatione, as where the derk is: 
attaint by outlawry or by judgment, or convitt by his own confeſſion, 
_ or upon an appeal. Stamf. P. C. Lis. MN. cap. 49. 5 H.1.12-4. 
10 E. 3. Coron, 241. Hob. Rep. 288," Searle & JVilliams, or if he 
were a notorious malefaQor, vide 10 E. 3. Corrn. 247. or if he 
be convict by verdict of counterfeiting the ſeal or coin at common 
law before the ſtatute of 25 E. 3. L:b. Parl. 18 E. 1. Berton's caſe 
q (*), or if he be committed by record to the ordinary ab/que 
[329] Ms” hk 3 Gaara 

2 purgationee Hob. ub: ſupra. | 
| Andiin theſe caſes, if the ordinary admitted him to his purgation, 
he was fineable for it as a great miſdemeanor, and the party deliverd 
| by ſuch purgation ſhall be again committed to priſon, AZ. 34 & 35 
E. 1 Ret. 59. Kanc. B. R. the caſe of Huzh Forſham deliverd by 
William Tea, and another commiſſionated from the pope {5} ; and 
the entry in ſuch caſes is, /iberatur erdinario tanquam clericus convieius 
& utlegatus ad ſalus cuſtodiend® periculo, quod incumbit &c. & inhibi- 
tum eft eidem ordinario, n? ad aliquam purgationem ipfius A. B. procedat 
domino rege inconſults, ed quod prediftus A. B. pro feloniis &c. utlega- 
ins eft &c. H. 14 E. 3. Þ. R. Rot. 19. Rex. Suff, Lond. The 
cafe of 7o/n de Hemmynge/ton chaplain, But indeed, if the clerk had 
had his clergy and were generally deliverd to the ordinary, he mighr 


(7) Cap. 28. $.6& 7. 

(*) Ryley's Plac. Parl. þ: 56, | 
(5) That, caſe was thus: Whilſt the 
temporalities of the archbiſhop of Carter- 
bury were in the king's hands, two clerks 
convig of felony unpriſond in the arch- 
| biſh6p's priſon had been admitted to pur- 

tion, and. defverd out of cyſtody by 
toaſter Hugh Foe, «« Per mandatum 
« magiſtrorum }illie/mi Tefta, & CG er aldi, 
« clericorum ,papey adminiſtratorum 65 
«.ritualitatis * archiepiſcopatis pi#diftr, 


« *abſque mandath domint rogis.” *For- 


m was yp” coram rege, and arraigned 
| or the {aid offcolc ; aud the keeper of the 


42 


m Y 


gaol was alſo arraigned for bringing the ſaid 
clerks © coram pretato Hegore ad pur- 
+ gandum, abſque precepto damini re- 
« g18;” and were þath convicted by their 
own contcilion, and committed to the 
marſhal, 4 Et poſtea finem fecerunt pro 
« tranſgrefſione & contemptu preadictis.” 
Afterwards the two clerks, who had been 
deliverd by ſuch purgation, were brought 
from-the tower, where they had been ime 
priſond by the king's writ, © Ee ſepara= 
& tim allocuti qualiter de felonia predic- 
*6-ta fe velint acquietare, dicunt quod clec- 
« xict ſunt, & liberantur ordinario ſub 


wa pena, qua decet, &c, . | ; 
ES. #- 


id admit 


| | | Eo eb | 
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admit him to make his purgation, and upon fignification thereof by 
the ordinary into the chancery a writ ſhould iſſue to the ſheriff tg 
deliver unto the party ſo purged all his goods and chattels ſeiſed into 
the king's hands vpon that occaſion, nifi fugam fecerit ea occaſione. 
F.N.B. 66. a And all this is to ſhew, that whatſoever weight the 
clergymen Jaid upon their canons and their exemptions from the ſc- 
cular juriſdictions, yet their canons or conſtitutions, or pretenſions 
or claims of this kind were not binding ,here, nor ſo taken farther 


than either by aQs of parliament or the common acceptation of the 


kingdom they were received, and therefore theſe privileges [; | 1 
reoelend divers altera.ions and correCtions and reftrichons by To 


the temporal Judges, as the occafion required. 


I Hawk. P. C. , 33 per totum. 4 Blackſ. Com. ch. 28. per tot, See Index to 


Foiter. Tit. Clergy, Burn, Title Clergy. f, 2, Benefit of Clergy, 3. Pcere Wil 
Hams, 439—504- - 


CHAP. XLV. 
In what offenſes clergy is allowable or not. 


OW touching the offenſes, wherein clergy i 1s or was allowable, 
and 1n what not. 
There are theſe general rules, that have influence in this whole 


diſcourſe. 


1. That in caſe of high treaſon againſt the king clergy was never 


| allowable in this kingdom. 


2. That at common !aw in all caſes of telovy or petit tr eaſon cleriy 
was allowable, excepting two. | 
3. That where a ſtatute makes a new felony, clatyy is incident 


hereunto, unleſs it be ſpecially taken away by aQts of Than ; 


but where it makes a new treaſon, there is no clergy. 

Upon theſe generals much of the ſucceeding bulineſs of this ad 
ter, and ſome that follow will be built. _ 

I. As to the firſt of theſe I ſay generally in all caſes of high EI 
clergy was never allowd. 

And this propoſition will be confiderd two ways. 1. How the 
common law ſtood before the ſtatute of 25 E. 3. pro clero, and 2. 


How it ſtood after. 


"WS The 
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"The ſtatute of 25 E. 3. for the clergy was made in the parliament 
held in H/l. 25 EF. 3: which was in the ſame parliament, wherein 
the ſtatute of declaration of treaſon is made, ; Tegan d called the 
The Natute of purveyance. 

By this ſtatute pro clero cap. 4. it is enatted, © That all manner of 

« clerks, as well ſecular as religious, which ſhall be from 
[33 J henceforth convia before ſecular judges for any treaſons 
*« or felonies touching other perſons than the king himfelf or his 
« royal majeſty, ſhall from henceforth have and enjoy the privilege 
© of holy church, and ſhall be without impeachment or delay de- 
*« liverd to the ordinaries demanding them, and upon this the arch- 
*© biſhop promiſeth, that upon the puniſhment and fafe keeping of 
* ſuch clerks offenders, which ſhall be deliverd to the ordinaries, he 
ſhall thereof make a convenient ordinance, whereby they ſhall be 
<< ſafely kept and duly puniſhed, ſo that no clerk ſhall take courage 
** to offend for default of correction. 

At the ſame parliament it was declared what was treaſon, and a- 
mong the reſt counterfeiting the great or privy ſeal, or the king's coin 
3s declared treaſon, and put in the ſame rank with compaſſing the 
king's death or levying of war, and it is thereby enacted, © That no 
« other offenſes, than what are therein declared, be treaſon till de- 
« clared by parliament. 

Before this ſtatute there were two ſorts of wenkins, that concerned 
the king, one was of a greater note, and another of a leſs note. 

Thoſe of the greater note were conſpiring the king's death, levying 
of war again/? the king, adhering to his enemies, and two others, that 
are ſince abrogated by the ſtatute of 25 E. 3. which came under 
| the general and obſcure names of fſedition, and accroaching of royal 
power. 

In any of theſe a party convict had not his der at common law, 
this appears by the judgment cited in Gs former chapter (a). T. 
21 E.3. B. R. Rot. 23. Rex. 

But there were other treaſons, that concerned | the king, which were 
_ of an inferior note, namely counterfe:ting the ſeal and counterfeiting the 
eo:n and theſe, (the latter eſpecially,) had only Jodgmant as in caſe of 
petit treaſon, namely to be drawn and hanged. 

And it ſeems before the ſtatute of 25 E. 3. de proditiombus clergy 
was allowd in both caſes, as appears by the old book of E. 3. B. K. 


(9) p. 327. _— s caſc, 
title 
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title Clergy, placito ultimo, and the judgment in parliament of 18 E. 1. 
in Berton's caſe, who being conviEt for counterfeiting the king's ſcal 
had his clergy, but tradatur ordinario fine purgatione { b). 

But now as to the ſtatute of 25 E. 3. pro clero, and the ſtatute of 
25 E. 3. at the ſame parliament de proditionibus laying them both to- 
gether in all caſes of treaſon touching the king himſelf or his royal 
majeſty clergy 1s wholly taken away, and in all other caſes of treaſon 
or felony clergy is allowd; and conſequently in murder, robbery, 
petit treaſon clergy is ſettled by this act of parliament. 

| But whatſoever is declared treafon againſt the king by the ſtatute 


of 25 F, 3. de proditienibus, as well counterfeiting the ſeal or the 


money of the kingdom, as any other treaſon therein declared, 1s 
wholly exempted from clergy. 19 H. 6. 47. b. Stamp. Þ, C. Lib. 


Il. cap. 42. fel. 124. a. M. 31 E. 3. coram rege Rot. 18. Rex, in 
dorſo, Bucks, caſus abbatis de Muſſenden (c) pro reſecatione & fal/i- 
ficatione legalis mpnete, 2% H. 8. Spelman's Rep, accardant adjudge. 


2 Co. Inſtit. 635, 636. ſuper Artic* cler:. 

So that at this day in all caſes of high treaſon, whether thoſe de- 
clared by the ſtatute of 25 E. 3. de proditionibus, or any other trea- 
ſons newly enacted fince, the privilege of clergy is wholly taken away ; 
and, (which is the ſecond propoſition abave mentiand.) 

IT. In all felonies, that were at common law before the ſtatute of 
25 E. 3, pro clero, and in all caſes of petit treaſon by that ſtatute the 
privilege of clergy 1s reſtored and ſettled, | 

And therefore in all ſuch felonies or petit treaſons, which were 
ſuch at the time of the ſtatute of 25 E. 3. cap. 4. pro clero clergy 1s 
allowable, unleſs in ſuch cafes where it is taken away by ſubſequent 
acts of PI, and ſo far torth only as the ſame 1s ſo taken 
away, | 


clergy, where at the time of the ſtatute of 25 £. 3. it was allowable, 
ſhall be the butineſs of the next chapter. | 

But yet there ſeem to be two felonies, where clergy was 
not allowable notwithſtanding this at, namely certain acts, [333] 


that by interpretation of law were hoſtile a&ts, which was the reaſon, 


that I long lince heard Mr. Wh then the king's oe. grve for it 


(b): Vide ſupra p. 328. See alſo Part I, (> Part I. fe 216. 
þ. 135, 186, in notis, T þ. 223. In notis. (<) ſs 


U 4 


5 


But in what caſes ſubſequent aQs of parliament have taken away 
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in the king* $ bench about 1 Car. 1. viz. 1. Inſidiato viarum & "A 
populatio agrorum. 2. Walful burning of houſes. 

1. Concerning the former of theſe it appears, that in/idiatores vas 
rum and depopulatores agrorim were ouſted of their clergy notwith- 
ſtanding the ſtatute of 25 E. 3. cap. 4. pro clere. 

Roe. Parl. 4 H. 4 n. 30. there was a complaint in nt by 
the archbiſhop of Canterbury and clergy, whereupon it was enacted, 
that that general clauſe ſhould be left out in indictments and words 
of the ſame effe& inſerted, and that notwithſtanding the indictment 
carried the ſame effe&, yet benefit of clergy ſhould not be denied, as 
appears at large by the ſtatute of 4 FH. 4. cap. 2. | 

2. As touching wilful burning of houſes I have heard, as before, 
that clergy was not allowable by the common law, but of this more 
fully in the next chapter. 

Now touching /acrilege tho ſome later Natutes were made to ouſt 
clergy in that crime, yet it ſeems at common law or at leaſt after the 
ſtatute of 25 E. 3. cap. 4. pro clero it was allowable, as appears 26 | 
Aſiz. 27. where it 1s agreed by the juſtices, that a perſon indicted of 
robbing a chapel and breaking a church ſhould have his clergy ; but 
it ſeems, it was with this difference, that if the ordinary refuſed him, 
as he might, he ſhould not have his clergy, 20 E. 2. Coron. 283. 
Stamf. P. C. 123, 124, but otherwiſe the court would allow it him. | 
26 Aſs. 27. 


See the references at the end of Ch. XLIV. ante, 


[334] CHAP. XLVI. 


Where and in what offenſes, that where capital at common law, clergy 
1s taken away n part or zn all by adts of parliament ſubſequent to 
: 25 E. 3. and firſt, of petit treaſon, 


HAVE before declared what capital affcaſes were exempt from 

clergy at common law, and how the law ſtood in relation there- 
unto before and by the ſtatute of 25 E. 3. and have there ſettled it, 
that regularly in all capital offenſes, except treaſons, which touch the 
king, the offender is to have the privilege of his clergy. 


But 


- 
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- But as touching. treaſons, that touch the king, by virtue of the 
common law and the declaration of that ſtatute the benefit or privi- 
lege of clergy is not allowable, neither is there any ſtatute, that hath 
altered the law in that point of treaſon, but it ſtands ſtill excluded 


from the privilege of clergy. 
But as to petit treaſon and felonies ſubſequent ſtatutes have made 
great alterations as to the point of clergy from what was declared by 


the ſtatute of 25 F. 3. cap 4. pro clero. 

The inquiry therefore touching the alterations made by ſubſequent 
ſtatutes mn point of petit treaſon aud felony may be confiderd in thus 
method. 

1. What alterations have been made by aCts of altLaient in 
ealarion to new felonies made by acts of parliament fince 25 £. 3. 
And 


2. What alterations have been made in ſuch offenſes, as were petit - 


treaſon or felony at the time of the making of that ſtatute. 


I. As to the former of theſe this general rule holds, that if an act 


of parliament make a felony, and doth not take away clergy y 

in expreſs words, in all thoſe caſes clergy is allowable. [335] 
And if it doth make a felony and takes away clergy not generally, 

but in ſuch or ſuch caſes, regnlarly in other caſes clergy is allowable, 


as if it takes away clergy in caſe the party be convicted he verdict, 
yet he ſhall have his clergy, if he ſtand mute. 


But if it enacts generally, that it ſhall be felony without benefit of 
clergy, or that he ſhall ſuffer as in caſe of felony without benefit of 
clergy, this exchades it in all circumſtances, and to all intents ; and 


becauſe I have before in the particular enumeration of felonies by act. 
of parliament taken notice all along what are excluded of clergy and. 


what not, I ſhall diſmiſs that part of the inquiry referring myſelf to 
the ſeveral aQts of parliament, that enaCt the felonies themſelves ; and 
ſhall proceed to the ſecond part of the inquiry. 

II. Therefore as to thoſe felonies, that were ſuch at the time of the 


ſtatute of 25 E. 3. cap, 4. pro clero. © 


I ſhall firſt deliver ſome general poſitions, and then proceed to the 
particular felonies themſelves. 

1. Therefore it is certain, that whatſoever petit treaſon or felony 
there was at the time of the making of that ſtatute, it was within the 
privilege of clergy by force of that ſtatute ar leaſt, except thoſe two 
above mentiond in the laſt chapter, 


2. That 
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9, That therefore all ſuch petit treaſons and felonies are at this - 
day within clergy, unleſs where it is ouſted by ſubſequent ſtatutes 
now in force. | 

3. That where any ſtatute ſubſequent to 25 E. 3. cap. 4. hath 
ouſted clergy in any of thoſe felonies, it 1s only ſo far ouſted, and 
only in ſuch caſes and as to ſuch perſons as are expreſly compriſed 
within ſuch ſtatutes, for zn favorem vite & privilegi clericalis ſuch 
ſtatutes are conſtrued literally and ſtrictly. 

And therefore, it clergy be ouſted as to the principal, it 1s not ouſted 
as to the accefſary ; if as to the acceſſary before, it is not extended to 

the acceſlary after ; if where the priſoner is convict by ver- 
[33 ] dit, it holds not'as to a conviction by confeſſhon, nor as to 
an attainder by outlawry, nor to a ſtandin g mute, as we ſhall ſee n 
the ſubſequent inſtances. 

4. That in all caſes, where a ſubſequent act of parliament ouſteth 
clergy in caſe of any felony, the indictment muſt preciſely bring the 
party within the caſe of the ſtatute, otherwiſe, altho poſſibly the fact 
itſelf be within the ſtatute, and it may ſo appear upon the evidence, 
yet if it be not ſo alledged in the indictment, the party, tho convict, 
ſhall have his ge Stanf. P.G. Ah 130. a. Dy. 99. a. 183. 6. 
224. b. 261. _— 

. Altho is caſe be ſo laid in the ment, that it comes with- 
n my ſtatute to exempt the priſoner from clergy, yet if upon the evi- 
dence it fall out that, tho it be a felony, yet it 1s not ſo qualified, as 
laid ir the indictment, the jury ought to find him guilty of the felony: 
ſimply, but not as to the manner laid in the indictment, {as for in- 
Nance guilty of the felony, but not of the robbery, or not of the 
breaking of' the houſe,) and thereupon the priſoner ſhall be admitted 
to bis clergy ; and this is commonly done. | 

And now I come to the particular offenſes, wherein clergy is taken 


away from ſuch felonies, where, by the common law and the ſtatute 
of 25 E. 3. cap. 4. it was allowable. 


And thoſe offenſes are theſe that follow. 

1 Petit treaſon. 2. Murder. 3. Manſlaughter. 4. Rape. 5. 
Robbery. 6. Burglary. 7. Larciny of ſeveral kinds and degrees. 
 - And I ſhall now purſue thein in the ſame order, as they are ſet 

down. _ - 
 Firſd, Petit FI URL as the ſervant. killing his maſter, &c. | 
It 
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It is plain, that after the ſtatnte of 25 E. 3. cap. 4. clergy was t6 
be allowd until 12 H, 7. cap. 1. & 23 FH. 8. cap. 1. 

The firſt Nature, 'that ouſted clergy generally in petit treaſon, was 
that of 12 H. 7. cap. 7. which yet extended but to conviction or at- 
tainder, and only to the principal not to the acceſſary, 

By the ſtatute of 23 FH. 8. cap. 1. it is enafted, * That =7 4FL 
« perſon, which ſhall be found guilty after the laws of the 337] 
land for any manner of petit treaſon, or wilful murder of malice pre- 
penſed, or for robbing any churches, chapels, or other holy places, or 
for robbing any perſon or perſons in their dwelling houſe or dwelling 
place, the owner or dweller of the ſame houſe, his wife, children, 
or ſervants then being w.thin, and put in fear or dread by the ſame, 
or for robbing any perſon or perſons in or near the highways, or 
for wilful burning of any dwelling houſes or barns, wherein any 
corn or grain ſhall happen to be, nor any perſon found guilty of 
any abetment, procurement, helping, maintaining or counſelling of 
or to any ſuch petit treaſons, murders or felonies ſhall from hence- 
forth be admitted to the benefit of clergy, except clerks in holy 
«*« orders, v2. in the order of ſubdeacon or above; and that ſuch 

perſons in orders convict of thoſe offenſes ſhall be delivered to 
the ordinary, but ſhall remain 1in priſon without purgation, unleſs 
| he become -bound by recognifance before the king's juſtices, 
*« where he was convict, with two ſulbcient ſureties for his good 
* behaviour. | 
« Perſons attaint by judgment upon confeſſion, outlawry, or verdi& 
admitted to clergy to remain in priſon without purgation. 
« Clerks convict, and upon their clergy allowd deliverd to the ordi- 
« nary may be degraded, and then ſent into the king's bench by the 
ordinary to receive judgment upon their conviction, and the juſtices 
« having the record before them ſhall give Judgment upon ſuch con- 
* viction, as if had not had clergy. 
This aQ}, tho temporary, was continued by the ſtatute of 28 H. 8. 
cap. 1. and made perpetual by 32 H. $. cap. 3. and by the ſame act 
perſons in orders are put into the ſame condition, as other perſons 
not in orders, notwithſtanding this ſtatute of 23 H.8. cap. 1. or 25 
HT. 8. cap. 3. 

This ſtatute of 23 H. 8. as to all theſe crimes extended to principals 

and acceſſaries before the fat, but not to acceſſaries after, 


cc 


£c 
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- But yet it extended to exclude principals and acceſſaries before, only 
in caſes where they were* found guilty after due courſe of law, v:z. 
by verdiQ or confeſhon, &c. and extended not to ſtanding mute, &c. 
And therefore by the ftatute of 25 H. 8. cap. 3. it is enaCted, © That 
« every perſon that ſhall be indifted of petit treaſon, wilful burning 
« of houſes, murder, robbery, or burglary, or other felony according. 
* to the tenor or meaning of the ſaid ſtatute of 23-H. 8. and there- 
«© npon arraigned do ſtand mute of malice or froward mind, or chal- 
« lenge peremptorily above the number of twenty, or do not anſwer 
« directly to the indictment and felony, whereof he ſhall be ar- 
« razgned, ſhall be excluded from clergy in like manner, as if he had 
«© pleaded to the offenſe ant been found yonry TOY to the ao 
* of the land. 

And provides, ** That if any perſon be indiQted i in a foreign copnty 
* for ſtealing of goods i in another county, and befound guilty, ftand 
' <4 mute, challenge above twenty peremptorily, or will not dire&ly 
<« anſwer, he ſhall be excluded from clergy, as he ſhould have been, 
« if he had been arraigned for the robberies or burglaries in the 
© ſame ſhire where they were done, if by examination it ſhall ap- 
56 pear to the juſtices, that he had been indicted and arraigned in 
+ the county where the burglary was done, he ſhould have been ex- 
« cluded from his clergy by the ſaid ſtatute, had he been ound 
_*t pwilty there. 

This ſtatute was but temporary, becauſe bottomed upon the ſtatute 
of 23 H. 8. -ap. 1. that was but temporary, but by the ſtatute of 28 
H. 8. cap. 1. was continued till the laſt day of the next- parliament, 
and by.the ſtatute of 32 H. 8. cap. 3. made perpetual. | 

But hitherto in this caſe of petit treaſon, (and indeed generally in 
all theſe cafes of the ſtatute of 23 H. 8.) there were theſe defects. 

1. That as to the principal the ſtatute of 23 H. 8. cap. 1. did ex- 
tend to appeals, as well as indictments for the offenſes deſcribed in 
that ſtatute, and if they were found guilty by verdi&t or confeſſion, 

[33 9] the appellee and acceſſary before were excluded of clergy, but 

ſtatute of 25 H. 8. cap. 3. extended only to indictments, and 

therefore an appellee ſtanding mute, &c. was to have his clergy in 
the caſes of the ſtatute of 25 H. 8. cap. 3. Again, 


2. Neither of theſe ſtatutes extend, where the party 15 outlay for 


theſe crimes, 
| | £ #0 
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3. As the law was then taken, challenging above twenty had been 
a conviction, or at leaſt had put the party to his penance ; but that 


3 may obſerve it once for all, now that clauſe of challenging above 


ewenty mentiond in the ſtatute of 25 H. 8, and other ſtatutes here- 
after mentiond imports nothing as to the point of clergy, for his 
challenge i 1s over-ruled and he put upon the jury, as hath been before 
obſerved (*). 

But becauſe the ſtatute of 1 & 2 P. & 1/7 cap. 10. in caſe of petit 
treaſon reſtores the peremptory challenge of thirty -five, it ſhould ſeem, 
that if he challenge peremptorily above thirty-five, he ſhall have the 
benefit of his clergy, for it is now become caſus omiſſus. 

And therefore by the ſtatute of 4 & 5 P. & M7. cap. 4. © If 
* any ſhould malitiouſly command, hire or counſel any to commit 
« petit treaſon, wiltul murder, or to do any robbery in any dwelling 
* houſe or houſes, or to do any robbery in or near the highway, or 
« to burn any dwelling houſe or any part thereof, or any barn then 
« having any corn or grain in the ſame, then every ſuch offender, 


« 1. Being outlawd for the ſame, or 2. Arraigned and found guilty 


C 


La 


by order of law, or 3. Otherwiſe lawfully convict or attaint of 
« the fame, or 4. Who ſhall ſtand mnte of malice or froward mind, 
* or 5. Shall peremptorily challenge above twenty perſons, or 6. 
«© Will not direaly anſwer, is ouſted of his clergy. | 

But-neta, every indictment to ouſt the acceſlary befere of his clergy 
muſt run-malitios?, otherwiſe he ſhall have his clergy. -2 Eliz. Dy. 
183, 6. 

But now by the ſtatute of 1 E. 6. cap. 12. it is enated, © That 
** no perſon, that hath been, or ſhall be in due form of law attaint 
«© or convict of. murder of malice prepenſed, or of poitoning [340] 
*« of malice prepenſed, or breaking any houſe by day or by 
« night, any perſon being then in the houſe, where the ſame break- 
« ing ſhall be committed, and thereby put in fear or dread, or of or 
<« for. robbing any. perſon or perſons in or near the highways, or for 
« felonious ſtealing of horſes, geldings or mares, or for felonious 
« taking goods out of any pariſk- church or other church or chapel, 
6: or being indicted 'or appeald of any of the ſaid offenſes, and there- 
* upon found guilty by twelve men, or ſhall confeſs. the ſame upon 
* his or their arraignment, or will not anſwer directly according to 


Lad 


<4 the laws of this realm, or ſhall ſtand wilfully « or of malice _— 
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&+ ſhall be admitted to have the privilege of clergy or ſfanCtuary, but 
«* ſhall be put from the ſame, and that all perſons in al} other caſes 
«© of felony, other than ſuch as are before mentiond, which ſhall be 
«* arraigned or found guilty upon their arraignment, or ſhall not con- 
« feſs the ſame, or ſtand mute, or will not directly anſwer, ſhail have 
« and enjoy the benefit of clergy and ſanctuary, as they might have 
« had before the 24th of 4pri/ 1 FH. 8. 

This ſtatute doth not reſtore clergy to the principal in caſe of petit 
treaſon, but leaves. the law 1n relation thereunto, as it ſtood before, 
and upon the ſtatutes of 23 & 25 H. 8. tho there be no word of petir 
greaſon, for if the opinion of /Ya!fk and my lord Dyer A. 6 & 7 Elz. 
Dy. 235. e. be law, viz. that a general pardon of all offenſes except 
murder, doth not except petit tr-aſon, and ſo petit treaſon comes. not 
within the expreſſion of Fe{ony, then the claule, that in all other caſes 

of telony clergy ſhall be allowd, doth not extend to allow ng 6 my 
petit treaſon. Wo 

But if that opinion be not law {a}, (as l think. it is not) then the 
_ excluſion of clergy from murder by this ſtatute excludes it alſo in 
petit treaſon. 

But if 1t did not, yet it does not reſtore clergy in petit treaſon to the 

rags) principal (b), where found guilty or attaint, becauſc before 
" * 1 H.8. clergy was taken away in petit treaſon . from the 
principal by 12 H. 7. cap. 7. 

Again, by the ſtatute of 5 & 6 E. 6. taking notice, that by the 
aCt of 1 F. 6. the a&t of 25 I. 8. eap. 3. touching robbers and burg- 
lars arraigned in a foreign county, and ouſting them of clergy by ex- 
amination ſtands repeald, whereby offenders were much emboldenet, 
it is enacted, © That the faid at made in the 25th year of King 
« i. 8. touching the putting ſuch offenders from their clergy, [and 
« every article, clauſe and ſentence contained in the ſame touching 
« clergy] ſhall from henceforth touching ſuch offenſes from hence- 
« forth to be committed or done ſtand, remain, and be in full tirength 
« and virtue in ſuch manner, as it did before the making of the ſaid 
« act in the ſaid firſt year of King E. 6. any clauſe, article or ſen- 
* tence compriſed in the ſaid at of 1 E.6. to the contrary thereof 
+ notwithſtanding. 


(9) Vide ſupra, Part I. cap. 29. p. 378. pal,] but the thove of our author's argy- 
(b) The words here in the original MS, ment plainly ſhews he intended to have 
are [rakes not away clergy from the princi> wrote [ dee: not reftore}. 


Now 
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Now upon this a&t of 5 Z. 6. cap, 10. it hath been taken, that no; 
only the clauſe of the at of 25 H. 8. cap. 3. touching foreign felo- 
nies ouſted of clergy upon examination, but the whole a&t of 25 H. 8. 
cap. 3. is re-enacted, and upon that account wilful burning ſtands by 
virtue of that a ouſted of clergy, becauſe ouſted of clergy by 23 
& 25 H. 8. tho no mention be made thereof in the ſtatute of 1 E. 6. 
and accordingly reſolved 11 C's. Rep. 33. Alexander Poulter's Caſe, 
_ de quo infra. 

Upon the whole matter it ſeems plain, that at this day in relation 
to petit treaſon the law ſtands thus. 

1. The principal convict by verdict or confefſion is ouſted of clergy 
by 23 #. 8. cap. 1. both in appeals and indictments. 

' 2. The principal ſtanding mute, or not dire&tly anſwering is ouſted 
of clergy by 25 H. 8. cap. 3. in caſes of indiftment, but not in caſe 
of an appeal; and the ſtatute of 1 ZE. 6. cap. 12. doth not alter the 
cale as to the principal in petit treaſon. 

3. Yet I ſee no proviſion to ouſt clergy of a clerk attaint of petit 


treaſon by outlawry, but that he may claim his clergy and be deliverd 


to the ordinary, as a clerk attaint without purgation, for this 
is not provided for, as it ſeems by theſe ſtatutes. [342] 


4. But in my opinion the ſtatute of 1 E. 6. cap. 12. taking away 


_ clergy from perſons attaint, as well as from perſons convict of murder 
doth extend to petit treaſon, which 1s in truth murder, and conſe- 
quently a perſon outlawd of petit treaſon, tho not by the ſtatutes of 
23 or 25 A. 8, yet the ſtatute of 1 E. 6. is exempt from clergy under 
the name of wilful murder (c). 


And the ſtatute of 4 & 5 P. & MM. cap. 4. taking away clergy 
from acceſſary before in caſe of petit treaſon, where attainted by out- _ 


lawry, had committed a great piece of abſurdity in putting the acceſ- 
fary in a worſe caſe than the principal, unleſs the law. had been 
taken, that the ſtatute of 1 E. 6. cap. 12. had taken it away from the 
principal in the like caſe of outlawry, which is an attainder in law. 

5. As to the acceſlary before the fact, he is ouſted of clergy in 
all the caſes before mentiond by the ſtatute of 4 & 5 P. & MM. cap. 4. 
and ſo the law ſtands at this day, but it muſt be laid malitios?. 2 Eliz, 
Dy. 183. 6. 


(If this ſtatute be conftrued to take convi&-by verdi& or confeſſion, but alſo 
away clergy from petit treaſon, it takes it where he will not anſwer direftly, or ml 
away, as Well in Caſe of an appeal, as of an fland wilfully mute, 
wndictment, not only where the party is 


*. 


6. But 
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<< ſhall be admitted to have the privilege of clergy or ſanQuary, but 
« ſhall be put from the ſame, and that all perſons in al} other caſes 
« of felony, other than ſuch as are before mentiond, which ſhall be 
«* arraigned or found guilty upon their arraignment, or ſhall not con- 
« feſs the ſame, or ſtand mute, or will not diretly anſwer, ſhail have 
« and enjoy the benefit of clergy and — as they might have 
« had before the 24th of Apri/ 1 FH. 8. 

This ſtatute doth not reſtore clergy to the principal in caſe of petit 
treaſon, but leaves. the law in relation thereunto, as it ſtood before, 
and upon the ſtatutes of 23 & 25 H. 8. tho there be no word of petir 
treaſon, for if the opinion of /a!fht and my lord Dyer 7. 6 & 7 Eliz. 
Dy. 235. @. be law, viz. that a general pardon of all offenſes except 
murder, doth not except petit tr2aſon, and ſo petit treaſon comes not | 
within the expreſſion of fe/ony, then the clauſe, that in all other caſes 
of telony clergy fhall be allowd, doth not extend to allow gp my 
petit treaſon. | 

But if that opinion be not law (a), (as I think it is not) then the 
exclution of clergy from murder by this ſtatute excludes it alſo in 
petit treaſon. 

But if 1t did not, yet it does not EV clergy in petit eaſes to the 

[341] principal (4), where found guilty or attaint, becauſe before 
$41 1 H.8. clergy was taken away mn _ eaſon: from the 
_ principal by 12 H. 1. cap. T. 

Again, by the ſtatute of 5 & 6 E. 6. taking notice, that bs the 
aft of 1 F. 6. the a& of 25 H. 8. eap. 3. touching robbers and burg. 
lars arraigned in a foreign county, and ouſting them of clergy by ex- 
amination ſtands repeald, whereby offenders were much emboldenet, 
it is enacted, * That the faid aft made in the 25th year of King 
« FJ. 8. touching the putting ſuch offenders from their cler gy, [and 
& every article, clauſe and ſentence contained in the ſame touching 
« clergy] ſhall from henceforth touching ſuch offenſes from hence- 
« forth to be committed or done ſtand, remain, and be in full firength 
« and virtue in ſuch manner, as it did before the making of the ſaid 
« act in the ſaid firſt year of King E. 6. any clauſe, article or ſen- 
© tence compriſed in the ſaid a&t of 1 E. 6. to the contrary thereof 
«© notwithſtanding. 


(9) V; ide ſupra, Part. cap. 29. p. 378. pal,] but the " e of our author's ar "= 
(b) The words here in the original MS. pat plainly hw he intenged to have 
are [rakes not away clergy from the princi= wrote [dyes not refiore}. 


Now 
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Now upon this a&t of 5 Z. 6. cap. 10. it hath been taken, that no; 
ouly the clauſe of the at of 25 FH. 8. cap. 3. touching foreign felo- 
nies ouſted of clergy upon examination, but the whole act of 25 . 8. 
cap. 3. 1s re-enacted, and upon that account wilful burning ſtands by 
virtue of that a&t ouſted of clergy, becauſe ouſted of clergy by 23 
& 25 H.8. tho no mention be made thereof in the ſtatute of 1 E. 6. 
and accordingly reſolved 11 Cs. Rep. 33. Alexander Poulter's Caſe, 
de quo infra. S 
_ Upon the whole matter it ſeems plain, that at this day in relation 
to petit treaſon the law ſtands thus. 

1. The principal convict by verdict or confeſſion is ouſted of clergy 
” 23 H. Ss. cap. 1. both in appeals and indictments. | 

' 2. The principal ſtanding mute, or not directly anſwering i is ouſted 
of clergy by 25 H. 8. cap. 3. in caſes of inditment, but not in caſe | 
of an appeal; and the ſtatute of 1 FE. 6. cap. 12. doth not alter the 
caſe as to the principal in petit treaſon. 

3. Yet ſee no provifion to ouſt clergy of a clerk attaint of petit 
treaſon by outlawry, but that he may claim his clergy and be deliverd 
to the ordinary, as a clerk attaint without purgation, for this 
' 1s not provided for, as it ſeems by theſe ſtatutes. [342] 

4. But in my opinion the ſtatute of 1 E. 6. cap. 12. taking away 
clergy from perſons attaint, as well as from perſons convict of murder 
doth extend to petit treaſon, which is i truth murder, and conſe- 
quently a perſon outlawd of petit treaſon, tho not by the ſtatutes of 
23 or 25 H. 8. yet the ſtatute of 1 F. 6. is exempt from clergy under 
the name of wilful murder (c). = 

And the ſtatute of 4 & 5 P. & MM. cap. 4. taking away clergy 
from acceſſary before 1n caſe of petit treaſon, where attainted by out- _ 
lawry, had committed a great piece of abſurdity in putting the accel- 
fary in a worſe caſe than the principal, unleſs the law had been 
taken, that the ſtatute of 1 E. 6. cap. 12. had taken it away from the 
principal in the like caſe of outlawry, which 1s an attainder in law. 

5. As to the acceſlary before the faCt, he is ouſted of clergy in 
all the caſes before mentiond by the ſtatute of 4 & 5 P. & /. cap. +. 


and ſo the law ſtands at this day, but it muſt be laid malitiose. 2 Elis, 
Dy. 183. 6b. 


\ (<) If this ſtatute be conflrued to take conviR-by verdi& or confeſſion, but alſo 

away clergy from petit treaſon, it takes it where he will not anſwet direftly, or ſhall 
away, as well in caſe of an appeal, as of an ſand wilfully mute, 

indictment, not only where the party is 


"6. But 
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6. But the acceſſary he the fact hath his clergy in all cafes in 
petit treaſon, for no ſtatute takes it from him. 

I have been the longer in this, becauſe it was neceflary to take 
notice of the ſeries of all the ſtatutes, and to ditintangle tl;em, and it. 
will ſerve for the briefer colleEtion of what foiivuws in other caſcs. 


See the references at the end of ch. XLIV. ante. 


[342]. CHAP. XLVI. 
Concerning the alteration made by ſeveral ſtatutes in cafes of murder, 
manſlaughter, rape, azd wiltul burning of houſes or barns with 
| Corn. 
'L - Shall briefly conſider how the privi lege of PLE "LF as to 
murder, and therein. 
1. At the common law, and by the Ratute of 25 E. 3. cap. 4. clergy 
was to be allowed as well in murder, as any other telony. 

2. Tho there were ſome particular ſtatutes, that in particular caſes 
took away clergy in caſe of heinous murders (*), yer the firſt general 
law, that took away clergy in caſe of wilful murder ex malitid pr aco- 
gitata generally was 23 H. 8. cap. 1. which extended only to a con- 
viction by verdict or confeſſion, and included acceſſaries before, and 
extended to appeals, as well as indictments. - 

3. The ſtatute of 25 H. 8. cap. 3. extended only to indiftmients but 
- Not to appeals; to principals and not to accefſaries before or after. 

4. But the ſtatute of 1 E. 6. cap. 12. took away clergy from prin- 
cipals in murder in all caſes, v:z. conviction by verdict or confeſſion, 
 attainder by outlawry or otherwiſe, ſtanding mute, or not direQly 
anſwering (a), but this ſtatute of 1 F. 6. extended not to acceſaries, 

PL 5. By the ſtatute of 4 & 5 P. & 1. cap. 4. all that ſhalt 
[344] malitiouſly command, hire, or counſel any to commit any 
wilful murder are ouſted of clergy in al caſcs. 


(*) Vide 12 H. 7. cap. 7. 4 H. 8. cop. 2: 
22 H. 3, cap. 9 


(a) This Gre omits the caſe' of chal- 


Ienging above twenty, but this our author 
| thinks banccelliey to be inſerted, becauſe 
Gnce 22 H. 8. cap, 14 neither penance nor 


Cd of death is to foHow in that 
caſe, but only the challenge is to be over- 
ruled, wide ſupra þ. 270. & infra cap. 48. 
however this eo is ſupplied by g 'S 
4 H, & M, cap. 9« as to indifiments. 


6. But 
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| 6. But acceſſaries to murderers after the fa&t have their clergy in 
all caſes. 

So that the aciarient ſtands at this day ouſted of clergy in all caſes, 
and the acceſſary before is alſo ouſted of clergy in all caſes, but the 

acceflary after is in no caſe ouſted of clergy. 
© But it muſt be remembered, that the party indicted muſt be Og 
whhin the very letter of the ſtatute. 

If the inditment be felonice & ex malitid ſud praecogitats TY 
yet he ſhall have his clergy, becauſe there wants the word murdravit, 
Dy 261. @. 

So if it be felonice interfectt & murdravit, and ſays not ex maliti 
ſua precogitats, it is but an indictment of manſlaughter, and the pri- 
{oner ſhall have his clergy. _ | 

So if a man be indifted, as acceſſary before, vis. quod Ae 
_ and ſays not malitios? precepit. P. 2 Eliz. Dy. 183. b. 

II. As to manſlaughter, regularly in all caſes the perſon indifted or 
appealed ought to be admuted to his clergy. 
 Butif A. B, and C. be indicted ſpecially upon the ſtatute of 1 Fact 
cap. 8. ſetting forth, (as the indictment muſt) & "Phat A. felonrice pu- 
« dugit & percufſit D. not having any weapon drawn, nor having 
« ſtricken firſt, and that B. and C. were pteſent, aiding and aberting,”” 
tho A. B. and C. are all principals in manſlaughter at common law, 
yet A. only, that gave the ſtroke, ſhall be ouſted of his clergy. H. 
23 Car. 1, B. R. Page's caſe. (6). 

And therefore it ſeems in that caſe, if it be found, that A. gaye not 
the ſtroke, but B. and that A. and C. were aiding and abetting, not 
only A. and C. that gave not the ſtroke ſhall. have their clergy, but 
alſo B. becauſe, tho the caſe of B. is within the ſtatute, yet as to him 
the indictment brings him not within the ſtatute, and fo differs from 
the caſg of a general indiftment of murder, where tho it be laid, that 
A. gave the ſtroke, and B. was preſent, aiding and abetting, | 
yet if upon the evidence it appears, that B. gave the ſtroke, [345] 
and 4. was abetting, &c. both. ſhall be convict of murder, for both 
are equally murderers, and the indictment is true as to both quod ex © 
malitid ſug precogitata interfecerunt 5 murdraverunt (*). 

By the ſtatute of 1 Fac. cap. 8. clergy is ouſted as to- him that ſo 
ſtabs upon any convi&tion by verdict, confeſſion or otherwiſe, and 
that as well in caſe of an appeal as of an indictment; but it extends 

(6) Styl. 86. (*) Vide ſupra þ. 2934 1 Salk, 334, 

 Vor. II, X not . 
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not to ſtanding mute or not direCtly anſwering, for there is no con- 
viction in that caſe, and ſo it ſeems as to an outlawry (c). 

HI. As to rape, by the ſtatute of 18 El:z. cap. 7. If any man be 

convict thereof [by verdict or confeſfien, or be outlawd for the ſame, 
he is excluded of clergy, but this a& extends not to a ſtanding mute 
or not direCtly anſwering, for this is caſus omiſſus (d)}, and he ſhall 
| have his clergy 11 Co. Rep. 35, b Poulter's caſe. 
But at this day in all caſes challenging above twenty makes nothing 
_ eitherfor or againſt clergy, for the party ſhall not be put to his penance 
ngr be convidt thereupon, but only his challenge fhall be over-ruled 
and he put upon his trial, as hath been before obſerved {+), and there- 
fore the clauſe in the act of parliament ouſting clergy, where he chal- 
lengeth above twenty, or the not mentioning of that clauſe makes no- 
thing at this day one way or another as to the point of clergy. 

But neither acceflaries before or after are upon this ſtatute exempt 
from the privilege of clergy. 

IV: As to the caſe of wi/ful burning. 

It ftands now a ſettled point, that if the principal be convict by ver-. 
dict or confeſkon, or ftand mute, or will not direQly anſwer, he ſhall 
not have his clergy, this is the point reſolved 11 Co. Rep. 35. a. 
Poulter's caſe, and the conſtant practice 1 is, and always hath been 
accordingly. 

[346] And the ſtatute of 4 & 5 P. & A. cap. 4. ſtrongly proves 

the law to be ſo, for clergy is taken away from the acceffary 
before, and it were a ſtrange overſight, if an aCt of parliament ſhould 
exempt the acceſlary from clergy in this caſe, and yet the principal 
ſhould have the benefit of it. 

That which cauſed the doubt was the ſtatute of 1 E. 6. cap. 12. 
where it enumerates all the offenſes, which were then to be exempt 
- from clergy, and mentions not the caſe of wilful buming and enacts, 
6+ That in all other caſes of felony the offenders thall have clergy, as 
_ © they ſhould have had before 1 F. $8.” and the firſt ſtatute that took 
away clergy from wilful burning of houſes or barns-with corn was a 
Ratute made after 1 H. $8. viz. 23 H. 8. cap. 1. & 25 H. 8. cap. 3. 
There have been three an{wers-given hereunto (*), viz, 


(Cc) But in all theſe cafes the offender is (4) But this is | provided for in caſe of 
excluded from clergy by 3© 4 WF, & M. an roger by 3 & 4W. & M. cap. 9» 
_ cp. 6, upou an indictment, but act ip an Mi p.9 | 
dppcal. of Vide Part 1, pr 570, Te, 


1. That 
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}. Fhat this was a felony, that even by the common law before 
1 H. 8. was exempt from: clergy, being an aCt of hoſtility, and this T 
remember was given by Noy attorney general about $8 Car. 1. but poſ- 
fibly this may be doubtful as to the fat, whether at common law clergy 
were not allowable upon this offenſe, and if it were not, yet it is a 
greater doubt, whether that law were not altered by the aft of 25 E: 
3. cap. 4: pro clero, wherein clergy was ſettled in all caſes, except 
treaſons or felonies, that touch the king or his royal dignity. 

2. Others have agreed, that clergy was taken away in theſe caſes 
of wilful burning by the ſtatutes of 23 H. 8. cap. 1.and 25 H. 8. cap. 

3. and conſequently this offenſe not being enumerated in the ſtatute of 
F. 6. cap. 12. is by the general concluding clauſe of that ſtatute ref- 
tored to the benefit of clergy: But then they think, that by the ſtatute 
of 5 & 6 E. 6. cap. 10. the ſtatute of 25 H. 8. cap. 3. is wholly re- 
. vived, and conſequently now the repeal of the exemption of clergy in 
caſe of wilful burning is repealed by the revival of the ſtatute of 25 FH. 
8. cap. 3. by the fubſequent ftatute of 5 & 6 E. 6. cap. 10. and thereby 
exemption from clergy in caſe of wilful burning 1s again eſtabliſhed. 

But this hath in it many difficulties. 1. It ſeems by the g 
whole ſcope of the preamble and the ſtrift penning of the [347] 
body of the att of 5& 6 £. 6. cap. 10. that that a revived only fe 
much of the aCt of 25 7. 8. cap. 3. as concerns the ouſting of felons 
of their clergy upon examination, where robberies or burglaries were 
committed in foreign counties. 2, Again, the ſtatuteof 25 Z. 8. took 
away clergy from wilful burning, only in caſes of indictment, and 
that only where the priſoner ſtands mute, anſwers not direQtly, or 
 challengeth above twenty, but the ouſting of clergy in caſe of appeals, 
as well as indictments upon convition by verdiC or conteſfian ſtood 
purely upon the ſtatute of 23 H. 8. cap. 1. which is no where revived 
as to the point in queſtion, ami yet that is the caſe, that muſt moſt 
ordinarily occur, namely, where the party is canvid. | 

3 Therefore the laſt and I think the ſureſt anſwer as to: this diffi 
culty is, that the ſtatute of 3 & 4 P. & M. cap. 4. taking away clergy 
in all cafes from him that malitionſly commands, hires, or-counſels 
the wilful burning of any dJwelling-houſe or barn with corn, in all 
caſes of conviction, attainder, ſtanding mute, outlawry, peremptory 
challenge of above twenty, or not direftly anſwering, doth by necef-. 
fary conſequence take away clergy 1 in all thely caſes from the principal 
offender in ſuch wilful burning. 
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But quacungque vid datd the law ſtands ſettled, that clergy is taken 
_ away in all caſes from the principal in wilful burning of a dwelling- 
houſe or a barn with corn, FE vide 11 Co. Rep. Alexander Poulter's 
| Cale per totum. 

And therefore I can by no means think, that outlawry of the prin- 
Cipal in this offenſe is within the privilege of clergy, for the acceſſary 
even 1n that inſtance is exempt from [e) clergy by 4 cl 5 P. & M. 
cap. 4. 

New as touching the acceſſary by the ſtatute of 4 & 5 P, ” M. 
1 } cap. 4. they that ſhall malitiouſly command, hire, or counſe] 
this fact, wiz. acceſlaries before are exempt from the benefit 

of clergy in all caſes, 

But acceflaries after are within the benefit of clergy in all caſes. 


See the via at «i end of ch. XLIV. ante, 


CHA P: XLVIII. 


Concerning cetwy in robbery from the houſe, or robbery from the 
' perſon. 


d OBBERY is of two kinds, from the perſon, and from the houſe 
of another. 
Firſt, Robbery from the perſon is a violent aſſault upon the perſon, 
_ and felonious and violent taking away his goods putting him in fear. 
The principal in caſe of robbery in or near the ton 1s ouſted of 
his clergy, viz. 
4. By the ſtatute of 23 EH. 8: cap. 1. © Where he is convicted by 
_ © verdict or confeſſion, whether it be in an appeal or an indictment. 
2. By the ſtatute of 25 Z. 8. cap. 3. © In an inditment, where 
'« the party ſtands mute, will not —_— anſwer, or challengeth 
* © above twenty 
 Andin caſe the robbery were in or near the highway in the county 
of A. and he garry the goods into the county of B. and there be in. 
Noe of larceny, and upon examination it appears it was ſuch a rob- 


(e) The MS, has it [is ſubjeF te] but both the batute and the ſeuſe require it ſhould 
be [is exempt from-] 


bery 
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bery in the county of A. that had he been indicted in the county of A. 
he ſhould have been ouſted of his clergy by the ſtatute of 23 H. 8. 
cap. 1. the juſtices of the county of B. ſhall ouſt him of his clergy in 
the county of B. whether he be convicted, ſtand mute, challenges 
above twenty, or anfwers not direftly, _ | 

And tho this clauſe be repealed by the ſtatute of 1 E. 6_, 
cap. 12. it 18 a d by 5 & 6 E. 1 [349] 

gain revived by 5 & 6 E. 6. cap. 10. an 
ſtands now in force as to all robberies, where the party, if _ 1$ 
to be ouſted of his clergy by the ſtatute of 23 H. 8. cap. 1. 
But it extends not to any felony, where clergy is ouſted by any 
ſtatute after 23 8. Co. P. C. cap. 50. þ 115. Stamf. P. C. fol. 128, 

a. (*). 

If 4. commits a addy 6 near the highway | in the county of B. and 
takes away but to the value of 6. yet if indicted for robbery in the 
county of B. he ſhall have judgment of death without benefit of 
clergy, but if he carry thoſe goods into the county of C. and there is 
indicted and pleads, and the jury find him guilty to the value of 64, 
tho upon the evidence it appears that it was a robbery in the county 
of B. yet he thall not have judgment of death, becauſe as it now 
ſtands, it is but petit larceny (a), where the priſoner is not to have 

_ His clergy but to be whipt, and the examination given by the ſtatute 
of 25 H. 8, 1s only to ouſt clergy, where demandable. AZ. 31 El:z. 
Moore's Rep. n. 139. þ. 550. | 

If a man be indicted for a robbery ; in via regia (+), or in altd viay 
or in alta via regia, and be convict, he ſhall be ouſted of his clergy 
by the ſtatute of 23 H. 8. but if it be laid to be in in vid regia pedeſire 
wiucent” de London ad Iſlington, tho he be convict, he ſhall have his 

clergy; adjudged 38 H. 8. Moore's Rep. n. 16. þ. 5. 
But in that caſe it might have been laid prop? altam viam regiam _ 
and he ſhould have been ouſt of his clergy, for the words of the 
| ſtatute are 2x or near the highway. 

If a man be robbed upon the river Thames, or other public river 
within the body of a county, this 1s a robbery upon the king's high- 
way, and may be fo laid in the indictment, and the party ſhall be 
ouſted of his clergy upon theſe ttatutes, and ſo it was agreed in Hide's 


(*) Vide Part 1. p. $18. But by 3 & 4 (+) According to what our author ſays _ 
W.& M. cap. g. the like claule is enafted Part 1, þ. 535. it the indiftment be laid 


as to all felomes, wherein clergy was oulted 
þy that or any other itatute, 


(a) Vide Part 1. þ. 5:6, 


only in wid regia, this will not be ſuthcent 
to oult clergy. 
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caſe at Nero, AM. 23 Car, 2. for the public ſtreams are highways, 
and therefore they are called khault ffreames le roy (*). 

But this ſtatute of 25 H. 8. extends not to ſtanding mute, or not 
direftly anſwering in an appea!, but only in an indifment, and 
therefore, 

3. The ſtatute of 1... 6. cap. 12. ouſts ſuch robbery of clergy as 
well in an appeal as inditment, where the offender ſtands mute, or 
will not direCtly anſwer. 

But mentions nothing of challenging peremptorily above twenty, 

neither need it, for, as hath been ſaid (+), he ſhall be only put from 
his challenge, and the jury ſhall be charged to paſs upon him, and no 
conviction or peine fort & aure ſhall enſue upon his peremptorily 
_ challenging aboye twenty, as the law now ſtands. 
But whereas Stamf. Lib. 1. cap. 42. fol. 129. b. affirms, © That 
* upon all theſe ſtatutes, and in all the caſes mentioned in them there 
« are two caſes, wherein the offender in murder, robbery, &c. ſhall. 
5 have his clergy, namely, where the offender is outlawed, or convict 
*« by battle,” it is not true of the former, for outlawry is an attaindery 
and tho 23 H. 8. & 25 H. 8. ſpeak neither of outlawry nor attainder, 
yet the ſtatute of 1 E. 6. « cap. 12. ſaith, if any perſon be attaznt ox con- 
vict of murder, &c. he ſhall be ouſted of clergy. 

And the ſame- law it is, if the appellee of robbery be vanquiſhed i in 
an appeal, for he is thereby conv1&, and the ſtatute doth not mention 
only a conviction by twelve men, but any perſon 3 in due form of law 
attaint or convicted of murder, &c. 

And thus far concerning principals. 

As touching acceſſaries by malitious commanding, hiring or coun.. 
ſelling any ſuch robbery, they are ouſted of clergy by 4 & 5 P. & 17. 
cap. 4. in all caſes, namely being convict, ſtanding mute, not diretly 
aniwering, or outlawed, &c. | 

But acceſfaries after having the benefit of clergy in all caſes. 

Secondly, Ag touching a robbery from the houſe of 7 perſon. 

This divides itſelf into theſe ſeveral heads. 


245] $ Robbing ; in the dwelling houſe, the owner, his wit or. 
(35) family in the houſe and put 1n tear. 


2. Robbing in the dwelling houſe, any per/on being in the houſe and 
_ put in fear. 


(*) F.de Par: 1. + 5366 (+) Supra, þe 270, 
| 3. Robbing 
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$. Robbing in the poaſe or tent, the owner, his wife, or ſervants 
being in the houſe, tho not being put in fear. 

4. Robbing a houſe, and no perſon being therein. 

As to theſe in their order. | 

I. Robbing any perſon in his dwelling houſe or dwelling place, 
the owner or dweller, his wife, children, or ſervants being within the 
ſame and put 1n fear or dread by the ſame. 

By the ſlatute of 23 H. 8. cap. 1. as well in an appeal as an indiQ- 
ment, the principal and accellary before the fact are outted of clergy 
in two caſes, namely, 

1. If convict by verdict. 2. If convit by confeſſion. 

By the ſtatute of 25 H. 8. cap. 3. there is farther proviſion made, 
but only in caſe of inditment, not of appeal, and only againſt the 
principal, but not the acceſſary before or after, viz. 1. It the princi- 
| pal ſtand mute of malice or froward mind. 2. If he challenge above 
twenty peremptorily. 3. If he will not dnealy anſwer. 

There 1s farther provition made for ouſting of clergy, where rob- 
bers of hoaſes carry the goods into another county and be there m- 
dicted of larciny, if upon examination they ſhould be ouſted of cler- 
_ By, had they been indicted in the frſt county ; but, as hath been 
before obſerved, - 

1. This ouſting of clergy by examination in a foreign county kn" 
'only to ſuch robbery, as by the ſtatute of 23 H. 8. cap. 1. is ouſted 
of clergy, namely, where the owner, his wife, children, or ſervants 
are then in. the houſe and put in fear, not to ſuch robberies, as by acts 
of parliament made ſince are put out of clergy, 2. In caſe of an ar- 
raignment in a foreign county, if the goods prove to be but of the 
value of 124. here is no clergy to be demanded or allowd, being but 
petit larciny, and therefore no ouſting of clergy by examination. 

Dorothy Cole (*) was indited in Suſſex for ſtealing goods, [352] 

_ vpon the evidence it appeard, that ſhe broke a houſe in Ken, 
and brought the goods into Syſſex, the jury found the goods to be of the 
value but of 75. yet in as much as there was no putting in fear of the 
owner, his wife, or family, ſhe was to have the benefit of the ſtatute 
of 21 Zac. and could not be ouſted of it by examination, for tho by 
the ſtatute of 39 Elzz. cap. 15. clergy was taken away, yet the taking 
away of clergy upon examination in a foreign county extends only 


(*) Vide Part I. þ. 518, 
X 4 ; - 
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to robberies where clergy is taken away by 23 HF. 8. but if it had 
been with a putting irt fear, ſo that in caſe of a man he ſhould have 
been ouſted of his clergy, it deſerves conſideration, whether the wo- 
man, if under 10s. ſhould have been ouſted of the benefit of the ſta- 
tute of 21 Fac. cap. 6. by examination, tho originally it were a 
burglary and robbery. Sed de hoe infra. 
But theſe ſtatutes did not extend to any ſuch robbery, where 1. 
There was no putting in fear. 2. Where the owner, his wife, chil- 
dren or ſervants were not in the houſe, but only a ſtranger were there 
and put in fear. 3. Neither did they extend to one attaint by out- 
lawry or battle. 4. The ſtatute of 25 H. 8. extended not to ap- 
peals. , 

As to the acceſſaries before the faQ, by the ſtatute of 4G95P.&. 
AT. cap. 4. it is enacted, * That if any ſhall command, hire, or 
* counſel any perſon to do any robbery in any dwelling houſe or 
** houſes, they ſhall be excluded from clergy i all Wy UV1Z. » Convict, 
& outlawd, ſtanding mute, &c. 

' Upon this ſtatute theſe things are obſeryable. 

| 1. Tt requires an aQtual robbing, vis. taking my" ſome goods ; 
2 bare breaking of the houſe is not ſufficient. 

ky It extends to a robbing, without mentioning put in fear. 

. It extends to outlawry, which 23 or 25 H. 8. extended not to. 

4, 4h extends to appeals as well as indictments ; but Oy after 
are 1n no caſe excluded from clergy. 

I. Robbing of any perſon by day or night, any perſon 

[353] being then in the ſame houſe, and put in fear or dread 
thereby. 
By the ſtatute of 1 E. 6. cap. 12. dane? is taken away 1n all caſes, 
viz. if he be attaint by outlawry or otherwiſe, convi by: verdict, 
confeſſion, or wager of battle, ſtands mute, or will not direftly an- 
ſwer: And this as well in appeals as indictments. 

Tt is true, it mentions not peremptory challenge of above twenty, 
- Neither is it material for the reaſon before given. 

But this ſtatute, tho it ſpeaks generally of breaking a houſe by day 
or by night, hath had this conſtruRtion always allowd, viz. 

If the breaking of the houſe be 1 in the night, then it muſt be ſuch 
= breaking as amounts to burglary, viz. With an intention to commit 
a felony, and then it ouſts clergy, if it be with a putting un fear, 

ms If 
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If it be a breaking the houſe in the day-time, then it muſt be alſo 
a breaking, as hath an aCtual robbery joined with it, and then if there 
| be a putting in fear allo, the clergy is ouſted in all the caſes mentiond 
in this ſtatute. - | 

But in both caſes there muſt be a putting in fear, otherwiſe this 
ſtatute ouſts not clergy. | 
This ſtatute therefore hath made theſe additions to the ſtatutes of 
23&@ 25 H.8. viz. 1. It exempts burglary from clergy, tho there be 
' no robbery, if there be a putting in fear. $9. If there be a burglary 
in the night, or robbery in the day committed in the houſe, and any 
ſtranger be then in the houſe and put in fear, it excludes from clergy, 
tho it be not the owner or any of his family. 3. It excludes theprin- 
cipal from clergy in all caſes, where he is not excluded by any of 
the two former ſtatutes (6b). 

But again on the other ſide, it reſtores clergy to the acceſſary be- 
fore the fa&t, tho convidt by verdiCt or confeſſion, and repeals ſo much 
of the ſtatute of 23 H. 8. as excludes the acceflary before from clergy. 
But as hath been faid, the ſtatute of 4 & 5 P. & A. cap. 4. 
takes off the clergy again from acceſſaries where there. is a [35 4] 
robbery and a putting in fear, but not where there is only a burglary 
with a putting in fear, but without robbery ; but acceſlaries after in 
all caſes have their clergy. 

IL. If any perſon be found guilty of robbing any perſon im any 
part of his dwelling houſe or dwelling place, the owner or dweller 
of the ſame houſe, his wife, children, or ſervants then being within 
the ſame, or in any other place within the precinEt of the ſame houſe 
or place, ſuch offender ſhall not be admitted to his clergy, whether 
ſuch dweller or owner, his wife or children then and there being 
ſhall be {leeping or waking. 5 & 6 E. 6. cap. 9. ; 

And the ſame proviſion is made for excluding clergy, where a 
perſon ſhall commit a robbery in a booth or tent in any fair or mar 
ket, the owner, his wife, children or r ſervant being then in the ſame 
booth ſleeping or waking. 

Upon this act we are to obſerve, 

1, There muſt be an actual breaking of the houſe, ſuch a break- 
ing as would make a burglary if committed in the night, and the 
indictment muſt run fregit & intrauvit dominum man/ionalem }. S. 


(b) Viz. in caſe of attainder by fe EY and alſo in caſe of ſtanding mute, or not 
direftly auſwering in an appeal, 


pre» 
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prefato ]. S. uxore & liberis ſuis in eddem domo exiſtent”, and ſuch a 
breaking of the houſe muſt be provided in evidence : wide ſupra, 
Lib. 1. cap. 44. p. 522. 

2. The alleging of ſuch a breaking of the houſe is ſufficient to 
bring him within the ſtatute to onſt him of his clergy, if it be proved» 
tho it be not alleged by the way of robbery, viz. wiolentty & a per- 
fond, but only © domo pradittd, for it countervails a —_ within 

this ſtatute. 
| If the ſervant fical goods out of his maſter's houſe in the day or 
night, the maſter, his wife and children being in the houſe, the ſer- 
vant is not to be ouſted of clergy by this ſlatute, for here is no break- 
ing of the kouſe. 
| If the ſervant unlatch a door, ot turn a key in a door in the 
houſe and ſteal goods out of that room, tho if he had been a ftranger, 
that had not to do in the houſe, he ſhould hereupon be ouſted of his 
clergy, yet it ſeems to me the ſeryant ſhall not be thereupon ouſted 
[ 4% his clergy, for the opening the door in this manner is 
3s within his truſt and ſo no breaking of the houſe, nor rob- 
bery within this act, and the ſame law ſeems to be upon the ſtatute 
of 39 El/:z. cap. 15. 

But if the ſervant break open a door, whether outward or inward, 
| (as for the purpoſe a cloſet ſtudy,” or counting-houſe,) and ſteal goods, 
this is a robbery and breaking the houſe within this ſtatute, as alſo 
within the ſtatute of 39 E/:z. for fuch a breaking, tho by a ſervant 
in the night, would make » agnrys for ſuch an opening 1s not within 
has truſt. 

- 3. But there muſt not GS be a breaking of the EY the owner, 
his wife, children or ſervants being within the ſame, but there muſt 
be alſo a felonious taking of the goods out t of the houſe to exclude 
clergy by this itatute. 

| 4. But a bare felonious taking of mY out of the houſe, whether - 
by night or day without ſuch a breaking, as would make burglary, if 
done 1 the night, excludes not from clergy within this ſtatute. 

5. This ſtatute both as to robbery in dwelling houſes or booths re- 
quires, that the dweller or owner, his wife, children, ſervants or ſer- 
yant be then within the houſe; ſo that the being of a ſtranger in the 
| houſe excludes not clergy no more than upon the ſtatutes of 23 H. 8. 
cap. 1. Stamp. P.C. fols 129. b. 


6. It 
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6. It extends to no other caſe, but where the party is found guilty L 
piz. either by verdi& or confeſſion, and not to outlawry, ſtanding 
rhute, or not directly anſwering, therefore in all theſe caſcs the of- 
fender ſhall have his clergy. (c). 

| 7. It extends to an appeal, as well as indiftment. 

| 8. It doth not exclude acceſfaries neither after nor __ from 

clergy. 

Neither doth the ſtatute of 4 & 5 P.& M. caps 4. mid to ac- . 
ceſlaries in this caſe, but only where robbery is committed, and any 
perſon within the houſe put in fear, 

So that upon this ſtatute all acceſſaries to the felony deſcribed by | 
this ſtatute are to have their clergy. 

IV. Robbing from the houſe goods to the value of 55. in | "Iu 
: to day-time, no perſon being in the houſe. 356] 

- By the ſtatute of 39 Eliz. cap. 15. it is enafted, « That if any 
*« perſon be found guilty by verdit, confeſhon, or otherwiſe for the 
« felonious taking away in the day-time of any money, goods or 
© chattels of the value of 5s. or upwards in any dwelling houſe or 
£ houſes, or any part thereof, or in any outhouſe belonging or uſed 
« with the ſaid dwelling houſe, altho no perſons ſhall be in the ſaid 
+ houſe or outhouſlc at the time of the felony commirted, ſuch per- 
« ſons ſhall be excluded from their clergy. 
' 1. Altho this ſtatute ſpeak only of felontous taking m the body or 
purview, yet jnaſmuch as in the preamble it ſpeaks of robbery of 
houſes, a bare taking of goods out of a houſe, no body therein, with 
out an aQual breaking of the houſe, ſuch as would make burglary 
were it in the night, is not ſuch a taking out of a houſe, as excludes 
from clergy, and thus it hath conſtantly obtained in practice _ 
the opinion in Popham's Reports 84. Bayne's caſe (4). 

2. The indictment muſt run according to the ſtatute, viz. gudd 
tempore diurno, ſcilicet inter horas Wc, domum man/ionalem }. S. fregs 
i mtravit nullg perſona in eadem damo tunc exiſtente, @ ibidem && c: 
in eadem domo inventa adtunc & ibidem felonict furatus fuit, tepit & 
aſportavit, for breaking the houls in the day without taking goods is 
no felony. 11 Co. Rep. 36. a. b, Poultgr's caſe, 


(-) But by 3G: 4W.&M. c and felagiouſly teal to the value of c x. int 


Clergy is taken away in theſe caſes alſo. any ſhop, ware-houſe, coach-houfe or fits 

(d) This cale therefore w3s nok eſteemed ble, or by 12 nn. cap. 7. to the value of 
to be law, Kc. 68. but now by 16 & 11 40s. in any dwelling houſe or outhouſe 
W. 3. cap. 23. clergy 18 taken away from thereto belonging, alths it be aot broken, 
all, hs ſhall dy night or day pravately nor aby perioa erent 
And 
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And if upon the evidence it fall out, that it was in the night, or 

' that any perſon was ir the, houſe at the time, or that he ſtole, but 

broke not the houſe, he ſhall be found guilty of a ſimple felony and 
have his clergy, but not guilty according to the ſtatute /e ), 

; But there need not either in this caſe, or upon the ſtatute 

L357] of 5 & 6 E. 6. above-mentiond be a formal mention of a 

robbery, as is uſed in an indictment for ney from the perſon, for 

fregit domum imports it. 

3. It takes away clergy only FOR the pincigat, and that only 
where the perſon is convi& by verdi&t, confeflion, or otherwiſe, and 
thercfore excludes not clergy, where the party ſtands mute, or is out- 
lawd {f), or will not directly anſwer, nor from the Aa 11 Co. 

| Rep. 36. b. Poulter's caſe. 

4. If a man break the houſe -in the day-time with intent to ſteal, 
but ſteals nothing, this is no felony, but otherwiſe in caſe of breaking 
the houſe in the night with intent to ſteal, this is burglary 11 Co. Rep, 
31. þ. Poulter's cafe. 

| If a man enter by the doors or windows open and ſteal goods, this 

= excludes not clergy upon. this ſtatute, nor upon the ſtatute of 5 & 6 
FE. 6. ap. 9. for it muſt be ſuch an act to make a robbery within 
either of theſe ſtatutes, as would make a burglary, were it in the night ; 

it muſt be. fregit & intravit. | 

- And therefore the conſtant uſe at Newgote | is,” and always hath 
bees upon theſe ſtatutes, that if a man enter the doors being open, 
and breaks open a cheſt and ſteals goods to the value of 5s. this ſhall 

- not ouſt him of his clergy within this Ruente; or the ſtatute of 5 &_ 
6 £E. 6. c.9. (g). 

But if a man enters an houſe the outward doors being open, and 
when he is in the houſe, breaks open, or unlocks or unlatcheth an 
inward door and ſteals goods out of the room to the value of 55. he 
ſhall be ouſted of his clergy upon this ſtatute, the ſame being done 
in the day-time no body being in the houſe; or if he ſteals goods of 
any value out of that inward room ſo opened by day or by night, the 
owner of the Hou, his wife, children, or ſervants being in the houſe, 


(e) But theſe caſes are now provided clergy is alſo taken away from all wha. 
againſt by 20. & 11 W. 3 & 12 Ann a- comfort, aid, abet, aſliſt, counſel, hire, or 
bove-mentiond. Yide Part I. þp. 564+ in command, 
notis. | (8) Vide Part I, Þo $23) 524z 527, & 

(f) Theſe caſes are fnce taken in by 3 | Kel, 69, 
& 4 W.& Ms cap. g. by which ſtatute . 


hs 


HISTORIA PLACITORUM CORONZ. '357 
he ſhall be ouſted of his clergy, being indifted upon the ſtatute of 
5&6 E.6. cap. 9. £10 

T7. 16 Car. 2. Simpſon's caſe (h ) at Cambridge afſiles. A, [358] 
being indifted upon the ſtatute of 39 El:z. it was found by 
ſpecial verdict, that A. breaking into the houſe by day, no body being 1n 
the houſe, and breaking open a chamber-door and a cheſt, took out 
goods to the value of 5s. and laid them on the floor, and before he could 
carry them out of the houſe was taken : By the advice of all the judges 
of England he was ouſted of his clergy upon this ſtatute, for the taking 
them out of the cheſt was felony,” and the ſtatute doth not alter the 
felony, but- excludes from clergy, if it were done in the houſe, and 
_ of the value of 5s. and none in the houſe. 
Trin. 13 Car. 1. Evans & Finch (i) were indited, for that they 
| tempore diurno, viz. circa horam 12. did break domum manj/onalem 
Hugonis Audley in the Inner-Temple London, nulla perſona in eadem 
Aymp exiftente, and ſtole thence 40s. Upon a ſpecial verdict found in 
this caſe, theſe points were reſolved. bk 

1. That a chamber in an inn of court is domus man/ionalis within 
this ſtatute. lp £7 

2. That if no body were in the chamber at the time, tho others 
were in other chambers of the temple, yet this was a breaking of the 
domus manſionalis Hugonis Audley nu!lld perſond in eadem domo ex- 
z/lente, and maintains the indiftment. - 2” | 

3. Becauſe only one of the perſons indicted did aQtually enter the 
chamber and took out the money, viz. Evans, and the other ſtood 
without upon the ladder and received it, Evans was excluded his. 
clergy, and the other who ſtood upon the ladder and received the 
money had his clergy. 

And pofhibly the ſame law may be upon the ſtatute of 5 & = 
6 E. 6. cap. 9. that he only, that enters the houſe in the day- [359] 
time without putting in fear, and aQually takes the goods ſhall be 

excluded from clergy, and thoſe, that ſtand without the houſe and 


(>) According to this ſtate of the caſe with relation to the taking away, whether 


| here was a breaking not only of « chef, 
but alſo of @ chamber-door, which is on all 
| hands agreed to be an a&@ ſufficient to 
make a robbery within the ſtatute, and ſo 
the difficulty removed, which ariſes from 
this caſe, as ſtated above Part I. p, 52 
& 527, and indeed as that caſe is reporte 
in Kelyng p. 31+. and in boc libro Part TI, 
f+ 508. & þ. 526. the queſtion about the 
cheſt or trunk fecms to have been only 


the taking goods 9ut of a cheſt and laying 
them on the floor without carrying them 
out of the chamber was a /aking away or 
ſealing within the Ratute, and not whether 
it was a robbery, for it it were a ſtealing, 
that would be clear by the breaking open 
the chamber-door, 

(i) Cro, Car, 473+ vide Part I, fo 527. 
IV» ---- | | 


are 
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_ and enters a houſe to the intent to commit a robbery, theft, or other 


are preſent and abetting, tho all principals, yet ſhall have their clergy 
for I can ſee no difference in the caſes; guere tamen {k). 

But if it were a burglary, then as well thoſe without, that were 
preſent and aſſiſting, as thoſe within, ſhall be excluded from clergy 
by the general words of the ſtatute of 18 Eliz. cap. 7. they that commit 
eny manner of burglary; and the like in rape and in murder. 
And fol do take it without any difficulty, if 4. B. & C. come to 
commit a robbery upon the perſon of a man, and 4, only takes the 
money from the perſon, and B. and C. are preſent and affiſting, or if 
they break a houſe in the day-time and commit a robbery in the houfe 
putting in fear, tho 4. only enters the houſe, and B. and C. watch 
without, they ſhall be all excluded from dergy, for they are all 
robbers. 

And if it ſhould be otherwiſe, this great abſurdity would follow, 
that B. and C. that are preſent, aiding and affiſting in the robbery, 
ſhould have a greater privilege, where they are preſent and ſo prin-- 
cipals mn the felony, than they ſhould have had, if they had been ab- 


{ent, and only accefſaries before the fact, in which caſe the ſtatute of 


4&5 P. & M. cap. 4. excludes them from clergy in all caſes. 
See the references at the end of ch, XLIV, ante. 


24) This dackt is now a 16.202 for by 3 & of W. & M.c ces is exclus.. 
ded from all aiders, abettors, Ec. ad hath 2 _ 


i * 


_ [360] __CHAP. XIIX. 


Concerning clergy 2 burglary. 


URGLARIES may be of two kinds. 1. Simple burglary, that 
hath no robbery joined with it, 2. Burglary, that hath rob- : 

bery or theft joined with it. 
| L The former of theſe is, when a man in the night-time breaks 


felony. 
And this, as it had the benefit of clergy by the common law and'by 
the ſtatute of 25 £. Je 6aps 4+ pro clero, {a it was not ouſted of clergy 
neither 
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neither by the ſtatute of 23 FH. 8. nor the ſtatute of 25 H. 8. but the 
firſt ſtatute that ouſted clergy in burglary was 1 E. 6. cap. 12. 

This fimple burglary is again of two kinds. 1. Where any perſon 
is in the houſe and put in fear or dread, 2. Where no perſon 1s put it 
fear or dread, as poſhbly where no perſon is in the houſe, which yet 
taketh not away the offenſe of burglary. Popham's Rep. 42. per 
omnes juftictarios Anglie, or if any perſon being in the houſe, yet is 
Mleeping and perceives not the burglary till the next morning, &c, 

1. In the fir? of theſe cafes of ſimple burglary, namely with put- 
ting in fear or dread, the ſtatute of 1 E. 6. cap. 12, takes away clergy 
from the principal in all caſes, v:z. tho attaint by outlawry or other- 
wiſe, or convict, or ſtanding mute, or notdireAly anſwering, as ap-- 
pears by the ſtatute itſelf, and the interpretation made of it. Stamf. 
P. C. fel. 126. a. 11 Co. Rep. Poulter's caſe. WL 

But clergy is not taken away from acceſſaries before or after by 
this or any other ſtatute, for as to the ſtatute of 4 W 5 P. & M. tho 
it take away clergy from thoſe, that malitiouſly command, or hue, 
or counſel any perſon to do any robbery in any dwelling houſe, yet 
unleſs there be a robbery in the dwelling houſe, as well as a [361] 
burglary, it takes not away clergy from the acceſſary before ** + 
{a}, nor at all from the acceſfary after. 

2. As to the ſecond kind of fimple burglary without putting in fear, 

the ſtatute of 18 Eliz. cap. 7. generally takes away clergy from. all 
| perſons that ſhall commit any manner of burglary in three caſes. 1.. 
If he be outlawed for it. 2. If he ſhall be found guilty of it by ver- 
_dict, or 3. If upon his arraignment he ſhall confeſs it. 

But in all other caſes of ſtanding mute, or not directly anſwering 
he is to have his clergy (*). = 

And therefore, if a man be generally indifted of burglary without 
purſuing the ſtatute of 1 E. 6. cap. 12. viz. without alteging in the in- 
diftment, that the owner, his wife, children or ſervant were in the 
| houſe and put in fear, the priſoner ſtanding mute, or not direQtly an» 
iwering ſhall have his clergy, (namely, where the indictment is gener 
ral,) notwithſtagding the ſlatute of 18 E/is. cap. 1. 

But the acceſſaries as well before as after are within privilege of clers 
8Y» for neither this nor any other ſtatwic hath excluded them (a). 


(*) By the ſaid flatute of 3 & 4 of Y. (4) But by 3 & 40f W, & M. cap. g@ 
& AM. clergy is taken away alſo in caſes of a; is 4 ea trom the acceſſary 
Kanding mute, or ngt direftiy aulwering. hbctore the taQ. | | 
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- HI. But now as to burglary joined with larceny or robbery 1n the - 
dwelling houſe, this again is of two kinds, either with putting in fear, 
or without putting 1n fear. 

If with putting in fear, then by the ſtatute of 23 H. 8. cap. 1. & 25 
HT. 8. cap. 3. the owner or dweller, his wife, children, or ſervants 
being within the honſe and put in fear, the offender is ouſted of his 
clergy, not upon the account of the burglary ſimply conſidered, but. 
upon the account of the robbery, if the party be found guilty by ver- 
dic or confeſhon, or ſtand mute, or will not direAly anſwer. 

But by the ſtatute of 1 E. 6. cap. 12. he is excluded from clergy in 
all caſes, if any perſon were in the houſe and put in fear. 

-.- 13 And altho as to the acceſſaries before, ihe ſtatute of E. 6, 

[362] cap. 12. reſtores clergy unto them, yet by the ſtatute of 4 & 5 
P. & M. cap. 4. clergy is in this caſe taken away from acceſlaries 
before the fac, viz. counſellors, or commanders to do any IE) 11 


a manſion-houſe are ouſted of clergy -in all caſes, 


| But if it were a burglary joined with robbery of goods out of the 


| houſe, whether the party were put in fear or- not, the principal is 


ouſted of clergy by the ſtatute of 18 E/:z. cap. 7. upon the ſingle ac- 
count of the offenſe of burglary, (if the offender be outlawed or con- 
vict by verdict or confeſſion,) for that ſtatute as to the point of clergy 
1s not at all concerned as to the robbery, but ſingly upon the account 
of burglary the clergy | is ns tho he be acquit of the _—_y or 


. larceny. 


But then as to the acceſlaries whe the fat it is conſiderable, whe- 
ther in burglary joined with robbery without putting in fear the acceſ- 


fary ſhall be ouſted of clergy by the ſtatute of 4 & 5 P. & MM. cap. 4 


it ſeems to me to be with this difference. 

If the principal be indicted upon the ſtatute of 5 & 6 E. 6, cap. 9. 
ſpecially, ſetting forth, that the offender Felonic? & burglarittr fregit 
domum }. S. praditto ]. S. uxore, liberis & ſervientibus ſuis in eadem 


domo exrſtentibus, and ſtole the goods in the ſame houſe, then the ac- 
_ ceflary to ſuch an indiftment ſhall be arraigned and tried, and if con- 


vited ſhall be ouſted of his clergy by force of the ſtatute of 4 & 5 2. 
& M. cap. 4. 


But it in that caſe the principal be convict of the burglary, but acquit 
of the robbery, the acceflary ſhall have his clergy, for the ſtatute of 


4& 5 P. & MM. doth not exclude the acceſſary from clergy, but 


where theze was a robbery, | 
And 
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And again, if the principal be indiCtd generally of burglary and 
robbery without forming the indictment either upon 23 H. 8. of put” 
ting in fear, or upon the ſtatute of 5 & 6 F. 6. the owner, his wite or 
children being in the houſe, tho the principal be convicted [3 63] 
and ouſted of his clergy by the ſtatute of 18 E/:z. yet 'the 
acceſſary {hall have his clergy, altho here were a robbery committed 
in the dwelling houſe, and ſo within the ſtatute of 4 & 5 Þ. & AM. 
cap. 4. and the reaſons are apparent. 

1. Becauſe the principal is not ouſted of his clergy in reſpect of the 
robbery, for that not being laid according to either of the ſtatutes of 
23 H. 8. or 5 & 6 E. 6. if there were no burglary in the caſe, he 
ſhould have had his clergy, and he-is ouſted of his clergy merely upon 
he account of the burglary by the ſtatute of 18 Eliz. cap. 7. and not 
of the robbery, becauſe not laid purſuant to either of theſe ſtatutes of _ 
2£3H.8&5&68E. 6. and the ſtatute of 4 & 5 P. & MM. ouſts the 
acceſſary of clergy in relation to the robbery in the rs, houſe, 
and not 1n relation to the burglary. 

2. Becauſe the ſtatute of 4 & 5 P. & MM. cannot at all havs any 
reſpect to the ſtatute of 18 Eliz. which was made twenty years after, 
and at the time of the ſtatute of the queen neither ſimple burglary, nor 
burglary joined with robbery had ouſted the principal of clergy, unleſs 
the robbery were purſuant to the ſtatutes of 23 H. 8. or 5 & 6 E. 6. 
which 4s not laid in the inditment purſuant to either, and therefore 
the acceſſary could not be ouſted of clergy by 4 & 5 P. & M. in this 
caſe, when if the principal himſelf had been indiCted of burglary and 
robbery generally, he ſhould have had his clergy both as to the burg- 
lary and as to the robbery ; ſo that upon a general indictment of the 
principal of burglary and robbery in the houſe, the acceſſary can in no 
fort be excluded of clergy, unleſs the principal be ſpecially inciCted of 
the robbery purſuant to the ſtatute of 23 H. 8. the owner, his wife or 
children being in the houſe and put in fear, or according to the ſtatute 
of 5 & 6 E.6. cap. 9. the owner, his wife or ſervants being in the 
houſe, for tho the principal upon a general inditment of burglary and 
robbery may be ouſted of his clergy by the ſtatute of 18 Elz. if found, 
guilty of the burglary, yet he cannot be ouſted of his clergy wo the 
account of the robbery, becauſe not particularly laid accord- [36 4] 
ng to the old ſtatutes, and conſequently the acceflary a—_ 
in that caſe have his clergy (+). 
aired, forbya& 4. & Be rape ge Me nals cdegng, Oy 

Vor II. Y But 
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But ith all caſes accefſaries after, muſt have their clergy. 


.See the references at the end of ch. XLIV. ante, 


Concerning clergy in {imple larceny and other felonies. 


Come-now to conſider of ſome other kinds of felonies, wherein 
clergy is taken away, and eſpecially in larcenies of ſeveral kinds. 

1. Stealing of horſes. 2. Sacrilege. 3. Taking from the perſon 

| 6lgm & ſecrets, 4. Servants robbing their maſters. 5. Taking 
clothes off from racks. 6. Stealing king's ſtores. 7. Taking away 
women againſt their wills. 8. I ſhall- conſider of piracies and rob- 
beries upon the ſea. 9. Concerning clergy of priſoners arraigned 
before the ſteward and marſhal. 

' T. By the ftatute of 1 F. 6. cap. 12. the felonious ſtealing of horſes, 
mares or geldings is put from the privilege of clergy. _ 

1. If the perſon be attainted. 2. Or conviCt by verdi&t or r confeſ- 
ſion. 3. Or ſtands mute. 4. Or will not direAly anfwer. This 
was in effe&t enacted before by 37 H. 8. cap. 8. but it was neceſſary 
to be re-enacted here, becauſe otherwiſe the general clauſe in the a& 
of 1 E.. cap. 12. reſtoring clergy in all caſes where they had it before 
1 H. 8. had reſtored clergy in this caſe. 

T 6 5) There aroſe a doubt, whether, if there were one "PN 
mare, or gelding ſtolen, the offender ſhould have had clergy ; 
and the reaſon of the doubt was not ſingly, becauſe the ſtatute of 1 E. 
6. was in the plural number, horſes, mares, or geldings, for then it 
.*  mMightas well haye been a doubt, whether upon the ſtatute of 23 Z. 
8. cap. }. he, that had wilfully burned one houſe, ſhould not have had 
his clergy, withw the words of that ſtatute are in the plural number 
dwelling houfes or barns; and ſo for Tobbin g any churches or FOES: 
But the reaſon that made the ſcruple was, becauſe the ſtatute of 37 
Hl. 8. cap. 8. was expreſly penned in the {ingular nuniber, 1f any man 
do flea Jany horſe, mare or filly: and then this ſtatute of 1 E. 6. thus 
varying the number, and yet expreſly repealing all other excluſions of 
# clergy RE Liner the beginning. of H. 8. made ſome ets | 
i whe 
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whether it were not intended to enlarge clergy, where only one horſe 
was ſtolen. ; 

To remove this doubt was the ſtatute of 2 & 3 E. 6. cap. 33. 
whereby clergy is excluded from him that ſteals one horſe, gelding or 
mare in all the caſes of attainder, coliiction, ſtanding mute, or not 
direttly anſwering. 

Theſe ſtatutes exclude the principal from clergy in all theſe caſes, 
but the acceflary before or after have the privilege of clergy. 1 Mar. 
Dy. 99. a. 

But by the ſtatute of 31 Eliz. cap. 12. #n fine flatut: ot both 

before and after m horſe —_— are e ouſted of clergy, as the principal 
| Ought to be. 
| II. As to facrilege, vis. the felonious taking of any ſd out of 
any pariſh church, or other church or chapel, the principal is ouſted 
of clergy by the ſtatutes of 23 H. 8. cap. 1. 25 H.8. cap. 3. and _ 
by 1 E. 6. cap. 12. in all caſes above-mentioned. 

And by the ſtatute of 23 H. 8. cap. 1. the acceſlary before, if found 
guilty by verdi& or confeſſion, was of clergy, but that 1s VOY by 
1£. 6. cap. 19. as to all accefſaries. 

And the ſtatute of 4 & 5 P. & M. cap. 4. cH—_— [ 366] 
this caſe, for it takes away clergy from robbery of any dyell- 
ing houſe, but doth not extend to robbing of churches or chapels (c ). 

And certainly clergy was not taken away in caſe of facrilege at 
common law, or if it were, yet the ſtatute of 25 E. 3. pro clero cap. 4. 
reſtored clergy in that caſe as well as others, and the ſtatutes of 23 H. 
8. & 1 E. 6, had been needleſs in this cafe, if ſacrilege were ouſted of 
clergy at common law, and accordingly in the book of 26 4//iz. 19. 
(4) and conſequently it is miſtaken in Poulter's caſe 11 Co. Rep. 29. 6b. 

III. As to picking of pockets, by the ſtatute of 8 E1:z. cap. 4. * If 
4 any perſon be indifted or appealed for felonious taking any money, 

* goods, or chattels from the perſon of another privily without his 
* knowledge in any place whatſoever, and be found guilty by twelve 
* men, or confeſs upon his arraignment, or be outlawed, or ſtands 

* obſtinately mute, or will not diretly anſwer, or challenge peremp- 
© torily above twenty, he ſhall be excluded from clergy. 


{c) But if this ſhould be conſtrued n {d) Vide accordant 26 Afrx. 29. Corone 
burglary, as it ſeems Boy be according ro 193. Fide contra 20 £. 2. Corone 2.83. but 
the book of 22 Afiz. g;. then clergy according te Stam. P. C. fol. 123.6. it was 
would be excluded ro the acceffaries be= left to the diſcretion of the ordinary tociaim 
FO UNITIPT TOY him or not. I 
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Upon this ſtatute theſe things are obſcrvable. 
1. It muſt be taken from the per/o1. 
2. It muſt be taken prrvily without his knowledge, and ſo laid in the 
indictment , otherwiſe he ſhall have his clergy. | 
3. The goods muſt be above the value of 124. for tho in robbery of 
neverſo ſmall a value clergy is ouſted, becauſe done violently, yet here 
its otherwiſe, for if it be not above the yalue of 124. it is but petit 
larceny, for the ſtatute did not intend to alter the nature of the crime, 
but to exclude clergy, where it was grand larceny. Co. P. C. cap. 16+ 
þ+ 68. (e). ONE | Ky Og 
[3 67] | 4. It doth not ouſt the acceſſary either before or after of 
the privilege of clergy. < | 2 
© IV. Concerning ſervants carrying away their maſters goods to the 
value of 40s. this was made felony by the ſtatute of 21 H. 8. cap. 7. 
(F)- And by the ſtatute of 27 H. 8. cap. 17. clergy was taken away. 


By the ſtatute of 1 E. 6. cap. 12. reſtoring clergy in all caſes, as it 


was before 1 H. 8. except the caſes mentioned in that ſtatote, clergy is 


reſtored to that offenſe. 


Pry 


By the ſtatute of 1 Mar. cap. 1. repealing all felonies enacted ſince 
1 H. 8. the very a itſelf of 21 H. 8. making this felony is repealed. 
Butt by the ſtatute of 5 El:z. cap. 10. the ſtatute of 21 F.8. is again 
' re-enaCted to have continuance for ever; but the ſtatute of 27 H. 8. 
rap. 17. taking away clergy in that offenſe 18 not revived and ſo clergy 

ſtands allowable as to that offenſe at this day [g ). 
_V. By a ſtatute made the 22 Car. 2. cap. 5. clergy is taken away 
from thoſe that ſteal clothes off the racks, with power in the Judge to 


tranſport thei to the king's plantations ( h ). 


Ce) Vide Part ay 6: Þ $204 

(f) This ſtatute bs be taken fſtritly 
with relation to ſuch goods, as are actually 
delivered to keep by the' muſter or miſtreſs 


Dy. 5. a. 6b. for as to other goods, it was a 
felony at common law, tho under the value 


-of 4or. but where there was a delivery, the 


ſervant being in lawful poſſeflion, it could 
' not at common law be a telony, wide Part 
I þ. 667. Otherwiſe therefore it is in the 
calc of a lodger ſtealing goods or furniture 
| belonging to his lodgings, becauſe he is not 
-iatruſted-with the poſſeſſion, but only with 
-the uſe, and therefore it was felony at com- 
. mon law; wide Part I, p. go6. however to 
-obviate all doubt, it is enaRted and decla- 
red by 3@ 4 W. & M. oaþ. 9. ** That if 


«6 any perſon or perſons ſhall take away with - 


VI. By 


| * an intent to fteal, imbezzle, or purloin 


6 any chattel, bedding or furniture, which 


_« by contra or agreement he or they are 


«to ufe, or ſhall be let to him or them to 
« uſe in or with ſuch lodging, ſuch taking, 
* imbezzelling, or purloining ſhall be to 
« all intents and purpoſes taken, reputed 
« and adjudged to be larceny and felony, 
6 and the oftenter ſhall ſuffer as in caſe of 
6 One | 

(8) But fince our author wrote is taken 
away again by 12 Ann. cap. 7. from all 


. perſons, (except apprentices under the-age 
_ of fifteen years, who ſball rob their ma- 


kers,) if the offenſe be committed in a 

dwelling houſe or outhouſe. : 

_ (6) By 4 Geo. 2. cap. 16, the ſtealing 

hnen, fuſtian, &@c, from any whitening 
6: | ground 
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; VI. By the ſtatute of 22 Car. 2. cap. 5. clergy is taken away from 
thoſe that imbezzle or ſteal the king's ſtores (i). _ of 

VII. By the ſtatute of 39 Eliz. cap. 9. clergy is taken away from 
offenſes committed againſt 3 FH. 7, cap. 2. concerning taking away 
a+ marrying or defiling of women in all caſes, viz. upon atrainder, 
conviction by verdict or confeſſion, ſtanding mute, challenging above 
' twenty peremptorily, outlawry, not direMly anſwering. 
| It extends to take away clergy in theſe caſes from all principals and 
acceſſaries before the fact in expreſs words, but not from acceſſaries. 
after. . © TI | | 

VIII. As to the ſtatute of 28 MH. 8. cap. 15. concerning piracy» 
robbery, murders and manſlaughters upon the ſea, it 1s enacted, 
« 'That for treaſon, murder, robbery, felonies and confederactes done 
« upon the ſea or in any places whereto that commiſſion extended (& }, 
_« the offenders ſhall not be admitted to have the benefit of clergys or 


©* ſanctuary, but are excluded from the ſame (/} 


grounds to the value of xos. or buying or 
receiving the ſame, knowing it to be ſtolen 
is excluded from clergy with powerito the 
court upon the circumſtances of the caſe 
to tranſport the offender for ſeven years, 


(i) Viz in ſuch manner as is forbid by - 


31 £1iz. cap. 4. whereby it was made fe- 
lony : wide Part 1 þ. 688, 


(&k) It was a doubt upon this ſtatute, 


whether an acceſlary at land to a felony or 
Piracy at fea was included within the ex- 


tent of the commiſlion direRed by this att, - 


Yelv. 134, 135- but by 11 & 12W.3,, 
eape 7. (continued by 5 Ann, cop. 34. 1 
(Zeo. 1. cap 25. and made perpetual by 6 
Ceo. 1, cap. 19.) it 18 provided, ** That 
« acceſlartes to piracy before or after ſhall 
« be tried and adjudged according to 28 
© FH. $5. and ſhall ſuffer the ſame penaltics 
« and-1n hike manner as the principals. 


If a mortal ſtryke be given on the high 


ſea, or on the ſhore at. full ſea, and the 
paity die upon the ſhore: at low water, 
this is not within this ſtatute, nor ſhall the 


admiral have juriſdiftion to try the offenſe, 


nor yet can it be tried at common law 

a genera] commiilion of gyer and rerminer : 
vide-Jupra. p. 20 & Part 1.p. 426. To 
remedy this inconvenience it is provided 
by 2 G&. 2. cap. 21, © That where any 
«perſon ſhall be feloniouſly ſtricken or 
«* poiſoned uppn the ſea or any place out 
« of England, and ſhall die thereof in 
Y England ; or ſhall be feloniouſly ſtricken 
* or poiſoned at any place in England, 


6 AN Y 3 


 « ha 


Upon 


© and ſhall die thereof upon the ſea or any 


« place out of Eng/nnd, an indiftment _ 


«© may be found in ſuch county, where 
« ſuch death, ſtroke, or poiſoning ſhall 
peny aghinſt both principals and ac=- 
« ceſfaries, and may be proceeded upon in 
« the ſame - manner as if ſuch felonious 
« ftroke and death, or poiſoning and 
« death had happened in the ſame coun- 
« ty, where ſuch indiftment ſhall. be 
« found, | | 

(1) It was doubted, whether this ſta- 
tute of 28 H. $. had not taken away.the- 
trial of. theſe offenſes before the admiral, 
or his lieutenant or commiſſary, whick - 
had occalioned a total diſuſer of ſuch 
manner of trial to the encouragement of 
pirates, who could not be tried. by this 
ſtatute, unleſs (at great trouble and cx- 
pejice, brought to England, and therefore 
the aforcſaid ſtatute of 11 & 12 MF. 3. cap. 
7. provides, thet they may de tried by the 
court of admiralty according to the direc- 


tions of that a&, which are there particu- 


larly mentioned. _ 2 » 
By the ſame ſtatute it is enated, © That, 
« if any of the king's natural born ſub. 
6 j3<&s ſhall commit any piracy, robbery, 
& or a& of heſtility againſt other: the 
« king's ſubjeRs, altho itÞe under colour 
« of, a commiſhon from any foreign 
« prince; Or being a commander or mal. 
6« ter of a ſhip, or ſcaman ſhall telomauſly 
« run away with his ſhip, &c, or volun« 
« tarily yicld up the lame to auy Oe, 
: NN - v6 or - 
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" Upon conſideration of the ftatute of 1.F. 6. cap. 12. which in 
all caſes not mentiond in that ſtatute reſtores the privilege of clergy, 
as It was before 1 F. $. it is ſaid in Pou/ter's eaſe 11 Co. Rep. 31. 6. 
that thereby clergy is reſtored in caſe of piracy. | 

But upon conſideration of both theſe ſtatutes I think as followeth, 


Vit. 


1. Firft, That by the ſtatute of 1 E. 6. cap. 12. in all other felo- 


nies (not particularly excepted by the ſtatute of 1 E 6. cap. 12.) that 
the common law takes notice of, clergy is reſtored by the ſtatute of 
1 E. 6, cap. 12. notwithſtanding this ſtatute of 28 F.8. cap. 15. 
even for felonies within that juriſdiction or commiſhon of the admi- 


ralty ſettled by that ſtatute. 


And therefore, if a man be ſlain 


below the bridges upon the river 


Thames, but not ex malitid, or if a larciny be committed there, that 
is within clergy, if committed upon the land, the party ſhall be ad- 
mitted to his clergy by force of the ſtatute of 1 E. 6. cap. 12. 
- 2. Secondly, if ſach a felony were committed upon the high ſea, 
that were not excepted by the ſtatute of 1 E. 6. cap. 12. but ſhould 
bave had clergy by that ſtatute were it upon the land, in ſuch caſe, 

tho the proceeding be by the ſtatute of 28 F. 8. the party 


[370] ſhall have his clergy, for the ſtatute of 1 E. 6. ts general, 7 


ell other cafes of felony clergy ſhall be allowd as it was before 1 H. 8- 
and the exemption of clergy (*) was before that ſtatute of 28 HF. 8. 


mon Jaw. 


. - extendible to the admural's juriſdiction, as well as to courts of com- 


3. Thirdly, But as to piracy or robbery upon the ſea by pirates 
and rovers I think clergy remains ſtill taken away by the ſtatute of 


_ «6 or bring any ſeducing meſſage from avy 


« pirate, enemy, or rebel, or endeavour 
& to corrupt any commander, &c, to yield 
& up or run away with any thip, &c. or 
« turn pirete, or go over to pirates, or if 
« any perſon ſhall lay violent hands on his 
« commander to hinder him from fighting 
« jn defenſe of his ſhip or goods, or ſhall 
* confine his maſter, or endeavour to make 
« a revgle in bis ſhip, every ſuch perſon 
« ſhall be adjudged a pirate, felon and 


By 8 Geo. 1. cap. 34+ © All perſons, who 


66. by 11 & 12 W. 3- cap. 7- are declared 


« acceſſaries to =y poey, there mentiond, 
« are declared to be principal pirates. 

the fame ſtatute it is provided, © That 
« if any one ſhall trade with or furniſh 


66 any pirate, Oe. with proviſions, &e, ar 


«ſhall fit out wP ſhip or veſſel with ſuch 
« deſign, or ſhall conſult or correſpond 
« with any pirate, &c. knowing him to 
© be ſuch, or ſhall forceably beard and 
« enter any merchant ſhip on the high ſeas, 
* or in any port, haven or creek, and 
4 ſhall throw over-board or deſtroy any 
« ox of the goods or merchandizes be= 
« longing to fuch ſhip, ſuch offender ſhall 
be adjudged guilty of piracy, and ſhall 
« be tried according to the ſtatutes of 23 
« H.8.& 11& r2 W. 3. and being con+« 
© vited ſhall ſuffer as a pirate without 
& benefit of clergy. 

(*) iz. the allowance of clergy; for. 


| our #uthory here means by exemption of clergy 


the __ of being exempted an account 
of clergy trom pyniſhment in the king's 
tomporal gourth. = 

28 
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28 H. 3. anl is not reſtored by 1 E. 6. cap. 12. ( m), and the tea- 
{ons are, 

1. Becauſe I take it before 1 H. 3. there was no clergy allowable 
for it at common law, for it was an act of hoſtility, and Cas: 
1s not touched by the ſtatute of 1 E. 6. cap. 12. 

2. Admitting that clergy were allowable in piracy before 1 H. 8. 

and taken away merely by the {tatute of 28 H. 8. cap. 15. yet clergy 
1s not reſtored by. 1 E. 6. therein, becauſe it reſtores it only #n all 
other caſes of felony, which is intended only of felony, whereof the 
common law takes notice, but piracy is of another nature, and the 
common law takes not notice of it under the name of felony, and there- 
fore a pardon of all felonies pardons not piracy : vide Co. P, C. cap. 4% 
- Þ- 112, 113. and accordingly the yſfe hath obtained in the procenings 
of the commiſſions founded epon. 28 H. 8. 

IX. Asto the ſtatute of 33 H. s. cap. 12. die felomes in. the 
king's houthold and proceedings thereupon. before the lord ſteward 
there is a clauſe, that in cafe of manſlaughter | in the king's houſe tried 
before the lard ſteward, and alſo in all other felonies committed. with- 


Ja the king's houſe, the offenders, the abettors, procurers, and re- 


| ceivers being convict ſhall ſuffer pains of death, as appertaineth to 
felons, without benefit of clergy. 

In my opinion the ſtatute of 1 E. 6. cap. 12. hath repeald. ” 
ſo much of this ſtatute, as excludes from clergy ſuch offenſes [3 S7! ] 
a5 are not exempt from clergy by 1 E. 6. for theſe are felonies, that 
the law takes notice of, and ſuch wherein clergy was allowable. before 
1 H. 8. and conſequently the general words of that act reſtore clergy 
in theſe cafes, tho the proceeding thereupon be before the Tord ſteward 
by this a&t af 33 H. 8, cap. 12. for the words of 1 E. 6. cap. 12. are 
general in all other felonies, and they are in materia favoradi!:, in caſe 
of life, and in caſe of a privilege, which hath been ever favoured in 
law, and therefore ſhall be generally conſtrued and not reſtrained by 
couſtruCtian or interpretation. 


See the references at the end of ch. XLIV. ante, 


m) As to thoſe wha ſhall commit any as no mention is made of ſuch as were 
offenſe, for which they ought to be _ deemed pirates before that ſtatute, it is an 


; ron pirates, felons, and 10bbers by 11 argument, that the law was taken to be, 


& 12 W. 3. cap. 7. clergy is expreſly taken that hey were ouſted of clergy betore, 
dway from ſuch by 4 &. I. cop. Fe and 
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CHAP. LI. 


_ What perſons are er are not capable of clergy. 


HAVE gone through the conſideration of the crimes or offenſes, 
wherein clergy is, or is not allowable; I now come to conſider 
| the perſons that are, or are not capable thereof, admitting the crimes 
themſelves within clergy. 

Touching perſons to be admitted to clergy, ſucceſſion of times 
hath made great change in the law. Antiently Nuns profeſſed were 
admitted to the privilege of clergy, tho they could-not be prieſts, yet 
they are within the privzlegium or immunitas eccle/ie, and had their 
elergy, 22'E. 3. Coron. 461. but other women had not pd G02 COMm- 
mon. law the privilege of clergy. 
- But at this day poſſeſſion is aboliſhed, and no woman admitted to 
the privilege of clergy at this day ; only by the ſtatute of 21 Fac. 
| cap. 6. if a woman be lawfully convict by verdict or con- 

[372 2] feffion of ftealing goods under the value of 10s. and above 
| the value of 129. being ſuch an offenſe, wherein a man might have 
his clergy, ſhe ſhall for the firſt offenſe be burnt in the hand, and to 
be farther puniſhed with whipping, ſending to the houſe of correQtion, 
impriſonment, &c. as the judge ſhall in diſcretion think fir, this at 
Hath continuance to this day by the ſtatutes of 3 _ 1. _ 4. 16 
Car. 1. cap, 4. (a). | 

Again by the ſtatute of bigamy cap. 5. (b) A was ouſted 'of 

. clergy, 40 Aſſiz. 17. but by the ſtatute of 1 E. 6. cap. 12. he is re- 
. ſtored to the benefit of clergy, if the offenſe be within clergy, and 
tho Stamf. Lib. 1I, cap. 46. fel. 134. b. doubts whether that point 
of the ſtatute be not #epeald by the ſtatute of 1 & 2 P. & MM. cap. 8. 
whereby all ſtatutes againſt the authority of the Pope or See of Rome 


| are repeald, yet the law hath been ſufficiently ſettled in this point, 


' that bigamus hath his clergy at this day T. 3 Eliz. Dy. 201. b. Lamb's 
eaſe, for by the ſtatute of 1 Eliz. cap. 1, all the clauſes in the ſtatute 


(a) But now upon - ths ſtatute of 3 & 4 to ſuch puniſhment, as a man would be i in 
of W.& M, caps 9. a woman convicted or the like caſe, viz, be burnt in the hand and 

outlawd for any  G for whicha man detained in priſon at the diſcretion of the 
might have his clergy, ſhall upon praying judge, not exceeding one year, 
the benefit of that flatute þe ſubjeRt only (6) 2 Go, Inflir..f. 273» | 


of 


| R 
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of 1 & 2 P. M. cap. 8. not ſpecially excepted are repeald, and this is 
none of the excepted clauſes, and ſo the ſtatute of 1 E. 6. cap. 12. 
ſtands renewed by 1 Eliz. cap. 1. if at all impeached or repeald W 

1&2P.& M. 

Again, at common law, if the clerk convict deliverd to the ordi- 
nary had broke the biſhop's priſon and been after taken, he had loſt 
the benefit of his clergy, 22 E. 3. Coron, 257. but at this day that 
can never come in queſtion, for by the ſtatute of 18 Eliz. cap. 7. 
clerks convit are not now to be deliverd to the ordinary, but burat 
In the hand and ſo diſcharged. | | 

Again, antiently the law was held, that if the priſoner had'r not ha- 
bitum & tonſuram clericalem, he ſhould not have the benefit of clergy, 
26 Aſſiz. 19. 20 £. 2. Coron. 233. or the ordinary might 
have refuſed him, tho he could read ; but in proceſs of time [373 ] 
that law was altered and the court would admit him to his clergy, if 
the caſe were within clergy, tho he had not habztum & ronſuram, if 
he could read, and tho- the ordinary refuſed hack upon that account. 
9 FE. 4. 28. b. 34 H. 6. 49. a.b. 
i | A man/attaint (*) of hereſy, a Few, or a Turk ſhall not hive their 
 elergy, but a perſon exgqommunicate ſhall have his clergy. 11 Co. 
_ 29. b. Poulter's caſe. 
 - » A Greek or alien, who knows not our letters, ſhall have his cler 
: NP ſhalt read in the book of his own country. B. Clergy 20. 

A baſtard, a man blind ſhall have his clergy (c), if he can Tpeak 
Latin congruouſly. B. Clergy 21, 22. 

| By the fiatute of 4 Z. 7. cap. 13. * A man not within holy orders, 
« that hath once had his clergy, ſhall be burnt in the hand with 
« with M or T, and being after arraigned for any ſuch offenſe, (viz. 
« an offenſe within clergy,) he ſhall not be admitted to his clergy a 
« ſecond time, © And if any man upon a ſecond arraignment for 
ſuch offenſe claim his clergy, as being a clerk in orders, if he 
have not his letters of. orders, or certificate of the ordinary witneſſ- 
ing the ſame, the juſtices ſhall by their diſcretion give him a day 


« ſecond time. 


<0) This ſhould be convi#, and ſo it is Co. Rep. 29 b. & Broke in the place cited 


expreft in the authority here cited, wiz. above makes a guere of it, becauſl 
| 11 Co. 29. 6. for hereſy wrought no attain- by ſ » decaule he can. 
ter 


der, altho by 2 H. 5. cap. 7. fee-fimple lands of a baſtard, for h 
-were farfeited —_ rarities, 4 _ by licenſe, + ior he may bea prieſt 
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to bring them, at which day if he fail, he ſhall loſe his clergy that | 


no diſpenſation be a clerk in orders, 
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Noe no man ſhall be ouſted of his elergy a ſecond time by the 
baye mark in his-hand, or by a parol averment without the record 
teſtifying it (+), and it ſeems, that if he deny he is the ſame perſon, 
flue muſt be joined upon it and tried to be the ſame perſon, before 
he can be auſted of clergy. 

The orders, that came vader the name of holy ankes. were four, 

Viz. @ biſhop, a prigfh, a deacon, and a ſubdeacon ; other infe- 

tt 74] ;; rior orders, as exorce/ie, lettores, acoluthi, Wc. were not called 

haly orders, but were called clerici in minoribus. 

 _ By this and ſome other inſtances, which appear in the ſtatutes, it 
js evident, that the clergy in orders had a greater privilege WO them 
than others. 

1. A dlergymanin ardeve | in ſuch caſes, wherein elergy is ouſted 

by the ſtatute of 1. E. 6. cap. 12. as myrder, robbery, &c. hath no 

more privilege than a layman, becauſe the ſtatute makes no mp ——_ 

ar proviſion for him. | 

2. If a ſtatute be made after 1 F. 6. ouſting clergy generally, as 
the ſtatute of 4 & 5 P. & JM. cap. 4. 18 Eliz. cap. 1. a clergyman 
In erders hath no more privilege than another, won the vat provides 

not far him. Stamy. P.C. 135. b. 

2. And therefore, tho the ſtatute of 23 FF. 8. cap. t. and 25 FH. 8. 
_ cap. 3, excluding clergy from thoſe found guilty in petit treaſon, mur- 
der, robbery, &fc. excepts ſuch as are in the order of ſubdeacon, or 
any ſuperior orders, and dire&ts them to be delivered: to the ondinary 
_ to remain in priſon without purgation, or ta be degraded, and then 
ſent by the ordinary into the king's bench: to be executed, it ſeems, 
that this privilege- is at this day gone, 1. Becauſe by the ſtatute of 
18 Eliz. cap. 1. all delivery of clerks conviet to the.ordinary is wholly 
_ taken away. 2. Becauſe in all thoſe caſes, where clergy is ouſted by 
_ the ſtatute of 23 MH. 8. clergy is ouſted by the flatute of 1 E. 6. cap. 12. 
(except burning of houſes, and acceſlaries before the fact, which ſtand 
within clergy by the ſtatute of 1 E. 6. caps 12.) and in that ſtatute 
there is no ſaving of any privilege for elerks in orders, as there 1s 
by 23 H. 8. 

And' then as to acceſſaries before the fat clergy is likewife gene- 
rally taken away by the ſtatute of 4 & 5 P. & JM. cap. 4. without 
ſaving of more privilege to clergymen than to Gyomn. 


_ (+) Or a-tranſeript thereof," for the r of certifyu k far as Bf 2x 8h, 
cape the and 3 & 4 We Mucqpu em jng whi e24@ 35 ag 
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- 4. But as to the privilege af a ſeeond-allowance of clergy, it ſhould 
ſeem at this day, clergymen in. orders thall have benefit of clergy, a 
fecond, third time, or ofcener. 
The ſtatute of 28 H. 8. cap. 1. puts clergymen in orders 
under the ſame pains and dangers n relation to the ſtatute of [375] 
 23H.8. cap. 1. 25 H. 8. cap. 3. as other perſons not in orders ; this 


takes away the privilege given by 23 H. 8. and 25 H. 8. 
Then by the ſtatute of 32 H. 8. cap. 3. which makes the former 


perpetual, it'is farther enaCted, ** "That ſuch perſons as be within 


* holy orders, which by the laws of this realm ought or may have 
« their clergy for any felonies, and ſhall be admitted to the ſame, 
* ſhall be burnt in the hand as lay clerks be accuftomed in fuch caſes, 
<« and hall ſuffer and incur afterwards all ſuch pains, dangers, and 
« forfeitures, and be ordered and uſed for their offenfes of felony to 
<« all intents, purpaſes and conſtruCtians, as lay perſons admitted to 
« their clergy be, or ought to be ordered or ufed by the haws and 
< ſtatutes of this realm, any law or flatute to the contrary not- 
_« withſtanding. - 

This aft was perpetual and ſubjected clerks in orders, notwithſtand. 
ing the ſtatute of 4 H. 1. cap. 13. to two. inconveniences, vis. 1, 
To burning 1n the hand. 2. Excluſion of clergy a ſecond time. 

- But then the ſtatute of 1 ZE. 6. cop. 12. reſtores the privilege of 


clergy in all caſes, (except thoſe offenſes contained in the ſtatute of 


1 E. 6. and expreſly excluded from clergy.) as it was before 1 H. 8. 
© And altho by this ſtate of 1 E. 6. the burning of a clergyman in 
orders in the hand is not taken away by expreſs words, yet he is re- 


ſtored to his clergy a ſecond or other time, notwafnnding he had 


formerly his clergy and was burnt in the hand. 
But altho in expreſs words it reſtores not to clergymen im orders 


the exemption from burning in the hand given by 4 A. T. cap. 13. 
yet it doth in equivalence, for it reſtores clergy in all other eaſes 


like manner and form, as it was before 1 H. 8. which as to clergymen 
in orders was without burning in the hand, and accordingly to: this 
| Gay their privilege in that kind continues; wide 2 Co. Inft. 637. Hob 
Rep. 294. Searls & Williams. 

And tis a miſtake to ſay, that if he challenge above ewenty, 


he ſhall loſe his clergy a ſecond time, becauſe the ſtatute of [376]. 


1 E. 6. in letting looſe the clergy in other offenſes mentions not that 


caſe, 
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caſe, for in caſe of challenging above twenty, there follows nei ther 
penance nor / judgment of. death, but only his challenge is over- 


ruled (*). 


But indeed the caſe of i 1 cafus omiſſus, for tho in the clauſe 
excluding clergy the word attainder is in, which extends to. an out- 
lawry, yet in the ſecond clauſe reſtoring clergy as it was before 1 


H#. 8. in other caſes attainder and outlawry are omitted. 


As to clergy of noblemen. - 
By the ſtatute of 1 E. 6. cop. 12. « Soar of parliament commit- 
<« ting felonies within clergy .may pray the benefit of this at, and 


—_ «« ſhall not be put to read, nor be burnt in the hand for the firſt of- 


« fenſe, without any attainder or corruption of blood to be incurred 


© thereby, and for the firſt offenſe ſhall be deemed, taken and uſed as 
_ «clerks convict, which make purgation, without any further privi- 
« lege of clergy from henceforth at any time after for any cauſe to. 


<. be allowd or admitted, 
This privilege of. peers to be difcharged 5 in this manner whe this 


*  Natute, 1. Muſt be prayed by them. 2. Extends to all caſes, 


where a common perſon may have his clergy. 3. To all caſes ex- 
cepted from clergy by that ſtatute, except murder and Wong of 


| i prepenſe. 


\ But it extends not 1. To felony put out of clergy by: any ſubſe- 


-quent-ſtatute. 2. Nor to felonies within this ſtatute, where he can- 


not make purgation, as if he abjure, confeſs the felony, or be outlawd, 
by the opinion of Stamf, P. C. fol: 130. a. but this latter ſeems 


- doubtful, eſpecially at this day, when delivery to the wony and 


purgation are both taken away by 18 El:z. cap. 7. 
_ I think it was never meant, that a peer of the rnb ſhould be put 


to read or be burnt in the hand, where a common perſon ſhould be 
put to his clergy, neither. is it ſaid, that he ſhall be diſcharged by his 


[377] 


praying the benefit of this ſtatute, where a common perſon 


ſhall have the privilege of clergy and may make his purga- 
fion, but only where he may have the benefit of his clergy in the 


firſt clauſe of the ſtatute, the other clauſe, (all be in caſe of a clerk. 
conviat, that may make purgation, ) 18 only for his ſpeedier diſcharge 
and farther th and not to reſtrain the. general clauſe, 


©) Tide pra þ 270, $45 


And 
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| A:1d therefore a great lawyer in the late times. hath been tnuch 

| blamed for buruing a peer of parliament -in the hand, that confeſſed 
an indictment of manſlaughter ; and it was the only error of note, 
that the perſon erred in to my obſervation. 


CHAS itt. 


At what time clergy zs to be allowd. 


NTIENTLY the law was very unſettled in this point, till 
ſettled by ſubſequent acts hs parliament and reſolutions of the 


judges. 
Before the ſtatute of YYe/m. 1. cap. 2. the ordinary would cha!- 


lenge clerks as ſoon as they were indicted, nay ſometimes, as ſoon as 


they were impriſond (*), before they were INNS, as appears by 
the ſtatute of Marlbr. cap. 28. (a). 

By the ſtatute of Y/e/tm. 1. cap. 2. it is provided, Que quant clerke 
eft priſe pur rette de felonie & ſoit demand per Pordinarie, il Iui ſoit 
liver folonque le privilege de Saint Eſgliſe en tiel peril come il appent 
falonque le cuſtome avant ces heures uſe, and a direion given thereby 
to the ordinary, Que ceux.que ſont endites de tiel rette per ſolemne in- 


queſts des probes hommes fait in le court le roy, en nul manner [: ] | 


tes deliverent ſans due purgation, ion int que "Yy n'eit meſiter de 
metter autre remedy (b). | 
After this ſtatute the priſoner was not only to be inditted before 
clergy allowd, but many times inquiſitions ex officio were taken (+). 
1. Whether he were a clerk or no, and if not a clerk, he was not 
delivered to the ordinary. 2. Whether he were guilty qr not, and 
if not guilty, he was diſcharged. 3. If found guilty, he was then 


delivered to the ordinary. vide 2 Co. Inf. 164. 8 E. 2. Coron. 41T. 


11 EF. 2. Coren. 386. 3 H. 1. 12. b. but his goods were ſeiſed. 
But this was found a great inconvenience to the priſoner, becauſe 


in caſe of an inqueſt of office he loſt his challenges, and beſides poli 


bly he might be quit of the felony, were he put _ the j Jury. 


(*) Fide Bra8. Lib, 111. f. 123, b. (t) Vide Part I. p. 180. in nofis, p, ws 
(a) 2 Co. Inft. 150, ; in notis, & ſupra FL gI9 0 in nice 
19) 2 Co. Ift, 16g, ; A q 
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Aud therefore in the time of HT. 6. the court was changed by Pr;- 
fot, and the priſoper hath becn always ſmce put to plead to the in- 
diftment,' and if convict, then to pray his clergy : vide 3 H. 1. 12. 6. 
Stamf. P, Ce. fol. 131. a. 11 Co. Rep. Poulter's caſe. 

But if 'the priſoner will wave that advantage and will pray his 
clergy, he may, for no law ouſts him of it, but then, if the indict« 
ment be out of clergy, he muſt an{wer to the felony, or he ſhall have- 
his penance. 
| But at this day clergy is never granted, unleſs the party confeſs the 
felony, or be convict by verdiQ. | 
If a man be indifted of a felony within uy, and he plead and 
be convict, and it be demanded of him, what he can ſay why judg- 
ment ſhould not be given againſt him, he may pray his clergy, tho 
there be no ordinary to demand him, for as ſhall be ſaid in this caſe, 
_ the ordinary is but the miniſter of the court, and it is not now, as. 
antiently, uſed for the ordinary to demand a priſoner, but be my 
pray his clergy himſel:. 

If in that caſe the ordinary demand not the priſoner, nor - the pri- 
| ſoner himſelf prays kis clergy, yet if it appear to the court, that he is 
[ 3 | 79] a clerk, or be {o named an the indictment or appeal, the court 

may, and it ſeems ought ex officio to allow him his clergy, 
but howſoever they thenght not to execute him. 22 E. 3. Coron, 254. 
Abridg. Aſſiz. 14. (c). 

_ If by any miſtake or i the court ſhould give judgment a "N 
oainſt him, yet they may, (and as I think,) "_ to allow him his 
clergy after his attainder. 

And therefore the priſoner condemned ſball in | ach a caſe be al- 
lowd his clergy under the gallows, if the judge come that way, 34 
H. 6. 49. @. b. This is agreed may be done by the judges of the 
king's bench, as juſtices of peace, becauſe their commiſton continues, 
but it is doubted, how it can be done by juſtices of oyer and terminer - 
on their ſcſſkon ended. Crompr. Tuſl. 119. a. 

- And it is true, that tho they may allow clergy during the adjourn- 
ment of their commiſſion, yet they cannot do it after their ſeflion is 
over, but they may reprieve him after judgment, notwithſtanding 
their ſeſhon determined, upon conſideration that he can read, and 
then may allow him his clergy as a clerk attaint at the next ſeflion. 
$ 4 £4x. Dy.:a. 


(c) This caſe is in 12 Affz. 15. 


A. is 
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A. is indicted of a felony within clergy, and hath his book delivered 
him but cannot read, and the ordinary returns accordingly 01 legit, 
and it is entered of record non fegit, and the court reprieves him till 
another ſeſſions, and by that time he hath learned to read, tho the 
gaoler, that taught him to read in the mean tnne, was antiently pu- 
niſhable, yet he ſhall be admitted to his clergy and be delivered. 
21 Aſiz. 44. n. 11. Dy. 205. @. b, per omnes Jufliciarias, 3 214, 
b. Stone's caſe. 

And the ſame law it is, if judgment of death were entered againſt 
him upen nor /egit returned, yet if he can read after, he ſhall be de= 
livered to the ordinary and have his clergy r'Y ones Juftitiaries. 3+ 
H. 6. 49. Coron. 20 (*). : 
| If a man abjure the kingdom, ( which 1 is an attainder jn law,) and | 
come back again, he ſhall have the privilege of his cletgy, as a clerk 
attaint. $8 H, 6. Kelw. 186. 6. Raft. Entr. fol. 1. b. 
| But in antient time he was not delivered to the ordmary, [380] 
| but remanded to priſon till he obtained the king's pardon for 
returning into the kingdom without licence, and that being obtained 
he ſhould be delivered to the ordinary, 1 F. 3. 16. b, Coron. 155. 
Stamf. P. C. Lib. 1I. cap. 50. but this law 1 is antiquated : wide Raf. 
Ent. fel. 1.6. ex T. 15 H,1. rot. 2. 

If a man indifted of a felony within clergy ſtands mute, yet he 
ſhall Have his clergy. Moore's Rep. n. 138. p. 550. HYinter's caſe, 
yea tho judgment of perne fort & dure were given againſt him, if the 
caſe, as it appears upon the inditment, be withiy clergy, for the court 

in this caſe ought to be of counſel with the + priffticy 3 in favorem Une 
tho he be wilful. 

If the approver diſavow his appeal, or be vanquiſhed in battle, or 
become recreant therein, yet he ſhall have the privilege of clergy, if 
the cauſe, for which he is indifted, be within clergy. 

But in theſe cafes of attainder antiently they were delivered to the 
ordinary ab/que purgation, 15 F. 7. Em. 1. b. — 


"Y Theſe points cantor mow vorne id eſtion, for the neceſſity of readi 14 enthely 
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Coomcerting the manner how, and the judge by and before won chrey 
7s to be prayed or allowd. 


NTIENTLY the ordinary took upon hit as the perſon that 

was to: judge of the competency or. incompetency of the clerk. 

But in truth the king's juſtices were the judges both touching the 
competency of the clerk to be admitted, and the ſufficiency or inſufk- 
| [3 31 Far of his performance therein, and the ordinary was in 

truth but the miniſter to the court. 5 Co. %- 26. b. caſe of 
ecclefa aftical law (a). | | 

If the ordinary had Pon apy one 2s a clerk, that the court 8 nar] 
not to be ſuch, the ordinary or biſhop ſhould be fined, and his tem- 
poralties ſeiſed, 7 H 4. 41. b. Stamf. P.C. 132, 193, and the felon. 
ſhall be hanged. 1 E. 4. 29. a. 9 FE. 4. 28. a. | | 
| Again, if the ordinary refuſe one that can read, and return 01 1 legit, 
- yet the court may hear him, and if they judge him to read ſufficiently, | 
the priſoner ſhall be ſaved notwithſtanding the refuſal and return of 
the ordinary, and accordingly, if the ordinary be abſent, the court may 
give him his book. 7 E. 4. 29. a. 9 E. 4.28. a. TH. 4. 41. b. 34. 
H. 6. 49. a. b. Stamf. P. C. Lib. 11: cap. 45. fol. 132, 133. 
| And therefore the judge may and uſually doth appoint the verſe, 
that the clerk ſhall read, Stamp. P. C. ubi ſupra, and therefore the 
_ practice of Bryan and Starkey, 21 E. 4. 21. is juſtly reprovable, who 
when they delivered a book to the priſoner and he read well in the 
preſence of the juſtices, yet when the ordinary returned non legit, gave 
judgment-of death againſt the priſoner, for in truth the ordinary is 
but the miniſter, or at moſt the affiſtant to the court, and not the 
judge. Hob. Rep. þ. 290. | Searle & Williams (b ). . 
8) Vide Kd. $8. or. that ſtatute, ' without any reading, be al- 
C6) But this ing is now out of uſe, lowd to be, and be puniſhed as @-clerk 

_ for by lar If & Ann, cap, 6. every perſon con- convit, and this ſhall be as effcftual and, 


a felony within the benefit of adyantagequs to him, as if he had read as 
—_ ſhall, upon praying the benefit of a cleck, 
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CHA P. LIV. 


he conſequences of clergy granted or prayed. 


in two ways, 1. What they were before the ſtatute of 18 Eliz_ 
ons 2. What ſince. 
| Touching the conſequences of clergy before the ſtatute of 18 El:z. 
they were theſe. | 
I. Regularly when clergy was granted, there was an entry made by 
the court of king's bench, Et tradito e: hic per curiam libro legit ut 


clericus, & J.S. (the ordinary or his deputy,) pert ipſum, ut clericum, 


prefato ordinario deliberari, ideo conſideratum «ft, quod predifius A. B; 
 liberetur prefato ordinario. And if it be without purgation, then there 
is this added, /alvo cuftodiend” abſque aliqa purgatione inde de catero fa- 
ciend” ſub periculo, quod incumbit. 117 H. 7. Rot. 2. Raſt. Entries 121. 
a. But if it be not without purgation, then that clauſe is omitted: 

This is the form of the award in the king's $ bench, but before juſtices 
of gaol-delivery the entry commonly is, Et traditur ordinario, either 
generally or ab/que purgatione, as the eauſe requires. M1. 2& 3 Elz. 
Dy. 205. b. & bg. 215. a. 

1. When he was ſo delivered to the ordinary, he was to remain in 
the ordinary's priſon ; v2z. if committed generally, then he was to re- 
maan till he had made his purgation, if ab/que purgatione, then he was 
to remain there during his life, unleſs the king pardon him, 


And if the clerk had broke priſon, this was not a felony within the | 


ſtatute of 1 P. 2. de frangentibus priſonam (*) ; but if the clerk were 
attaint and delivered to the ordinary and broke priſon and ef- [58 
caped, and were after taken, he ſhould have been executed 3] 
upon his firſt attainder, quod vide 27 Aſſiz. 42. 

But by the ſtatute of 23 H. 8. cap. 11. if ſucha clerk break the 
_ priſon of the ordinary and eſcape, this is made felony without clergy ; 
_ only the clerk, if in orders, being convidt was. to be delivered to the 
ordinary without purgation, and he might, if he pleaſed, degrade him 
_ and fend him into the king's bench with letters ſignifying his degra- 


(*) Becauſe that ſatute was conſtrued to extend only to the king'e drifes : vide Part 


I. þp. 608. 


s or effects upon clergy granted are conſiderable 


[4 
, 
i 
Ly 
þ] 
's 
$.; 
"7 
i 
: 
© 
Fi 4 
k* 
i 
; 
; 
z 
” t 
h 
1 
i 
. 
: 
[4 Ie 4 
+ 
. 
t ſ 
- 
1 
" 
k ? 
p 
3? 
4 
- 
| 
I: 
'F) 
7 
*; 
'T! 
$ 1 
4 


f£OeIESs a7 


+ % 4 4 Tr 
> ET We; end EL 4 


Ow rue 


383 HISTORIA PLACITORUM CORONM: 


ding, arid that court, have the record of the contin before them, 
might give judgment and award execution, as if he had been a lay- 
man and found guilty before them. 

But this among the reſt of the felonies enated in the time of H. 8. 
was repealed by 1 FE. 6. cap. 12. & 1 Mar. cap. 1. 

IT. If the clerk were committed generally, he might make his 
purgation (*), the form whereof 1s unneceſſary to recite, being it is 
now taken away by 18 Eliz. and is fully deſcribed and direfted by 
Stamford Lib. II. cap. 48. fol. 138. and the ſtatutes of WY e/tm. 1. cap. 
2. 4 H 4. cap. 3. | | 

| Andif the ordinary would not admit a clerk to his purgation, a writ 
might ifſue out of the chancery to command it, where by ow it might 
be done. 15 H. 7. 9. a. per Fineux. 

And when he had made his purgation, he had always reſtitution of 
his /ands ſeiſed, unleſs he were attaint. 8 E. 9. Forfetture 34. 

But as touching goods the difference was thus : 

If before conviRtion upon his arraignment the priſoner had his clergy, 
| (as was uſed commonly before the time of HT. 6.) then if he made his 
pur-:ation, upon fignification thereof to the chancery he had a writ to 
the ſheriff to reſtore him his goods, ni/i ed de cauſa fugam fecerit, for 
then he had no reſtitution, F. N. B. 66. a. but if he died before pur- 
gation; his executors could not have it. 

Bur if he had pleaded to inqueſt, and were convict, then ths goods 
[38 ] were forfeited by the 'conviton, and he ſhould not have reſti- 

tution of his goods upon his purgation, and altho the law was 
taken antiently, that even in caſe of a conviction, unleſs there were an 
attainder alſo by judgment, he ſhould upon his purgation have. had 
reſtitution. 3 E. 3. Coron. 365. 40 E. 3. 42 a. yet of latter times the 
law hath conſtantly obtained otherwiſe, as appeareth 8 FI 4. 2. a. 20 
. 4. 5. B. Coron. 166. Plow. Com. 262. b. ran; or C. £16. Ul. cap. 
_ 23. vide 3 FE. 3, Coron. 332. 

And the ſame law ſeems to be, if he come not in upon the exigent 
awarded, if he fled, if he ſtoad mute, or challenged above thirty-fave, 
for in all theſe caſes he forfeited his goods, and ſhould not have reſtitu- | 
tion: upon his purgation, vide 8 E. 2. Coron. 417. where, tho he 
prayed his clergy before conviction, yet upon an inquelt of office figd- 


(®) This was a trial hafore the ordinary was acquit, he Wes diſcharged : : if found 
by a jury of twelve clerks, whezem if he guilty, he wag degraded. 


Ing 
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ing him guilty he forfeited his goods; the like H. 17. E. 2. B. R. rot. 
87. Heref. in the biſhop of Hereford's caſe before cited cap. 44. p. 326. 

But if the clerk were delivered to the ordinary ab/que purgatione, 
there he continued priſoner during his life, unleſs pardoned by the 
king, and the king had not only his goods, as abſolutely forfeited, 
but alſo the profits of his lands during his life, .as appears by the books 
above cited. 

And if the clerk were fo delivered ab/que purgatione, if the ordi nary 
went about to admit him to purgation, a writ might iſſue out of the 
chancery to pro hibic him. Clauſ. 22 H. 3. m. 17. dorſo, Epiſcapo 
Exon, H. 14. E. 3. B. R. ret. 19. Lond' and he ſhall for it be fined, 
and his temporalties ſeiſed for the contempt, and by ſome books it is 
an eſcape in the ordinary. 9 E. 4. 28. a. 

There were certain caſes, wherein the clerk was delivered to the 
ordinary ab/que purgatione. 1. Where he was outlawed of felony 23 
HT. 8. cap. 1. Raſt. Entries 121. a. 2. Where he confeſſed the felony 
either upon his arraignment, or become an approver, or confeſſed 
and abjured and after came into the realm again, for againſt his own . 
_ confeſſion he ſhould not be admitted to purge himſelf of the crime he 
confeſſed. 3 H. 1. 12 a. 3. If he had judgment pon againſt him, 
whereby he was attaint. 10 £. 3. Coron. 247. 4. If he [385] pf 
were in orders and broke the priſon of the ordinary. By made 
his eſcape, by the ſtatute of 23 H. 8. cap. 11. 5. Where a man in 
orders was convict of any of the felonies ouſted of clergy by 23 H. 
8. cap. 1. he was to remain during his life without purgation, and the 
ordinary might degrade him and fend him into the King's bench to re- 
_ ceive judgment. 6. If he were only convict by verdict in an appeal, 
he ſhould not make his purgation. 12 R. 2. Coron. 109. 10 E. 2, 
Ciron. 247, 

IV. If a felon had his clergy, regularly he was never to be arraigned 
again before the king's juſtices for the ſame felony, unleſs it were in 
caſe where he broke the priſon of the ordinary and eſcaped. 20 E. 2- 
Coron. 232. (a). 

'V. Ifa clerk had his clergy for felony, he was not to he arraigned 
for any other felony by him committed before his clergy allowed, for 
by the ſtatute of 25 E. 3. cap. 5. pro clero, it is enact.d, * That he 


(a) For in that caſe ecclefia it ſum tueri non fe 1310 4. 
debet, wide Bratton, Lib, III, de coro &, | 


Z 2 6 ſhall 
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« ſhall be arraigned of all his felonies at once (5 ),” yea and altho he 
only prayed his clergy, tho there be no entry of record, that he read 
or was delivered to the ordinary, yet by force of this ſtatute he ſhall 
not be arraigned of any felony committed before, for "the firſt felony 
being within clergy, and he praying his clergy, it was the fault of the 
court, that he had it not, which fhall not turn to his diſadvantage. 
T. 4 Eliz. Dy. 214. b. Stone's caſe. 

| Yet this hath ſome exceptions, for if he had ocintdiied treaſon 
againſt the king before his clergy admitted, he may after his clergy 
and after his purgation alſo be indicted and arraigned for that treafon, 
| becauſe it was an offenſe not within benefit of clergy. 

VI. If he had committed a felony after he had his clergy, and was 
delivered to the ordinary, he ſhould be putto anſwer that telony, v:de 
4 Eliz. Dy. 214. 6. and if he had killed his keeper and thereby eſcaped 
Tr % 1 of the ordinary's priſon, he ſhould not for that felony have 

had his clergy for it, fru/tra legis auxilium querit, qui in legem 
committit. 8 E. 2. Coron. 419. 22 E. 3. Coron. 250. 

*Fhe caſe of Stone, 4 Eliz. Dy. 214. b. was this. 

Stone committed two felonies the ſame day, one (ſuppoſe it burglary) 
aut of clergy, the other (ſuppoſe it larceny) within clergy, he is in- 
dicted of the larceny, he pleaded and was convict, and prayed hi, 
clergy, and entered non /egzt ut clericus, and no judgment, quod tra. 
datur ordinario, but is reprieved without judgment to another ſeflions, 
at which he is indicted of the other felony out of clergy, but ſuppoſed 
to be the ſame day when the former felony was committed, he is ar- 
raigned and pleads 07 culp, and is found guilty, & petit librum & legit 
ut clericus, ſed non crematur, neque traditur ordinario. 

'1. It was agreed, that this ſecond reading, notwithſtanding the 97 
legit firſt entered, is a good diſcharge of the firſt felony within clergy 
per omnes juſticiarios, Dy. 205. a. b. but then, 2. The queſtion was, 
what ſhould be done as to the ſecond not within clergy, whereof he 
was indifted and convicted: by ſeven juſtices he ſhall have judgment 
to die, becauſe it ſhall be intended a felony committed after the firſt 
arraignment, but by other ſeven he ſhall be diſchar ged, for it ſhall be 
intended a felony committed the ſame day, as it is laid, and tho ther, 
be no award, quid tradatur ordinaris, yet that was the act of the court 


(6) This flatute was only 1n affirmance thought a ſufficient puniſhment for al of-... 
of the common law, tor he was to be de- fenſes committed betore degradation ; wide 


graded. by the Q1dinary, and this was &refin Lib, II, de corond, cap, 9. f. 123.0, 


an 
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and ſhall not prejudice him; but he ſhall be adjudged in the cuſtody of 
the ordinary from the firit prayer of his clergy. 

But afterwards 28 aun 8 Eliz. he was indicted for murder com- 
mitted the firſt of April 1 El:z. and was convict and had judgment, 
and was executed, and yet that murder was before his clergy prayed, 
and before the ſtatute of 2 £1iz. cap, 4. therefore it ſeems the former 
opinion obtained, for if he had been diſcharged by his reading as to 
the felony, whereof he was fir{t indicted, he mult have been diſcharged 


of all felonies committed before his firſt arraignment. The ouly falve_ 


that I can think of is either, 1. That he ſhould have pleaded it, and 
_ did not; or 2. That the /eg:t ut clericus muſt be intended to | "7 
be applied to the ſecond felony only, and not to the firſt, K 71 
whereupon non legit was entered. Dy. 215. a. 
And thus far TS, the effect of clergy, as it ſtood before 8 & 
18 Eliz. | 

By theſe two ſtatutes two oreat alterations were made in the whole 
| buſineſs of clergy, which took away many of thoſe intricate queſtions» 


tedious proceedings, and great INCONVENICNCICS. ., that were therein 


before this time. 


1. By the ſtatute of 3 El:z. cap. 4.. it is enaCted, & That every 
© perſon, which ſhall hereafter upon his arraignment for any felony 


_ * be admitted to the benefit of clergy by the laws of this realm, and 


« delivered to the ordinary for the ſame, and (hall make his due purga-= 
« tion for the ſame offenſe or offenſes, whereupon he was ſo a:imicted 


* to his clergy, and ſhall before his admiſſion to his clergy have com 


<« mitted any other ſuch offenſe, whereupon clergy by the laws or 
* ſtatutes of this calm 1s not allowable, and not being thereof before 


« indicted and acquitted, convicted, or attainted, or pardoned ſhall _ 


&« and may be indicted or appealgd for the ſame, and thereupon put to 
« anſwer, and ordered and uſed in all things according to the laws 
« and ſtatutes of this realm in fuch manner and form, as tho no ſuch 
« admiſhon to clergy had been. | 
By this ſtatute, tho all other felonies within clergy before clergy 
admitted ſtand diſcharged, as they were at common law, yet ſelonics 
out of clergy commuted before clergy allowed may itil! be profecut:-d, 


notwithſtanding clergy allowed, and fo as to ſo much it repealed the 


ſtatute of 25 E. 3. pro clero, cap. 5. 
*Eken at the parliament of 18 Eliz. cap. 7. it is enafted, * That 
* every perſon, which at any time hereafter ſhall be admitted and al- 
L 3 « Jorwed 
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* lowed to have the privilege of clergy, ſhall not thereupon be deliver- 
* ed to the ordinary, as hath been accuſtomed, but after ſuch clergy 
<« allowed, and burning in the hand according to the ſtatute in that 
< behalf provided, ſhall forthwith be enlarged and delivered out of 
«* priſon by the juſtices, before whom ſuch clergy ſhall be gravted, 
gg « that cauſe notwithſtanding, provided, that the juſtices may 
[338], for farther puniſhment detain the clerk in harem for any 
&* time not exceeding one year (c)., _ 
«© Provided that, if any one ſhall be convicted of carnal knowledge, 
« and abuſing a woman child under ten years, ſach offenſe ſhall be 
« felony without clergy. _ 
« Provided, that any perſon admitted to the benefit of £ dove ſhall 
« notwithſtanding the ſame be. put to anſwer other felonies, whereof 
« he ſhall be indifted or appealed, not being thereof before acquitted, 
« convicted, attainted, or pardoned, and ſhall in ſuch manner be ar- 
« raigned, tried, adjudged, and ſuffer ſuch execution for the ſame, as 
« he or they ſhould have done, if as a clerk or clerks convict they had 
&« been delivered to the ordinary, and there had made his or their due 


_ © purgation. 


Upon this ſtatute theſe points are clear. 

' 1. That if before his ctergy admitted, he had hinmdicd any other 
felony within clergy, he 1s cleared of them as well as of that where- 
upon he hath his clergy, for his burning in the hand is in heu of his 


delivery to the ordinary and purgation. 
2. That as to former felonies out of clergy he is not diſcharged by 


his admiſſion to clergy, but {hall be put to anſwer them. 


3. That by his conviction he forfeits all his goods that he hath at 
the time of the convietion, VO WTO his burning in the hand. 


(e) By 5 Amn. cap. 6. £36 " enafien. 
« That where any perion ſha!l be convit 
* of larceny ihe jucges ſhall award lym to 
*« the work-houſe or houſe of correction, 
« there to be kept without bail at the dil- 
* 6cret:on ot the judges, not leſs than fix 
« months, nor more than two years from 
« the conviction, en entry wheieaft is to be 
* made on 1ecord, end if fuch oflender 
*6 eſcapes he ſhall be committed to ſuch 
« houſe there to remain not lefs than 
« tyelie months, nor more than four 
«6 YEals, 

By 4 Geo. 1. cap. 11. and 6 Geo, I. caps 
23. © Tae court may order any perſon 
* coyvitzed of larceny, or any telonious 
« ſtealing of money, &c. within clergy, 
« \exccpt perſous couyict for- receiving 


© ſtolen goods, kriowing hem to be Qiolen,) 
© inftead of being burnt m the hand or 
* whipt, to þe tranſported to any of his 
5 Majeſty's plantations in America, tor 
« the ſpace of ſeven years; and perſons 
&« convidt for receiving ſtolen goods, know- 
« ing them to be ſtolen, or for oftenſes 
© without clergy, but pardoned generally 
« upon condition of tranſportation, to be 
6 * tranſported ſor the term of fourteen 

« years; and 1t any ſhall reſcuc or aid 
© juch offender to make his eſcape, or if 
© ſuch offender ſhall return or be found at 
& large withcub leave before the expiration 
« of his term in Great Britain or Ireland, 
« he or they ſhall be deemed guilty of 
© tclony without clergy. 


4. That 
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4', That yet by his burning in the hand he is put into a capacity of 
purchaſing and retaining other goods, becauſe the ſtatute taking 
eway delivery to the ordinary and purgation, which ſhould have 

. reſtored him to that capacity, gives him the capacity of purchaling 
and retaining other goods, and is in nature of a pardon. 

' 5. That preſently upon his burning in the hand he ought to be reſ- 
tored to the poſſefſhon of his lands, and from thenceforth to enjoy the 
profits thereof. : 

6. That altho he be not burnt in the hand, but the king pardons it, 
he is thereby put into the ſame condition, as if he were burnt in the 
hand, and rendered a perſon capable now to purchaſe and retain goods, 
altho the words of the ſtatute are after clergy allowed and burning in the 
hand he /hall be delivered. "Theſe are all points reſolved in 5 Co. Rep. 
110. a. Foxley's caſe, and P. 41 Eliz. Heſton's cafe therein cited (*). 
-..T And conſequently after clergy and burning 1a the hand he ſhall 

| Not be proceeded againſt by the eccleſiaſtical judge to deprivation or 

other eccleſiaſtical cenſure, for it amounts to a pardon by the King. 
Heb. Rep. fr. 288. Searle & Williams. 

8, That notwithſtanding this ſtatute requires burning i in the hand 

to diſcharge a clerk convict, yet a clerk in holy orders, v2. in the 

order of ſubdeacon or above ſhall not be burnt in the hand, but the 

privilege allowed them by the ſtatute of 4 H. 7. cap. 13. to be ſaved 
from. burning in the hand continues to them. 2 Co. [n/?. 637. 

9. And upon the ſame account they may have their clergy in cafes 
within clergy a ſecond time according to the ſtatute of 4 H. 7. cap, 13. 
noewwithſtanding this ſtatute. 

10. "That altho a clergyman in orders ſhall 1 not be burnt in the hand, 
yet by virtue of the ſtatute 4 FH. 1. cap. 13. and of this ſtatute after 
his diſcharge given by the court he ſhall have the ſame privilege as if 

| he had been burnt in the hand, and therefore ſhall not be drawn in 
queſtion in the eccleſiaſtical court to deprive him or inflift any eccleli- 
_ aſtical cenſure upon him. Heb. Rep. 288. Searle & Williams. 
11. That notwithſtanding this ſtatute takes away delivery 
| to the ordinary, and inflifts burning -in the hand, yet the [39 o1 
privilege of pecrs of parliament exempting them from redbag and 


burning in the hand for the firſt offenſe is not hereby at all nie 
or aitcred, 
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12. That the plea of auterfo:ts convift and had his clergy ſtands As 


| a good bar to a new arraignment for the ſame felony, as it did before 
this ſtatute. 


13. That if a man be indifted of murder, and upon not guilty 
pleaded is found guilty of manflaughter, and prays his clergy, tho he 
neither be burnt m the hand, nor hath his clergy allowed, but the 
court will adviſe 'upon it, yet this ſtands as a good bar to a new in- 
 diftment or appeal for the fame felony, for the priſoner hath done 
what he can in praying his clergy, which prayer is recorded pertt /:- . 


| brum, and it is the aCt of the court to adviſe, and their delay in al- 
lowing him clergy, or burning him in the hand ſhall not prejudice the 
priſoner. 4 Co. Rep. 45. b. Wigg's cafe and Holcroft's caſe adjudged. 
Do. # cap. 37. Þ-.-t3E; Tu 


(4) This point was however much liti- ky to > read, if the court would have 


| gated, and at la ſolemnly ſettled in the allowed him, is a good bar to an appeal, 


caſe of Armfirong and Liſle T. 8 W. 3. B. altho the court had not called the defen. 
R, rot. 565. Kel. 93. that a eonyigtion of dant to judgment, but continued him over 
manſlaughter, and that he was a clerk and with a curia adviſare wult, 


RS +. & oe 


Concerning judgments in the ſeveral kinds of capital offenſes. 


FAVING now gone through the, preparatories to judgment, 
namely indictment, pleas, trial, and clergy, I come to con- 


ſider of the judgments that are to be given 1n ſeveral capital offenſes, 


and therein, 1. I will conſider the ſeveral kinds of judgments. 2 
Who are the Judges, that may give them. 3. How .ynd in [what 
manner, | 

Firſt, for the ſeveral kinds of julgments I ſhall conſider theſe 


_ particulars. 


1. What judgment is to be given in caſe of an acquittal of any 
capital offenſe. 

2. What, when clergy is allowed. - 

3. What to be given againſt a perſon convicted of treaſon, as 
againſt the king. . 

4. What to be given in caſe of petit treaſon, 

5, What, incaſe of felony. 


6. What, in caſe of perne fort & dure. 
L The: 
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T. The judgment »pon the acquittal of the priſoner 1s either when he 
1s acquitted by ſpecial plea, as of auterfoits acquit, or of a pardon, ic. 
or other matter in bar, or elſe when he is acquitted upon not guilty 
pleaded; and of theſe in their order. 

Tf the priſoner pleads the king's pardon, the concluſion of his plea 
is ordinarily thus, quarum guidem [iterarum domini regis ( ac difti brevis 
If there be a writ of allowance alſo pleaded,) pretextu predifius T. H. 
petit quid ipſe de premiſſis per curiam hic dimittatur, &*. ſuper quo viſes 
& per curiam hic intellefis omnibus & ſingulis premiſſis conſederatum et, 


quod prediftus T. H. eat inde fine die, &c. and in. the margin of the 


| roll there is commonly entered /itere patentes allocantur : fine 
#ic, Wc. and no other judgment is uſually entered in ſuch 
_ caſe. Raft. Entries 455. a. b. [3 39 2] 

_ If the priſoner pleads auterfoits acquit, or convit?, or attaint de me/.. 
me felony, and avers it to be the ſame, (as he muſt,) the concluſion of 
his plea is, & hoc paratus eft verificare, unde petit judicium, & qudd 
ipſe de premiſſis per curiam hic dimittatur, and ſometimes and moſt 
commonly pleads over to the felony not guilty. 

Et David Waterhouſe armiger. coronator & attornatus domini regis 


in curid iþ/ius regis coram ipſo rege, qui pro eodem domino rege in hdc - 


parte ſequitur, pro eodem domino rege dicit & cognovit, qual prediftus 
| Johannes Sayer, qu: modo comparet, & prediftus Johannes 7n ngui= 
ſitione prediftd nominatus per nomen Jonannis Sawyer, nuper de W, in 
com.. S. &c. eft una & eadem perſona, and ſo goes along to all the 
averments modo & forma, prout pradiffus Johannes Sayer ſuperins 
placitands allegavit, ſuper quo wiſts & per cur' hic imntellettis omnibus 
Jmgulis premiſes tam in placito predifto ipfrus Johannes Sayer i in forms 
 pradittd placitat” & accordo convittionts preditt. quam difti domini 
regis attornati ejuſdem placiti cognitione, confideratum eſt, qudd pre 
 diftus Johannes Sayer eat inde fine die H. 5 Jac. B. KR. Sayer's caſe, 
where he pleaded auterfoits convit and had his clergy. 

And judgment is in like manner entered, #. 6. Fac. B. R. in the 
caſe of Francis Smith upon auterfoits acquit pleaded, Et David Water- 
houſe armiger, qui pro domino rege in hac parte ſequitur, viſe placits 
preditt Franciſci Smith & diligenter per ipſum examinat” premiſſis, 
pro eo, quad evidenttr & manifeſts apparet eidem David Waterhouſe, 
quad placitum prediftum per prefatum Franciſcum ſuperits placitatum 
&c. hoc non dedicit ſed placitum illud ex parte ditt: domint regis in omnt- 
' bus fatetur, & cognovit fore verum:; Ido ut ſupra eat ſine die, 

The 
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The like form of judgment, v:z. quod eat /ine die was antiently uſed 
in caſe of auterfo:ts acquit pleaded. 2 E. 4. John Hodg ſon's caſe. 
And note, this judgment of eat /ine die is of two kinds, ſometimes 
it is ſpecial, ſometimes it is general. 
If A. bring an aCtion of covenant againſt B. and a ſpecial 
[3 93] verdict is found, but upon the peruſal of the declaration a 
fault therein appears, Et quia videtur curie, quad narratio eft inſuffi- 
ciens, confideratum eft quad querens nihil capiat per billam, ſed quod 
defendens eat inde ſine dit, this judgment ſhall not be a bar in another 
action ; becauſe ſpecial, and not given upon the verdi&, but upon the 
inſufficiency of the declaration ; otherwiſe it had been, if given gene- 
rally, for it ſhould have been intended upon the yerdict and merits of 
the cauſe. T7. 1650. Eales & Lambert (a). | 
In a quare impedit by the king ifſue is joined and found for the de- 
fendant, at the day in bank it is alleged.in arreſt of judgment, that no 
patron is named in the writ, *the judgment ſhall be enterd geterally, 
quad eat fine die, and not ſpecially upon the plea in abatement, but it 
ſeems, it ſhall not bar the king in a new ation, for the eat /ine die 
ſhall be applied to the plea to the writ: vide 3 H. 4. 2 11. (6.) 
But it ſeems, that if a man pleads a plea in bar of the indictment, 
as autrefoits acquit, or a pardon, yet if the inditment be inſufficient, 
upon the reaſon of Vaux's caſe 4 Co. Rep. 45. a. the eat fine dic thall 
be applied for the advantage of the king to the inſufficiency of the 
indictment, and nut to the plea in bar;. guere tamen, non obſtante 


Faux's cale. 


« 


Ll 


1t is reaſon to have the cat /fne die ſpecial in that caſe, ed quad 
indifamentum prediftum apparet minus ſufficiens, 1deo conſideratum «ft, 
quid eat ſine dic, and then it is applicable only to the inſuffictency of 


the inditment. 


a) Thais cafe {but not this poiat) is re- 
ported 1n Styb 7, 54, 73+ | 
(6) This cafe, (which 1s obſcurely ſtated 
b; our author,} appears from the year-book 
t9 have been thus. A guars impedit Was 
brought by the king, and a verdi& palt 
tor the defendant, upon which the 7# 
cant prayed judgment, but the counſe] for 
the king defireq, that the writ might abate, 
hecauſe 11 was brought again the incum- 
bent only, and not againit the patron, but 
this was gefufed, becauſe the king was e- 
topped from abating his own wit; then 


' they prayed, that if judgment were entjerd = 


againſt the king, the cauſe thereof ſhould. 
- likewiſe be enterd, but this alſo was refufeT 


by the court as needleſs, and the judgment 


_ enterd generally, quod defendens eat fine dic, 


(the ſame judgment, that ſhould be in caſe 
the writ had been brought againſt the pa- 
tron and incumbent, and it had been found 
againtt the king,) becauſe the king will 1c- 
ceive no prejudice therekhy, for if this 
judgment ſhould afterwards be pleaded in 
bar, the king might reply, that judgment 
was given againft the writ, becauſe the pas 
ti0u was uot nemcd therein, | 


It 
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, If a man plead not guilty and is acquitted, antiently the judg- 
ment was not only, quod cat ſine die, but ideo con/ideratum eft, quad 
eat inde quietus, tho it were at the king's ſuit, quod vide Raſt. 


Entries 51. a. 2 E. 4. in the caſe of Hodgſon before cited, and 


p- in the caſe of Smzz/ before cited, viz. H. 6 Fac. and accordingly 

H. 3 Jac. B. R. Raft. Entries 51. 1deb con/ideratum eſt, quad idem 
T. fit inde quietus, & eat ſine die. Roſe. Entries, fol. 385. Gaul 
delivery 6, 1, 10, 11. 

Yet at common law without the aid of 18 El:z. he might be bound 
bound to his good behaviour, if it were teſtified he was of ill fame, 
and ſhall be committed till he find ſureties. Raft. Ent. 385. Gaol- 
delivery 5. 

And if the entry were ſuch, I do not think the priſoner could ever 
be arraigned again notwithſtanding the inſufficiency of the indiCt- 

ment, till that judgment of acquittal were reverſed, for eat inde quietus 
| Cannot go to the inſufficiency of the inditment, but muſt go to the 
matter of the verdict. | 


But indeed in Yauxe's caſe, 4 Co. Rep. 44. a. who \ was acquit by | 


verdict upon not guilty pleaded, the judgment is only ded confidera= 
tum eft, quad predifius Willelmus Vaux de felonia & murdro pre- 


ditto in indiftamento pradifto ſuperins ſpecificat. necnon de diftd felonica 


venenatione predifti Nich. Ridley in eodem indiftamento nominat. ezdem 
Willielmo :mpo/it. eat fine die, not eat inde quietus : he was afterwards 
indicted de novo and pleaded the former acquittal, and vet becauſe 
the indictment was not ſufficient, he was put to plead to the ny. 
and had judgment and was executed. 

The truth is the beſt reaſon to maintain that judgment is that, 
which is given by my lord Coke P. C. 214. in theſe words, [n the 
caſe of acquittal the judgment ts, quod eat fine die, which may be given 
as well for the inſufficiency of the indiftment, as for the party's imnocence 
or not guiltineſs of the offenſe, and the judges of the cauſe ought before 
judgment to look into the whole record, and upon due confideration thereof 
to cauſe it to be enterd, ided confideratum eſt, quod eat ſine die. 

This is the beſt reaſon to ſupport that judgment, but if the judg- 
ment had been, qued eat ind? quictus, as the antient form is in caſe of 
acquittal upon not guilty pleaded, that could never refer to the _ 
defe&t of the indiEtment, but to the very matter of the ver- [395 ] 
dict ; and if in Vanx's cafe the judgment had been ſo enterd, he could 
never ayain have been indicted for the ſame offenſe, uotwithſtanding 

the 
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the defect of the indiftment, till that judgment reverſed by writ of 
error, tho, as it was, that judgment in YVauxe's caſe was one of the 
hardeſt that ever I met with in criminal cauſes, for where the pri- 
foner excepts to the inſufficiency of the indiftment, or the court doth 
it ex officio, the judgment is ſpecial, guad indiffamentum ob inſufficien- 


| tiam caſſetur, & quad the priſoner cat ind? ad preſens fine die. 


If a man be indicted of homicide /e defendendso, or per infertunium, 
he muſt plead to it or confeſs it, and there is no judgment of death 
given againſt him, but remittztur prijone, or baild ad = TADg gra- 
Ham regis. 

But if a man by the coroner's rRde be found to an kild a thief, 
that aſſaulted him to rob him or to commit a burglary, which i 1s not 
fclony, he ſhall neither be arraigned nor put to anſwer upon that in- 
&Cmecnt, but ſhall be diſmiſſed without any judgment, | 

But if he had been indicted of murder or manſlaughter, and upon 
wot guilty pleaded the ſpecial matter is found, or the Jury acquits him, 
the judgment ſhall be quod eat ind? quiets, and it is a perpetual diſ- 


_ charge; and if he be found guilty /e defendendo, yet the judgment 


given thereupon, quod expectet gratiam regis 18 a perpetual bar to an- 
other indiftment, - Co. P. C. cap. 101. þ. 213, 214. 
1. The judgment in cafe of allowance of clergy 1s thus, Super quo. 
adtunc & ibidem que/itum eft per cur. domint regis de eodem Johanne, 
f quid pro ſe habeat vel dicere ſciat, quare curia domini regis hic ad 
judicium & executionem de eo Juper verediflum predifinm procedere non 
decbeat ; 1dem Jeonumnes dicit, quod iſe oft clericus, & petit beneficium 
clericale fibi in ea parte allocari, & tradito cidem Johann /:bra :dem 
Johannes /egit wt clericus, fuper quo confideratum eft per curiam hic, 
quad idem Johannes in manu ſud levd cauterizetur & deliberetur, and 
the execution is accordingly enterd, GO :n/tanier crematur in manu ſud 
levd, & deliberatur juxta formam flatuti. + 
And if he be a nobleman, and be demanded NV TO IS 
L39 6] judgment ſhould not be given upon the verdict, he may aver, 
that hy is a peer of the kingdom habens locum & wocem in parliaments, 
and pray the benefit of the ſtatute of 1 E. 6. cap. 12. and if it appear 
{o in the indiftment, or in caſe it do not, if the court ' be aſcertained 
thereof either by writ of certzorar; to the clerk of parliament, or if it 


| be confeſſed by the king's attorney, then the Judgment 1s 1deg con- 


 fideratum eft quad deliberetur ſecundim formam ſtatuti in hujuſmodj caſit 
edit, & provi}. | | 
| Hd 


” 


| F 
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And if it be alleged, that he is a clerk in holy orders, then it ſhall 
be enterd after his reading, Et gia curie hic conſlat per certificationem 
Epiſcopi, &c. or per literas teflimoniales Epiſcopi, quad ipſe eft clericus 
in ſacris ordinibus conflitutus, viz. in ordine ſubdiaconatits, ideo con- 
fiderat. eft per curiam, qudd deliberetur fecundiim formam flatuti in hujuſ= 
modi caſu edit. & proviſ. fine cauterizatione And the like, if he pleat 
the king's pardon of burning in the hand. 

And if a layman pray his clergy, and it appear of record, that he 
had it before, then the entry is, Ft quia per inſpeftionem recordi coram 
domino rege hic miſſi &c. quod aliter idem ] S. indiftatus exiftit &c. 
ſetting out the effe& of the record, & quod ip/e eft eadem perſona, & 
hoc idem J. S. non dedicit, ideo conſideratum eft, quod privilegium clericale 
eidem ]. S. non allocetur, & quad ſuſpendatur per collum quoſque &c. 

And ſo if he prays his clergy, [and cannot read,] Fe tradito ei per 
curiam libro idem J. S. non legit ut clericus, ided confiderat” eft, quad 
ſuſpendatur per collum, quouſque mortuus fuertt. by 

HI. The judgment in high treaſon againſt the king for conſpiring 
his death, or levying war, or for a prieſt upon the ſtatute of 27 E/:z. 


cap. 2. or for any new treaſon made by authority of parliament 1s in 
this manner. | ; PD 


Firſt the king's ſerjeant or attorney juxta debitam legis formam petit 
verſus ipſum E. D. ſuper veredi' predif? judicium & executionem pro 
difto domino rege habend.” &c. but this. is not of abſolute neceſſity, 
for the court ex officio ought to give judgment. 

Et ſuper hoc viſis & per curiam hic plenins intelleftis om- + 
nibus & ſingulis premiſſes con/iderat” eſt, quad predifus E. D. [3 97d 
aucatur per vicecomitem com” Middleſex, or per mareſcallum hujus cut- 
r1, Or per conftabular* turris London uſque mareſcalciam &c. or uſ- 


que turrim London, or u/que paolam domint regis com” predifti (ac- 
cording as the priſoner is in cuſtody,) Et de inde per medium civi- 


tatis London dire&?? uſque ad furcas de Tiburne trahatur, & ſuper 


 Furcas las wbidem ſuſpendatur, & wivus ad terram proflernatur, & 


enteriora ſua extra ventrem ſuam capiantur (c} iþſoque vivente (d) 
comburantur, & caput ejus amputetur, & corpus ejus in quatuor partes 


dividatur, & caput & quateria illa ponantur uhi dominus rex ea aſſig- 
nare voluerit. | 


(<) Secreta membra amputentur is here (4d) Theſe words ipſoque wivente, or others 
ſometimes inſerted, Show. caſes in pariia» tantamount are 9x7 guns, agg < other- 
ment þ. 187, but It 1s not of neceflity, wide wile the judgment 1s erroneous, See 2 Salk. 
the ſentence in lord Derwentwater's caſe, 632. Sow, caſes in parliament pe 127, Rex 
DYtats Pr. Vl, VI, Þ»+ I6, verſus Walcot, ; 

But 


& 
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But if the priſoner be in the king's bench and the judgment be 
given 1n that court, the entry is quod predifus ]. S. ducatur per pre- 
diftum mareſcallum uſque priſonam mareſcalcie domini regis coram ip/o 
rege, & de inde ad quendam locum executions, vocat. St, Thomas Wat- - 
ringes, trahatur, & ſupra furcas ibidem ſuſpendatur, and ſo forward 
as in the judgment. 

Thus the judgment was enterd againſt Barkly a ſeminary I 
upon an indiftment in M:ddleſex, P. 38 Eliz. upon the ſtatute of 
27 Eliz. But the judgment againſt a woman in all caſes of high 
treaſon is to be drawn and burnt. Co. P.C. 211. 

Upon an indictment of treaſon for counterfeiting the king's coin 
the judgment is only, as in petit treaſon, viz. quod ducatur uſque gao- 
lam domini regis de Newgate per vic* com” Middleſex, & ab inde uſ- 
gue ad furcas de Tiburn trahatur & ibidem ſuſpendatur, quouſque mor-. 


tuus fuertt. 
And the judgment againſt a woman is alſo, as in petit treaſon, to 


be burnt. -25-E, 3. 42. (e). 

This is agreed of all hands, but as to clipping or impairing of coin 
[there hath been ſome doubt,] and likewiſe as to counterfeiting of 
foreign coin made current by proclamation, becauſe theſe are new 
created treaſons. Co. P. C. p. 17. : 

But yet in caſes of clipping or waſhing made treaſon by 
[39 8] he ſtatute of 5 Eliz. cap. 11. & 18 Eliz. cap. 1. the judg- 
ment is now ſettled to be only drawn and hanged, as in caſe of coun- 
terfeiting of the coin of the kingdom by 25 E. 3. de proditionibus, 
and this was agreed, and accordingly judgment given againſt two 
Frenchman, Hill, 25 Car. 2. {f), according to the book of 7: 6 Eliz. 

Dy 230. 6. 

And with this agrees the reſolution of 24 'H. 8. in ratice Spilman's 
| reports cited 2 Co. 1n/2. p. 636. A prieſt drawn and hanged for-clip- 
ping the king's coin, and yet clipping was not held to be treaſon + 
within the ſtatute of 25 E. 3. but made fo [by the ſtatute of 3 7, 5. 
cap. 6. according to the common opinion and the recital of the ſtatute 
| of 5 Eliz.] (g), and fo repeald by the ſtatute of 1 Mar. eap. 1. yet 

even while that ſtatute of 3 H. 5. was in force, the Judgment was. 


only drawing and hanging 1n that caſe. 


 (e) N. Edit. $5. 7 recital of thoſe two Somers but it appears 

(f) Bellew & oY I Ver. 254- by what follows, that the ſtatute of 3 H. 5. 

(g) 1n the original MS, the words in wh intended here to be mentiond, nor 3s 
this place are, Yy the Patutes of 5 & 18 it recited in the ſtatute of x8 Eliz, but onty 


Eliz, according to the common opinica -axd. che in that of £ Elizs Pay 
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WP upon ſearch of precedents both in the kmg's bench and at 
the Od Baily, tho ſome precedents were of hanging drawing and 
quartering for clipping, yet the moſt uſual were only drawing and 
hanging (4h). 

And upon the ſame reaſon I think, that in caſe of counterfeiting oy 
foreign coin made current by proclamation, made treaſon by the ſta- 
tute 1 Mar. cap. 6. and the clipping or waſhing thereof, likewiſe | 
made treaſon by 5 and 18 Eliz. I think there ought to be no other 
judgment but drawing and hanging, for by the proclamation and the 
aQ of 1 Mar. it is now become as the coin of this realm, and it 
were an incongruous thing for a man to be hanged and quartered for 
counterfeiting forei gn coin made current by proclamation by interpre- 
tation of the ſtatute of 1 Mar. and yet to be only drawn and hanged 
for counterfeiting the proper coin of the kingdom. 

For counterfeiting the great or privy ſeal certainly there was anti- 
ently no other judgment but that of petit treaſon, namely 
drawing and hanging, as appears by the book of 2 H. 4. [399] 
25. a. (7 7), and the record of that caſe, tho my lord Coke excepts 
againſt it in P. C. p. 15. Fe de his vids que fupra dixi Part I. A 
16. p. 187. 

IV. The judgment in petit treaſon is for a man to be drawn and 
hanged, for a woman to be drawn and burnt, as alfo in high treaſon, 

Co. P.C. þp. 211. for the other Judgment 1s unſeeraly for that ſex. 
Snamf. P. C. Lib. IL. cap. 19. fol. 1892. b. 

V. The judgment in all caſes of felony is, quod 17 iſpendatur per col- 
lam, quouſque mortuus fuerit. | 

But if a man be outlawd of treaſon or felowy, tho there be no other 
judgment, but ut/egatus ef? per judicium coronatorum, vet it is of itſelf 
an attainder and ſubject the offender to an award thereupon to be 
wade by the court, where he is brought, as is ſuitable to the offenſe, 
for which he 1s indicted and outlawd. | | 

And this judgment is as well to be given againſt a nobleman as an. 
| Other 1n caſe of felony, and cannot be given otherwiſe by the court, 
or executed otherwiſe by the ſheriff. Co. P.C. p. 211 & 52. (4). 

VL. The judgment of pe:ne fort & dure at this day in caſe of felony 
is only where the priſoner ſtands mute of malice upon his atraighy 


(b) Vide Part I. P+ 352» | 181: in notis, & . 
(i) Clement Peytenin's caſe, wide Port I, 4 6) Fide w> I, A _ | 


ment. 
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ment or will not direaly anſwer, for upon challenging above twenty 
his challenge ſhall be only over-ruled {/), and the trial proceed. 

But at common law in all caſes of felony and at this day in petit 
treaſon, if he challenge thirty-ſix peremptorily, he thould have his 
judgment of penance { mJ), and this holds as well in an appeal as in 
an indictment, and as well in caſe of women as men. 2 Co. In}. 177. 

ſuper flat. Weſtm, 1. cap. 12. 

'The entry of the Judgment 1 is thus :. 

Et queſitum eft per curiam ab. eo qualiter ſe velit inde  acquietare, 
gu: dicit, quad 1þ/e non vult /e ſuper aliquam j Juratam pairie ponere, nift 
folummodo in Deum ; tunc inſuper difium eft ei per curiam hic, qudd nift 

, aliter in hdc parte reſpondeat mori debet, qui dicit, quod non 
| [400] vult aliter reſpondere in hac parte niſi ut prius, ided confiderat” 
eff, quid idem R. B. ducatur ad priſonam mareſcalcie domini regis co- 
ram iþſo rege, & ibidem nudus preter baccas ſuas ponatur ad terram 
ſuper dorſum ſuum direfte zacens, & Joramen in terra ſub ejus capite fiat 
& caput cus in eodem ponatur, & ſuper corpus ſuum ubi libet ponatur 
tantum de petris & ferro, quantum portare pote/t & plus, quamdin vivit, 
& quad habeat de pane & aqua peſſimis & priſone ei proximis, & illa 
die qud comedit non bibat, neque la die qua bibit non comeaat, fic vis 
vendo quoufuqge mortuus fuerit (n). 
| And if he ſtands wholly mute, then the entry is thus : 

' Fit allocutus quommodo je velit de felonid prediftd acquictare, qui qui- 
dem R. nihil reſpondet, ſed ſe mutum tenet, & ſuper hoc capt4 inquifi- 
tione per ſacramentum 12 &c. ft prediftus R. loqui poſſit, vel ft pre- 
diftus R. pradifto die &c. loquutus fuerit necne, qui dicunt ſuper ſacra- 
mentum Juum, quad prediftus R. loguutus fuit ifto eodem die & bene 
loqui poteſt /i velit, ided idem R. ut ipſe qui legem recuſat, hoc eat ad 
penam Sc. ut ſupra. Catalla rpfrues nulla. 

And ſometimes alſo the jury were charged to inquire i mal? OY 
tur, but that was but rarely in caſe of an indictment /o), for the in- 
dictment itſelf carries a probability, that he may be guilty when joined 

_ with his own wilful refuſing his trial, ſo that he forfeits his goods by. 
ſuch ſtanding mute. 

VII. Judgment in petit larciny is only to be hk or impriſoned 
by way of chaſtiſement /p ). 


tl) Supra p. 270, 31 22, in notis: 

o rH 268/916. ST But by ſubſequent ſtatutes the offen- 
« ) 4h" "aj cap. 43" » þ+« 319. Refs. Enrr, as may be tranſported. See 4 Geo. I. cap. 
ol. 385. pl. 2 II. and 6 Geo, I. cop. 23. vide ſupra þ.. 
af ide the caſe of Thomas de 1s Hethe ſus 388, in notts, 
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VIII. Judgment. in miſprifion of treaſon is forfeiture of all his _ 
goods, forfeiture cf the profits of his land during his life, and i umpri- 
ſonment during his life {q/). 

IX. Judgment in theftbote 1s fine and impriſonment, 


4 Blackſ. Com, ch, 2g. per tot, 2 Hawk. P. C, ch. 48. 


(9) Part T. þ. 374s 


C'H A P.-LVI, | [apn] 


Concerning giving of judgment, by whom, and when. 


HAT courts have juriſdiftions in cauſes criminal and capital 
have been handled before in the beginning of this Part; I am 
now to > cnntidir when one judge may give judgment upon a convic- 
tion before another judge, and how. 

The king's bench is the center of all ſubordinate jurildifions eſ- 
 pecially in matters capital. 

If A. be indiCtcd of felony before Juſtices of peace, oyer and terminer, 
or gaol-delivery, and be convict by verdict or confeſhon, if the record of 
' the conviction be removed into the king's. bench by cert:orarz, and the 
priſoner alſo be removed thither by habeas corpus, that court may give 
judgment upon that conviCtion, but there muſt be firſt a filing of the 
record in the king's bench, and a commitment of the praſoner to the 
_ cuſtody of the marſhal, and he muſt be called to ſay what he can, 
why judgment ſhould not be given againſt him, and thereupon judg- 

ment may be given: vide 23 H. S, cap. 1 & 11. 10 H. 4. 9. 4 
Coron. 467. | 

And indeed there was no other remedy before the ſtatutes of 11 
H. 6. cap 6. & 1 F.6. cap. 1. for judgment to be given upon perſons 
reprieved before judgment, for the former commiſſions are determined 
by new ones at common law. 

But if the conviction were not before the judge of the king's bench, 
ſo tdat the offender continued not alwas ys in cuſtody of the marſhal 
or of thoſe that are his bail, but be removed by habeas corpus or breught 
In by proceſs, the party ſo removed may plead he is not the ſame 
perſon and give ſome diverſity of name, and if the king's attorney 

VoL, 11, Aa _ confeſs 


UNE 243 CAL as ls bee Di AN ar erate es A _ 


= 5 ba ACORN" et: 4 
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confeſs it, he ſhall be diſcharged and proceſs made out againſt the other 


perſon, thus it *was done in the caſe of John Apare, L1b. placitor? 


Coron. n. 1. who was taken upon a capias utlegat” and pleaded he 
was not the ſame perſon. [24 

Or the king's attorney may take iſſue upon 1t and aver him to be 
the ſame perſon, and known by one name or the other. 21 FE. 4. Surry. 
Lib. placitor” Coron. placito 31. Nicholas Browne's caſe. 

Or if he anſwers nothing but ſtands mute, it ſhall be inquired whe- 
ther he be the ſame perſon by inqueſt, before judgment be given 
againſt him, for he ſhall not be concluded by the return of the ſheriff 
either upon a cepz corpus or habeas corpus, if he was not always in 


cuſtody of the ſame court from the time of his firſt arraignment, vide 


accords 10 E. 4. 19, 6. but if he bad been always in cuſtody of the 
court of king's bench from the time of his arraignment, or had been 
bailed by the court, and came in and rendered himſelf upon his 
bail, then no ſuch inquiry ſhall be made upon his ſtanding mute. 
10 EF. 4.19.8. ET | | 

And that I may fay it once for all, the ſame law is where a party 
1s outlawd or abjured, and comes by capias xtlegat” or other proceſs 

into the king's bench, he ſhall be demanded what he can ſay why 
execution ſhould not be awarded againſt him upon the record re- 
moved, which 7 ZH. 6. 25. a. B. Coron. 44. 1s called an arraignment; 
if he confeſs himſelf to be the ſame perſon, exccution ſhall be awarded; 


it he deny himſelf to be the ſame perſon and the king's attorney con- 


feis it, he ſhall be diſcharged; if the king's attorney take ifſue upon 
It, it ſhall be tried; if the priſoner ſay nothing, it ſhall be inquired 
by an inqueſt of office whether he be the ſame perſon : vide 8 H. 4. 
3 & 18. Þ. Coron. 22, 23. 10 F. 4. 19. b. AM. 5 Car. Croke, p. 176. 
Coxe's caſe. 

If an iſſue be joined in the court of king's bench in an appeal of 
felony, or 1n an indictment of treaſon or tclony either upon a record 
originally begun in that court, or removed thither by certiorar;, the 
uſual courſe-now is to try it at the bar, or if it were removed by cer- 
tiorari out of another county, to remit the record according to the 


* ſtatute of 6 ZZ. 3. cap. 6.'to the juſtices, before whom ſuch 


] indictment was originally taken, with a writ to command 
them to proceed therein, whether the record was ſo remitted before 


.or after ſue joined 1n the king's bench, 


But 
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But many times that court antiently did,-and at this day may ſend 
down the tranſcript to be tried by »/# privs, as well in an indictment 
as an appeal, and upon the return thereof the court may give judg- 
ment of death or acquittal, according to the verdict returned ; guod 
vide ſepins L | 

- But vigor they might 1 inquire of abettors there hath been diver- 
ſity of opinions, vide 2 & 3 P. & M. Dy. 120, 121, 131. b. but by 
the better opinion they cannot, 10 E: 4. 14. b. 4 Co. Inſt. 160. nor 
can they arraign the felon at the ſuit of the king, if the As be 
nonſuit in his appeal 22 E. 4. 19. a. (*®);: 

It hath been held by ſome, that juſtices of aſfiſe and n/7 privs may = 
by virtue of the ſtatute of 27 E. 1. de finibus cap. 3. without any 
_ other commiſſon deliver the gaol and give judgment of felons, vide 
Stamf. P. C. Lib. II. cap. 45. fol. 57. b. but yet that hath not been 
uſed, neither is it ſafe to be practiſed without a commiſſion of gaol- 
delivery : vide flat. 3 H. 5. flat. 9. cap. 1. 

But certainly at common law juſtices of »// prius could not give 
judgment upon an appeal or indictment ſent to them out of the king's 
bench by ni/# prius to be tried, no more than in other ordinary civil 
cauſes, for they have but the tranſcript of the record before them, 
and their commiſſion is only ad triandum exitum, and to remit the 
tranſcript with the verdict indorſed upon the poſtea (+). 

But by the ſtatute of 14 H. 6. cap. 1. juſiices of ni/* privs have 
| power in all caſes of felony and treaſon to give judgment of acquittal 
or attainder at the day and pl-ce where their inquiſitions, inqueſts, and 
| juries are taken, and then and there to award execution to be made 

by force of the ſame judgments. 

But yet it ſeems this ſtatute gave them not power to inquire af 
 abetters in an appeal, nor to arraign the priſoner upon a | 
 nonſfuit betore them at the king's ſuit, 10 E. 4. 14. 6. 22 [494] 

E. 4. 19. @. but this was to be done in the king's bench wn the re- 
turn of the poſtea. | 

But upon this ſtatute theſe things are to be obſerved. 

1. 'That they might return the po/Zea into the king's WY and 
there, judgment may be given as at common law, for tho the ſtatute 
gives them power to give judgment and award execution, yet it leaves 
them power to return the po/tea, and takes not away the power of the 


(*) Vid: ſupra þp. at. op (t) Vide ſupra þ, 49. Es 
Aa?2 king's 
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king's bench to give judgment and award execution upon the patea 
returned, as they might have done at common law, S 

2. That as the priſoner cannot be arraigned nor plead to iſſue in 
the king's bench, unleſs the record and alſo the priſoner be there, ſo 
the record itſelf ftill remains in the king's bench, and only the tranſ- 
cript delivered to the judges of nift privs and not the record itſelf, as 
upon the ſtatute of 6 F. 8. yet upon that tranſcript the judges of nf? 
 prius may give 8: and award execution "y virtue of the ſtatute 

of 14 H. 6. cap. 1. = 

But then the priſoner muſt either be ſent down by babons corpus to 
the ſheriff of the county, where the-n/# prius 18, in cuſtody, or elſe 
bailed to appear there, for no inqueſt can be taken by default, or in 
the abſence of the priſonet in caſes capital. 

And if the priſoner be bailed by the king's bench to appear at the 
nrft prins, (as he may,) yet if he appear not, the inqueſt cannot be 
taken, but only the priſoner called upon his bail, and the default re- 
corded, and ſo upon the return of the pofica new Rag againſt the 
prifoner, and alſo againſt his bail. | 

At common law by granting a new commiſhon of the peace all 
proceedings before former commiſſioners of the peace were diſcon- 
tinued, and if an iſſue were joined, or a perſon convicted, or had judg- 
ment, the new commiſſioners could not proceed to trial, judgment, or 
execution, but all that could be done was to remove the record by 
certiorari and the priſoner by habeas corpus into the king's S bench, and 
there to proceed where the juſtices left off. 

And to remedy this the ſtatute of 11 7. 6. cap. 6. was 
| [49 p ] made, whereby it 1s enacted, * "That ſuch proceedings ſhall 
« not be diſgontinued by ſuch new commiſſion, but the new juſtices 

« after they have the records before them ſhall have power to con- 
' © tinue the ſame pleas and proceſſes, and the ſame pleas and pro- 
« ceffes and all that depend upon them to hear and finally determine, 
&« as the other juſtices might have done, ik no new commithon had 
« iſſued. | 

- By virtue of this ſtatute new commiſſioners might not ls glve 
judgment upon conviction before former juſtices of peace,. but might _ 
award execution upon Judgments given by the former Juſtices, as thall 
be farther ſhewn. 

But this ſtatute extended not to commiſhons of ojer and terminer 
and gaol-delivery, bt only to commiſſions of the peace. 


And 


| | 
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And therefore the ſtatute of 1 E. 6. cap. T. was made, which among 
other things ena&ts, © That where any perſon (hall be found guilty of 
« treaſon or any felony, far which judgment of death ſhould be given, 
&« and be reprieved hefore judgment, new commiſſioners of gaol-deli- 
& yery may give judgment upon ſuch conviCtian, as the juſtices of 
« oaol-delivery, before whom he was conviated, might have done. 

« And that no manner of proceſs or ſuit made, ſued, or had before 
< any juſtices of afliſe, gaol-delivery, oyer and zerminer, of the peace, 
_& or other the king's-commiſſioners ſhall in any wiſe be diſcontinned 
* by the waking and publiſhing any new commiſſion or aſſociation, 
&« or by altering the names of ſuch juſtices or commiſſioners, but that 
« the new juſtices of aſſiſe, gaol-delivery, and other commiſſioners 
« may proceed in every behalf, as if the old commiſſion and juſtices 
« and commiſhoners had ſtill remained and continued not altered. 

Tho this ſtatute in the firſt part thereof mentions giving of judgment 
| upon a perſon convict, yer I take it very clear they may award execu- 
tion upon a party reprieved after judgment by former commiſſioners, 
for by the ſecond clauſe they may proceed in every behalf as the former 
commiſſioners might have done, and therefore there is little [406] 
cauſe for the quere made touching that point in Dyer /g ), 4991 
yet I have generally obſerved this one rule, that I would never give 
judgment, or award execution upon a perſon reprieved by any other” 
judge but myſelf, becauſe I could not know -upon what ground or 
reaſon he reprieved him /h) [Oy Eee 


| See the references at the end of the ch. next ſupra, 


po Dyer fel. 165. a. &« perſon ſuppoſed to be murdered” was 


( Ba, 

(b) The uſefulneſs of this caution may 
be ſeen from what is obſerved by Sir Fobr 
Hawles in his remarks on Cornifh's trial, 
Statc. Tr. Vol. IV. p. 203, where he relates 


the taſe of ſome perſpns, ** Who had been 


©« convicted of the murder of a- perſon 
«6 abſent barely by inferences from fooliſh 
« words and aQtions ; but the judge before 
_ 4 whom it was tried was fo unſatisfied 1n 
© the matter, becauſe the body of the 


td 


« not to be foung, that he reprieved the 
&« perſons condemned; yet in a circuit 


<& afterwards a certain unwary judge, with- 


© out gr. jb. into the reaſons of the 
© reprieve, ordered execution and, the 


« perſons to be hanged in chains, which 
« was done accordingly ; and afterwards 
« to his reproach the perſon ſuppoſed to 
© be murdered appeared alive, 
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Concerning executions. 


"UCH of what concerns this matter hath fallen in under the 
. former chapter, and TOGERY [ ſhall be brief in it, I ſhall 
 conlider. | 181th 

1. Who may award execution. 

2. In what manner it is to-be awarded, 

3. By what warrant to be made. 

4. By whom it is to be done. 
S. In what manner. 

6. Concerning reprieves or ; eofpins of judgment or execution. 

1, As to the firſt of theſe it hath been diſpatched: in the former chap» | 
ter, they that may give judgment may award execution © 

And therefore the court ef king's bench upon on habeas corpus and 
a certiorari to remove the body of a priſoner and the record of his out- 

[407] lawry or attainder before them may award execution upon _ 
| him. M7. 5 Car. B. R, Croke Pe IMs Coxe's cake, vide _ 
difta funt ſupra cap. 56. $ 

I]. Touching the manner of it there be certain caſes, wherein tha 
the priſoner be attainted, yet he 1s not, to have execution awarded 
againſt him, till he be demanded what he can fay why execution | 
ſhould not be awarded againſt him, viz, 

'1 Where a woman is convicted and atraint by judgment, "IX ſhe 
. Temains always in cuſtody, ſa that con/tat de perſona, yet execution 
is not to be awarded againſt her till ſhe be demanded what the can 
lay why execution ſhould not be awarded, for ſhe may allege preg» 
nancy, which, tho it be no caulc to retunts NE, * is a good cauſe 
to relþite execution. | | p 

2. Where the judgment was given at a former ſeſſion, for in that 
interval between this and the former ſeſſion he may have a pardon to 
plead. 

3 Where the priſoner hath not always remained in the cuſtody of 
the court, where he firſt had judgment, for in that caſe, if he be 
brought in by a capias by the ſheriff, he ſhall not be concluded, but 

| that 
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that he may ſay he is another perſon, and iſſue may be taken upon it, 
and that iſſue ſhall be tried before he ſhall have execution awarded 
againſt him, and if he ſtands mute, it ſhall be _——_—_ whether it be 
of malice. 10 £E. 4. 19. 6. Again, 

4. If judgment wete given in another court, or by other juſtices, 
as in caſe where a record of an attainder comes from another court by 
certiorari into the king's bench, or if a man be outlawed for felony, 
and the outlawry either removed or returned into the king's bench, 
and the felon brought in by habeas corpus or capias utlegat? he ſhall be 
demanded what he can ſay why execution ſhould not be awarded 
againſt him, which 7 H. 6. 25. a. is called an arraignment, for in 
theſe caſes, 1. He ſhall not be concluded by the return of the ſheriff 
from ſaying he is not the ſame perſon that was outlawed, and upon 
that, iſſue may be joined, and it ſhall be entered of record and tried 
(*), unleſs the king's attorney confeſſeth it: vide ſupra cap. 56. 2. 
He may have the king's pardon to plead. 3. In caſe of an 
outlawry he may aflign error in the outlawry, and pray reſ- (499) 
pite to purchaſe a writ of error, and the court uſually in ſuch a caſe 
prefixech him a day, and gives him reſpite to purchaſe a writ of error, 
and in the mean time remits —_ to the marſbal and reſpites his 
Execution, += 

'Thus it was done 1n the caſe - David Hens H. 16. E. 4. Placit. 
cor. n. 571. who was taken by a capias utlegat” returnable in the king's 
bench, _ Et fatim que/itum eft ab eo, {6 quid pro ſe habeat vel dicere ſciat, 
quare ad executionem de eo ſuper utlegaria prediftd procedi non debet. 

- He alleged, that at the time of the outlawry pronounced he was in 
priſon in the tower of London, Et flatim quaeſitum eſt ab co per cur /i 
habeat aliquid breve de errore necne, qui dicit quod non; ided injunttumn 
eft eidem David ex gratid per curiam, quod ipſe breve de errore in hdc 
parte habeat coram domino rege in oftabis Hillarn, and upon his failure 
a ſecond and a third peremptory day was aſhgned him, at which day 
he ſhewed to the court a writ of error and affigned the ſame error in 
| fact, and ifſue was taken upon it, andl a venzre factias returnable in 
Mich. term, the priſoner ftill remaining .in cuſtody, and execution 
reſpited til] the iſſue tried, | 
|  Butit is to be noted, that he that will delay his execution is alleg- 
ing error in the outlawry and praying liberty to purchaſe a writ of error, 
muſt allege error in fa&t, or error in law upon the outlawry to abtaiq 


OO Kel, 13: The caſe Barif/id, Ok:y and Corber, | 
Aa4 that 


& 
- 
: 
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Up 


that reſpite of execution before his writ of error be brought, for if the 
court be ſatisfied, that it is merely a pretenſe, they may chuſe, whe- 
ther they will allow him a day to ſue forth-a writ of error, but may 
awarc execution preſently. 1 H. 7. 13. b. John Collin's caſe, vide Co. 
P. C. p. 212. 

If either the priſoner himſelf, or any as amicus curie, inform the 
court of any error in the ontlawry, the court ex officio aut prefix him 
2 day to purchaſe his writ of error, and in the mean time reſpite execu- 
fion, but it he purchaſe not his m convenient time, execution ſhall be 
awarded. & 

III. By what warrant the execution is to be made. 

[409] In the king's bench there is no other writ nor warrant but 
4491 an award of the court upon the judgment, viz. Et diftum eft 
mareſcallo, qued Jactat executionem periculo incumbente, for in the king's 


bench the marſhal is the immediate officer of the court to make execu- 


tion in theſe caſes, for that court never gives judgment againſt any, | 
that is not z cu/iodia mareſcalli in caſes capital, and fo are all the an- 
tient and modern precedents, vide 3 4. 7. 1. a. M. 5 Car. B.R. Croe 
p. 176. Coxe's caſe, and fo was direfted by the court upon view of 
the precedents themſelves mentiond in my lord Cokec's book of Entries, 
Tit. Indiftment per totum, P. 25 Car. B. R. in Brown's caſe (a). 

| When an attainder of felony or treaſon is againſt'a nobleman, the 
judgment 1s pronounced by the lord high ſteward, and the warrant for 
execution is under his precept and ſeal in 2 his own rame. Co. P. C. 

3t. | 

Y When judgment is given by dnetitemies of oyer- and termmer, 
regularly the precept for execution ſhould ifſue to the ſheriff in the 
names and under the hands and ſeals of three of the commiſſioners, 
whereof one to be of the quorum, before whom judgment was given, 
Co. P. C. p. 31. but by uſage (as far as I can learn of late times,) itis 


now done only by leaving a calendar with the ſheriff dothuring their 


judgments (*). | 
| Whena man hath giliicas of death before juſtices of gaol-delivery, 

the regular way 1s, either to iſſue a precept to the ſheriff, in the 
names of the commiſſioners, reciting the judgment, and commanding 


execution to be done, or otherwiſe by an award upon the record, Et 


diftum eft per curiam hic vicecomiti comitaths Sean; quod _ exee 
eutionem periculo incumbente. _ .. 


ſy (9) 3 Kebn 193, # Pit; agus © | (*) Sufro pr at 


But 
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But of latter time there is no more done, but after judgment entered 
the judge ſubſcribes a calendar in paper, direRing the ſeveral judgments 
of deliverance of the parties Vee or the execution of the parties 
condemned. 

Only Rolle would never ſubſcribe any ſuch calendar __ ), 
but would command the ſheritt openly in court to take notice [4 0] 
of the judgments and orders of what .kind ſoever, and command the 
ſheriff to execute them at his peril. _ 

The reaſon of the difference between juſtices of gaol-delivery and 
of oyer and terminer 1s this; all the precepts, that iſſue at a ſeſſions of 
eyer and terminer, -as for a venzre facias tales, Sc. ought in true order 
_ of law to be by precept in the names andunder the ſeals of the juſtices, 

but the precepts by juſtices of gaol-delivery need not be otherwiſe than 
_ by a ſimple award 'upon the roll : deg preceptum eff. vicecomiti, qua4 
ventre faciat hic &c. 

. IV. By what officer execution 1s to be FR 

. Regularly the officer, that is to make the execution, -is that officer | 
In whoſe cuſtody by law the priſoner 1s at the time of the judgment 
given, for into his cuſtody he is to be remanded after judgment pro- 
nounced, and there to ſtay till judgment executed. 
| Therefore, where judgment is given at the {efſhons of gaoi-delivery, 
the execution is to be made by the ſheriff, or his under-ſheriff or de- 
puty, for regularly he is in his cuſtody ordinarily, but if the priſoner 
be in the Tower of London, (which 1s oftentimes the caſe of perſons 
indicted for great treaſons,) and he be arraigned before juſtices of over 
and terminer, he is commonly brought before them by a precept to 
_ the conſtable of the Tower, {which is an exempt priſon from that of 
\ the ſherif,) and if he be conviCt and attaint, he is commonly remitted 
thither, and the precept or warrant for execution mult go to the liey- 
tenant or conſtable of the Tower, for it is purſuant to the judgment, 
V12. quod pradiftus E. ducatur per prefatum locumienent* turris London 
uſque ad diftum turrim, & deinde per medium civitatis Lond. dire? 
trahatur uſque furcas de Diburn &'c. And thus it was done in the caſes 
of the traitors at the powder-treaſon 3 Fac. But uſually a command 
_ Or precept is made to the ſheriffs of London and Middleſex to be afliſt- 
ing to the licutenant. 

If the priſoner be arraigned in the king's bench either for ri 

treaſon or.felony, he is-or ought to be always firſt committed 07] 


(*) ide Part 1, p. $01. 
to 
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to the marſhal, and by him is to be brought to the bar upon his trial 
and judgmevt, and to him he is to be remitted after judgment till exe- 
cution, and whereſoever the felony or treaſon was committed, yet the 
marſhal is to make execution, for he is in this caſe the immediate offi. 
cer to the court, and the priſoner is not in the cuſtody of "_ theriff, 
| but af the marſhal. 
And therefore the entry. in this caſe of felouy i is, Et diftum An ma- 
reſcallo, Quid faciat executionem periculs- incumbente. : 
But in caſe of high treaſon the' marſhal is mentioned in: the very 
judgment, viz. quid ducatur per prefatum mareſeallum uſque priſonam 
mareſcalli mareſcallie domitu regis, & deinde uſque ad furcas ſantti 
Thomas Watrings trahatur & ib:dem ſuſpendatur &c. thus is the entry 
of the judgment, P. 44 El:z. againſt Patrick Dalph B. R. T. 43 Eliz. 
B. R. againſt John Tipping, T. 39 Eliz. B. R. againſt John Fones. 
And in the caſe of Brown P. 25 Car. 2. that had judgment in the 
king's bench for felony upon the ſtatute of'3 FT. 7. for an offenſe com- 
mitted in M:ddle/ex, and there preſented and convicted, the execu- 
tion was made by the marſhal in the uſyal place of execution in te 
county of Surrey (6 ). | 
Ouly in theſe and the like caſes the court gives onde to the ſheriff 
of the county, where the execution is made, to be aliſag to the 
marſhal, 
V. As to the manner of the execution, as it is to be done by the 
proper officer ; ſo it is to be done purſuant to the judgment. 
The judgment 1n caſe of felony 1 15, fu eſpendatur a collum, frye 
fuerit mortuns, 
The ſheriff may not alter FA execution, if he Ach it 18 felony, _ 
ſome ſay murder. Co. P. C. p. 211, 211. {(c). 
[41 2] If the party be hanged and cut down and revive again, yet 
he mnſt be hanged again, for the FO 1s to be Winged | 
by the neck 2:1! he be dead (4). 
The judgment in high treaſon 1s complicated, V1%, hanging, be- 
heading imbowelling, &c. 
Phe king may pardon all but the beheading, for this is part of the 
judgment, the judgment is not altered, but part of it remitted, Co. P, 
C. þ. 52. 
| But this muſt be under the great ſeal. Co. P. C. þ. 31. 
 ® Hawk. P. C, ch, gt. 4. Black, Com, ch, 32. | * 


#5) The like was done in Altboe's caſe, ' (c) Vide Part 1, ſs 43+ fo $01. in 
T.g Ge, l, HB, R, Pigs jafra inn" ti Partl, mois. : 


#: 464. (4) "08 Cho-,n, 335 
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CHAP. LVII. 


Concerning Teprieves before or after Judgment. 


; EPRIEVES, or ſtays of Judgment or execution are of three 
kinds, vz2, 4 

1. Ex mandato regis, thus we find it done in FF A 1 tho ore 
tenus, or by ſome meſſage, or by ſending his ring, but at this day it is 
ordinarily ſignified by the privy fGignet, or by the maſter of requeſts. 

II. Ex arbitrio judicis. Sometimes the judge reprieves before judg- 
ment, as where he js not ſatisfied with the yerdiCt, or the evidence. is 
- uncertain, or the indiftment inſufficient, or doubtful whether within 

clergy ; and ſometimes after judgment, if it be a ſmall felony, tho 
out of clergy, or in order to a pardon or tranſportation. Crompe. 
Fuft. 22. b. and theſe arbitrary reprieves may be granted or taken off 
by the juſtices of gaol-delivery, altho their {eflions be adjourned or 
finiſhed, and this by reaſon of common uſage. Dy. 205. a ; 

II. Ex neceſſitate legis, which is in caſe of pregnancy (e T4 [433 I 
where a woman is convict of felony or treaſon, Co, © 17. Stanf, 

P. C. Lib. II. cap. wlt. 
1. Enſeinture is no ground to ſtay judgment, and thatafors if a 

woman convict be aſked what ſhe can ſay why judgment ſhould not 
be given, enſeinture is no cauſe of ſtay ; but when judgment is given, 
ſhe ought again to be demanded why execution ſhould not be made, 
and there ſhe may allege enſcinture in retardationem executionis, 22 
Aſſiz, 17, Coron. 180. 

2. Enſeinture is no cauſe to ſtay execution, unleſs ſhe be enſe nt 
with a quick child, or which is all of one intendment, if ſhe be quick 
with child. 22 Afſiz. Ti. Coron. 180, 

3. When this is objected in delay of execution, it ought to be in 
quir ed of by a jury, of twelve diſcreet women, and their verdict is to 
þe recorded, and according as they give it the execution is to proceed 
ar ſtay. bid, 

4. This privilege is to be Ho but once, for if the be a ſecond 
time with child, the ſhall not thereby delay execution, but the gaoler 


(e) Thus i it was by the civil law. Dig. Tl. 35. wide Braf. de Corn. W. L- F. It. 
Lib, XLVIIIL. tit. x9. de penis /. 3. and Flea Lib, l. cop. g8. 5. vg. wide Parr 1. 
3lſo by the laws of #illiam the __ 'Þ+ 368. 

ſhall 
\ 


' 
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ſhall be puniſhed for not looking better to her. 12 A/iz. 11. Coron. 
168. 23 Aſſiz. 2. Coron. 188. 

If ſhe be priviment enſeirit and not quick with child, and only fo 
found by the jury of women, that is no cauſe of reſpite ; but I have 
rarely found but the compaſſion of their {ex is gentle to them in their 

verdict, if there be any colour to ſupport a ſparing verdict. 

- 6. This reprieve is or ought to be a matter of record, and there- 
fore I have always taken it, that altho ſhe be delivered before: the 
_ next ſeffions, yet the ſheriff ought not to mike execution after her 
delivery, neither ooght the judge to give fuck direion upon the re- 
prieve granted, but at the next ſeffion the-woman muſt again be call. 

- ed to ſhew what ſhe can fay why execution ſhould not now 
[414 4] L made, and ſhe is fo be heard 12 A/fz. 11. ' Coron. 168. 
dimeſhe at barre, for it may be the tempus prefiitutum for her delivery 
fince the laſt ſeffions is not yet paſt, and the muſt ſtay till then, or ir 
rhay be ſhe hath fince had the king's pardon, which the HA Ccan=- 
Not allow nor judge of. 

And therefore the books tell ns, that after her delivery ſhe was 
brought to the bar again to ſhew what ſhe could fay why execution 
ſhould not be made; this bringing to the bar muſt needs be at a 
fecond ot following ſeffions. 12 ///iz. 11. Coron. 168. 22 E. 3. 
Coren. 253, | CO IS, 


The End of the Secnd Volume. 
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FASL s | 


OF 


THE PRINCIPAL MATTERS 


CONTAINED IN THE 


TWO PARTS OF THIS TREATISE. 


N. B. In the following Table, where there are no numerical letters, 
| the pages referred to are in the firſt Part, and ſo are the pages 
which precede theſe letters, ii; but the pages, the numbers of which 
come after theſe letters in the Table, are in the ſecond Part. 


In the firſt Pare (through miſtake) after page 146 follows a repetition 


of the pa 


ges 143*, 144*, 145*, 146*, which are diſtinguiſhed by 


alteriſms both in the book at large, and in the Table; ſo in the ſecond 
Part after page 156 enſues an iteration of page 149%, and of the ſuc- 
ceſſive numbers to 157 exclufive, which iteration. or repitition is alſo 
pointed out by aſteriſms, as well in the Table, as in the book. 


Abatement. 


 PPEALS, for what cauſes a- 

bated. wu. Page 149, 150 
Priſoner miſnamed, or having a 
_ falſe addition pleads to indiQ- 
ment, or anſwers to it on his ar- 
raignment, is eſtopped from tak- 


ig advantage of mi/nomer or fal-_ 


tity of addition, 11. 175, 176 
Miſnomer in civil aQion, not error. 

| 1-145 
Where priſoner will take advan- 


tage of miſnomer, how ſpecial 


entry to be. 11. 175, 237 


Miſnaming firname in appeal, cauſe 
of abatement ; contra of india- 
ment, tamen quere. u. 175, 176 

Miſnomer of chriſtian name in ap- 

| peal or other aCtion at ſuit of 
party, good plea 


ii. 237, 238 


Whether mi/nomer of chriſtian name. 
_ in inditment bg a good plea. 
FR 11. Page 1716, 238 

Safeſt to allow plea of mi/nomer 
| both as to chrilitian and firname, 

and if grand-jury not diſcharged, 
indictment may be amended by 
them, and returned according 
to true name ſet forth in plea. 
ii. 176, 237, 238 

Expoſition on 1 H. 5. of additions. 
ORs ii. 176, 17 

If party indited have no addition 
or a falſe one, he may except 
to former, and plead to latter. 
it. 176 

Outlawry on ſuch inditment, er- 
roneous, _ x 
What good additions of degrees or 
mylteries, or not. it. 17, 177 


Addition 
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Addition to be to ſubRantive.name, 
not only to alias diet. it. Page 177 
It refers to laſt antecedent. ib. 
Spinſter applicable to man or wo- 
man, but yeoman not. tb, 
Single woman a good addition. ib. 
Inditment again 
out addition. ib. 
Several indicted for one offence, 
mi/nomer, Ec. of one quaſheth 
' reſt put to anſwer, and fo in 
treſpaſs. | "ID, 
If in appeal or indittment miſnomer 
of ſurname is pleaded; replica- 
_ tion, gue conus per wie noſme & 
lautre, good; but in appeal or 
action, if miſnomer pleaded of 


* chrittian name, plaintiff. muſt _ 


take iſſue, .and cannot reply in 
that manner. _ | 
In all caſes of -:iſnomer priſoner to 
ead over to felony. . ub. 
Plea of mi/nomer or falſe addition 
tried. by ſame inqueſt, that paſſes 

. on priſoner, and not in foreign 
- county. . oY 11, 238 
Of pleas.in abatement by matter 
of record 
One indicted of ſame murder on 
two indictments, is arraigned on 
indictment laſt taken; ſecond 
ſhall not abate, but uſually for- 
mer quaſhed by judgment. 
How peer indicted by a common 
name may plead mzi/nomer ; title 
part of his name; but on plea 
pleaded muſt ſhew forth writ 
teſtifying it; plea triable by re- 
cord, ii. 240 


Jbettors. Vide Murder, Prin- 
cipzal and Acceſfary, Statutes 
m general, Treaſon, &c. 


Abjuration, 


Taken away. 605. 


Acceffary. Vide Principal and 
 Acceffary. 
Vide Judgment, 


Acquittal. 
Pleas, Ut rdict, 


peer good with- 


- indictment only againit him, and 


1. 238 


U. 239. 


ib. 


ii. 68. 


Iddition. Vide Abatement. 


Adjournment, Vide Commitſ- 
ſton, Court, 


: , 
= =  Itmiralty, 


What ſhall be ſaid fea or falt 
water. ES Page 424 
Admiral at common law had con- 
uſance of capital crimes coth- 
mitted on the ſea. 500 
In capitals he had three ſorts of 
juriſdictions. 11.-12 
Ot the primitive juriſdiction of the 
admiralty. ib. 


They (wap by maritime laws; 


trial by proofs. pon 
A capital ſentence wrought no cor-- 
ruption of blood, ib. 


Might hold their ſeſſion any where 


on land. _ 11, 12, 6. 
In creeks, E&c. infra corpus com. 
they had juriſdiction at common 

_ law. 11, 15 
General commiſlions of oyer and, 
terminer infra com. extended not 
to miſdemeanors on ſea-coaits, 
ſave in creeks, Ec. infra corpus 
come: | Mu. 16, 17 
Expoſition on 15 R. 2. giving ad- 
mira] juriſdiction in any river 
or creek within body of _— 
11. ib, 

It extends only to death of a man 
and maihem. | .1Þ. 
B. R. and general commiſſioners of 
 vyer and terminer have a concur- 
- rent juriſdiction, 11, 1b. 18 
Coroner of county, as well as of 
__ admiralty may inquire of ſuch 
deaths happening in great rivers, 
VIZ. arms of the ſea flowing and 
reflowing beneath firſt bridges. 

| ib, 

to. 
1. 16 

Extends to deaths happening in 
great ſhips, not ſmall veſſels. ib, 


What rivers this a& extends 


| This juriſdiction being annexed to 


the admiralty, they may proceed 
by marine law, tho before 28 
H. 8. they proceed by commil- 

| | fion 
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fion under great ſeal, and by in- 
uifition 11. Page 16 
Expoſition on 28 H. 8. of proceed- 
in treaſons and felonies done on 
the lea. li, 16, 17 
One ſtricken on fea dies on ſhore 
after the reflux, admiral by this 
 _e& hath no juriſdiction. 11. 17, 20 
Of the commiſſion directed by this 
aft. -24,.17 
Proceedings thereon by the courſe 
of the common law. ib, 
 Acceſſary diſpuniſhable by this a, 
but how otherwiſe puniſhable. 

th, 1. 17,18 

In all crimes within it, clergy al- 
lowed, fave in treaſon, piracy, 
and murder, 11. 17 
A mute ſhall have peine fore & 
ho Ok $5755 2702.12 ds 
Whether attainder thereon works 
_ corruption of blood, and how in- 
dictment to be for that purpoſe. 
"THEORY J55,*--.--18. 18 
If formerly a moral ftroke had 
been given on the ſea, and party 
had died within body of county, 
neither admiral nor-common law 
had juriſdiction. 426. 11. 19 
| ; to 21, 162 
A robbery at ſea, goods brought 


to land infra corpus com. not tri- 


able at common law. 1. 18 
Treaſon or felony at ſea, not tri- 
able at common law, but on this 
at. TIE gr! Ve 
'To commiſſions on this a&# 1s ge- 
_nerally added a cummiſhon of 
peace, oyer and terminer, and 
gaol-delivery. It. 18, 19, 20 


I h-refore Seſhon ought to be izfra 


_ COM, 


+ Vide Piracy, 


11, 19 


 Aﬀeay, 
Second blow makes the affray. 456 
Vude arretits. 


_ Jiding and Aſhiſting, Vide Jn- 

ditment. ÞPurver, Principal 
and Acctflary, Statutes m 
_ © general, &c. 5s 


Alien. 
Where aliens guilty of treaſon, 
where not. . Page 59, 60, 92 to 96 


How merchant alien enemy ſhall be 
uſed. 60, 93, 9+ 


Tf aliens renounce #ing's protec- 


tion, not to be dealt with as ſub- 
jects. ._..* . $0, 93, 94% 
Sometimes alzen enemies conltraind 
to give ſecurity, guod /e bene ge- 
rant ergg regem, fc. at other 
times to ſwear fealty to the &ing. 
60, 93 
Their Debts and goods confiſcate. 
What a good plea in bar to debt 
brought by alien enemy primd 
facie; what a good replication 
to avoid it, "7 bt 
How #ing may authorize alien 
enemies to {ue for their debts 
here. | | "Ou 
A ſubje&@ of an hoſtile prince is 
preſumed to adhere to him ; he 
ſhall be raniomed, and his goods 
here confilcate. 164, 165 
Where ſtatute ſpeaking of ſubjes 
'extends to aliens here. 541, 542 
How alien indiQed and tried. 


Vide Challenge, Jurp and Trial. 


Vide Alligeance, Imbaſtaoors, 


Treaſon. 


Illigeance. 
Divided and fubivided. 62 
Oaths of alligeance by common law 
and ſtatute. "06 
Antient oath how comprehenſive ; 
where and by whom to be taken. 
| 63, 64, 65 
Alligeance, or fidelitas regia, due 
only to a ſovereign. G64, 65 
Double kind of hye fealty, as 
where one prince is ſubordinate 
to another, and yet hath /umma 
imperia over his ſubjects. 65 
Exemplited from hiſtory. 65 to 
| | 68, 72, 73 
Inſtance of rex pater & rex filius, 
(ſupreme alligeance being re- 
ferved to the father,) and of a 
king ſubordinate to both. 65, 
66, 67 
Oaths + 
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Oath gap to king's perſon, 
as well as crown. . Page 67 
Salva fide © ligeantid domint regis, 
in all oaths of fealty, as well as 
profeſſion of homage to a fubor- 
dinate lord; omiſſion puniſhable. 

PI GFT Ie "” 67,68 
Ought not to be two co-ordinate, 
abſolute alligeances to ſeveral 
independent princes. 68 
Divers before loſs of Normandy, ad 
fidem regis Anplie & Francie ; 
how they ordered their homages 
and fealties.. 68, 69 
Difficulties thenee arifing. 1b. 
Homage, its divifion, and in what 
 homagium liseum differs from al- 
ligeance, and by whom to be 
rformed, and when. 71, 72 
Wherein that agrees with and dit- 
fers from homagium feudale, 712 


Of mixt homages, partly lige, 
partly not. T2. T3- 
Taft 


ance of mixt, homage, when a 
foveretgn prince hath a vaſſalage 
or poſſeſſion in another prince's 
dominions. 73, 74, 15 


AmbaCador. 


If a ſubjeA born, tho he never 


| took oath of alligeance, become 
a ſworn fſubje&t to a foreign 
- prince, and is ſent. hither as his 
miniſter, and conſpire againſt 
king's life, treaſon. 96 


Whether a foreigner being agent 


of a foreign prinee, either in 
 amity or enmity, come over 
with or-without &ing's lafe con- 
duR, and here conſpire againſt 


king's life, or to raile rebellion 
or war, ought to be treated as 
traitor or enemy. 225 08 -- 


Whether puniſhable as ay enemy 
for inconſummate attempts. 97 

| 98, 99 

The prince to whom ſent the pro- 
' per judge. 98 
For rape, &c. indjftable in ordi- 
nary courſe. 99 
Whether comites legati have ſame 
privilege as ambaſſador. 100 


Amendment, _ 


Clerk of aflife forgets to enter ad- 
 journment of commilſlion of gao!- 
delivery; record not amend- 
able. Page 494 
8 H. 6. gives liberal power to juſ- 
tices to amend records. 649 


Where caption of indittment re- 


turned 1s faulty in form, it is 
| fame term amendable by clerk 
_ of afſile or peace, but not in 
another term. mn. 168 
In another term clerk, that re- 
turns it, ſhall. be fined for his 
informal return. ib. . 


Amercements. 


A man drowned in a pit, coroner 
may-charge vill to ſtop it, and if 
not. done before next gaol-deli- 


very, vill amerced. 424 
Vill amerced for burying body be- 
fore coroner ſent for. _ th. 


One flain in. the day in a town 
walled or not, town amerced; 
if inſufficient, hundred; and in 
default, - county; fo upon au 
efcape.. 448, 603. ut. 73 

Soif out of any vill, hundred, and 
in their default, county amerced. 

| 15,4151" 448+ 13-73 

Murdrum, what ſort of amerce- 
ment; how far taken away by 
ſtat. 425, 447, 448. 

Not impoſed in cafes of death per 


infortunium. - li, 73 


 Latrocinium, what, 425 


A man killed either in day or night, 
and offender committed to con- 
ſtable or vill, upon eſcape yill, 
where party flain, or offender 
taken, fineable. 448 

Felon in bringing to gaol eſcapes, 
is killed in-purſuit, yet town 

_ amerced, 489, 490, 602 


A man flain within precinR of the 
vill before day-light gone, of- 

_ fender eſcapes, vill amerced; 
otherwiſe, if ſlain in the night, 
except town be walled, and then 
in either caſe it ſhall be or 
ced; 
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ced; becauſe gates ought to be 
ſhut from ſun-ſet till ſun-riſing. 

- Page 448, 604. nu. 73 
Amercements on country for e- 
ſcapes of felons, by whom to be 
ſet. 600, 603 
Vill amerced, if felon eſcape from 
private perſon without default. 

| ROY 601 
If felon in carrying to execution 
eſcape, vill not amerced. 602 
If vill commit a felon to four men 
to convey to gaol, who ſuffer 
an eſcape, vill amerced. 605 


If a ſtranger prevents arreſt, where- _ 


by felon eſcapes, vill amerced. 
606 
Negligent eſcape preſentable in a 


leet, but they cannot fet a com-_ 


- mon fine or amercement there. 
; . 603 
Amercement called e/capium takes 
place in caſes of death per infor- 
 funium. ont 1. 73 
Felon taken by townſhip, and de- 
livered to ſheriff, &ec. eſcapes, 
townſhip not chargeable, but 
ſheriff, &c, | iÞ. 
But if in guard of conſtable, who 
is bringing him to gaol, he e- 
ſcapes; tho .gaoler refuſed to 
take him, vill chargeable ; nay, 
tho he be ſlain, becauſe he re- 
liſted. | '1Þ. 
Vill amerceable only in caſe of 
death of a man; but in other 


felonies, as theft, tho thief not 


| taken, no amercement ar other 
penalty at common law, but by 
ſtat. of Winton. ll. 73, 74 
But if they had a felon in their cuf- 
_ tody, or incuſtody of a conſtable, 
and he eſcapes, vill had been a- 
merceable, and ſo of the hun- 
dred. OR Ll. 7.4 

In caſe of manſlaughter, where the 
decenna was antiently amerce- 
able, where vill. | 1b. 
If any of the family of clergymen, 
_noblemen, ar knights antiently 
. committed a murder, &c. and 

fled, his maſter was —re—_ 

Y; ID, 


Vor. II. 


| 


How one preſent that takes not 
offender, is puniſhable. ii. 


Where three amercements for one 
eſcape. | mu. 75 


Townſhip amerced for eſcape, tho 
felon never aQually taken. u. 93 


; Jpoſtacy, Vide Religion, | 


Appeals. 
In treaſon long diſuſed; appeals of 
treaſon in hmm wholly ta- 
ken away by ſtat. 349. ui. 150 


Year and day for bringing appeal 


of murder, how computed. 427. 


Whether jury may find. guilty .of 


manſlaughter one appealed of 
__ murder. 449, 450 
In appeals, juſtices of nif prius 
may inquire of abettors, and 
give judgement, and if plaintiff 
nonſuit, arraign priſoner at king's 
ſuit. 11, 41, #149 
May allow clergy to a convi of 
manſlaughter on appeal. u. 41, 
| / | | *149 
If appellant die or releaſe, tho 
appellee be indicted alſo, yet on 
nonſuit of plaintiff, proceeding 
for king ſhall not be on indi- 
_[ment, but appeal. it. #149 
What cauſes of abatement of ap- 
peal. _. | 11, 149, 150 
Where party ſtricken in one coun- 
ty dies in another, appeal in 
7 . R- ER 11, 163 
n appeal of death by writ, per- 
| fo killed is 9c of 4g but ih At 
| peal of robbery writ general, 
and it appears not what goods 
are till declaration. . mu. 221 
Auterfoits convitt and clergy had a 
good bar to indittment or. ap- 
| peal for ſame crime. ii. 251 
And fo, if clergy prayed, and court 
will adviſe upon it, egy 
not aCtually allowed. ib. 
For pleas to appeal, Vide Plea. 
If vs AIG {tand mute, judgment 
of peine fort & dure ſhall be. 
given. IR oY 
_ . Vide Put, 
.B b + 


Fer 


A-reſcuer of a traitor, or one ſuf- 


| : | IN 18 
A TABLE OF THE PRINCIPAL MATTERS 


Vide Reffitution. 
For appeal of rape. Vide Rape. 
For power of coroners in taking ap- 


For / pov in appeals of robbery. 
Vie Ki 


- * peals. Vide {{oroners. 
For proceſs in appeal. Vide Pro- 


* 


_ ceſs. 


\ Fhere clergy oufted in appeal, or not. 


Vide Clergy. PET I . 
For appeal by approver. Vide I p- 
Prover, 


 Þor arraignment on appeal, Vide 


Ipprover. 


Coroner has power to take his ac- 
_cufation. _ ti. Page 67, 221 
Approvement defcribed. ' 11. 67 
In diſcretion of court to admit him 


to approve or not. © 1. 226 
Admitting approver long 2401" 
Of what offenſes approvement ma y 
In what ſaits. it. 228 


When one ſhall become approver. 


wo. ii. 228, 229 
Before whom he may become ſiich. 
Of the manner of approvement 
_ and allowance of it. ib. 
What duty of court on party's 

confeſling felony and praying a 


__ coroner, _ 1. 229, 230 


| What proceſs on appeal by ap- 
| Ver. «Ms BIO, £31. 


Of proceedings on appeal after 
| #ppearance of appellee. i. 


232, 233 


Irraignment. 
Definition and various etymolefies 
bf the word. 344. ii. 216 to 
+ | 219 


 fering a wilful eſcape, or re- 

 *'teiver of a traitor, hall 
arraigned till principal conviR. 

237, 238, 5 1, 598. it, 224 


None to be attaint of treaſon with-. 


out - arraignment, except out- 
lawed, &c. - 3*4, 341 to 350 


not be 


If inditment of murder charye 
one as principal in firſt degree, 
another as preſent and aſliſting, 
if principal in firſt degree net- 
ther appear nor be outlawed, 

| principal in ſecond degree ar- 

" raigned. Page 437. ii. 223 

Felons arraigned on the mainouure 


aft king's (uit, 156, 348 
But ſuck arraignment wholly ouſt- 
_ et by ſtatutes. 11, 149* 


Appeal wars yo at party's ſuit, 
and plaintiff nonſuit on that ap- 

| peal, offender arraigned at #:i»g's 
© ſuit thereon, and fo if appellant 
die or releaſe, and tho he. be 
mdicted as well as appealed, 
yet on nonſuit of plaintiff, pro- 

- ceeding for the king ſhall be on 
appeal only. n. 149*, 221 
But it muſt be where plaintiff hath 
_ declared on appeal by writ, or 
| hath formed his appeal by bill. 
| - UV. 149* 
Where defendant ſhall be arraign- 
ed on appeal, where not. 1». 
R 149*, 150*, 221 
Where appeal bad, defendant = 
be arraigned on indictment, if 
- any, before the court. n. 150* 
If none, court may bind him over 
.* to another ſeflions, and in mean 
time to be of good I - 

| ib. 

In civil ation de wxore raptd cum 
bonis viri, if defendant was con- 
viced, it antiently ferved for in- 
ditment. ib. 
So in ſpecial verdiQ in treſpaſs for 
' taking goods in B. R, if it was 
found that defendant took them 
feloniouſly, antiently this ſerved 


__ for indictment. ni. 150®, 151* 


And ſo if on a juſtification in flau- 
. der for calling a man thief, ver- - 
di be for defendant, and this be- 

| m B. R. and for felony in ſame 
-- county where court. fits, or if 
_ before juſtices of affize, having 
alſo a commiſſion of gaol-deli- 

- very, plaintiff. ſhall be forth- 
- With arraigned on this verdict. 
1, 151® 


But 


' CONTAINED IN THE TWO PARTS, 


But return of reſcue of felon, or 
breach of priſon, not ſufficient 
to arraign party upon. ib, 
In treaſon or felony offender muft 
appear in perſon. 1.216 
Of what parts arraignment of a 
- priſoner confilts. ui. 218, 219 
If priſoner hath me matter to 
lead, either in abatement or 
ar, then he pleads without im- 
mediate anſwering to the felo- 
ny; but im ſome caſes / trove 
_ ne ſoit, then to the felony, not 
may. ny n. 219 
Priſoner _ to be brought to bar 
_ without irons, unlefs danger of 
eſcape, SEE ib, 
But uſually brought to bar i vin- 
' thlis for fear of eſcape; but 
' ftands at bar unboand, till Judg- 
_ ment. —_—_ 
In murder antiently court forebore 
to arraign priſoner on indic- 
ment, till year and day paſt, 

' Whether pending appeal, or not. 
| 11, 220, 249 
But now by ſtatute juftices ſhall 


fry him on indidtmenit of mur- 


der, &&c. tho-within evi and 
if acquitted, he ſhall not be 
difcharged ; but at difcretion of 
juſtices continued in cnſtody ; or 
.on bail, till year and day paſt. 
- " ii. 220, 249, 250 
Where. an inquifition before coro- 
ner 1s returned, and there is al- 
fo an inditment foy ſame of- 
fenfe, on which beſt to arraign 
 Prifoner; and where there 
ought to be a ce/et procefſus 'on 
_ coroner's inqueſt. 11. 221, 222 
In caſe of appeal and indiQtment 
for fame offence, where there 
ought to be a ce/et proce//us on 
inditment. u. 221 
'If indiatment be of manſlaughter, 
_ and coroner's inqueſt of murder, 
beſt to arraign of higheſt offence, 
and fpare the other, nm. 222 
If both of murder, but one infat- 


ficient, then to arraign on good 


_ "O08; "5. -: | li. 222, 239 
If both good, and returned into 
' court þ: 


e ſeſſions, beſt to ate 


raign priſoner on both, (ſo as- 
they be put on ſame inqueſt to 
be tried), and to indorſe ac- 
go or attainder on both pre- 

| ſentments; jury to be direted 
to acquit him on both, if -ac- 
quitted on one, and e& conver/o, 
| nn. 222, 239 


Felon may be arraigned of breach 


of priſon before conviR of firſt 
felony ; contra of eſcape or reſ- 
cue. $ID Il. 224 
Yet if 4. be acquitted of princi- 
© pal felony, he may plead that 
acquittal in var to indictment 
for breach of priſon. 611, 612. 
Eu ti. 224 
Where one brought m on exigent 
fhall be arraigned de novog 11. 
| i 224, 225 
If any exception taken by way of 
abatement, counſel ſhall be aſ- 
- haned;. - 11. 236 
Prifoner ſhould not formerly in 
uw caſe have had a copy, but 
only oyer of inditment ib. 
If exceptions to inditment appear 
material, court can quaſh it, 
_ anddrrect new bill to be ſent to 
grand jury, wherein the faults 
may be amended, and priſoner 
arraigned de novo, Ht. 237 
One indicted on two inditments ; 
one for murder, other on 1 Fac. 
of ſtabbing ; he ſhall be arraign- 
_ "ed on both. 468. ti. 239, 240 
If on ſpecial verdi® finding a fe- 
lony, court erroneouſly adjudge 
it none, and that judgment be 
 reverſt, whether party oy be 
- executed or arraigned de novo, 
; | mn. 247 
Juſtices wonld rarely arraigh pri- 
foner on indiftment, eſpecially 
for murder, within year after 
death, in favour of appeal, un- 
leſs appellant an infant, or evi 
dence very pregnant. ti. 249 
A, attaint Wd Liony by wt Bo 
outlawry reverſed, ' he ſhall 
put to anfwer ſame felony. 


t. 
| 251 
_ One by coroner's inqueR found 't6 
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A TABLE OF THE PRINCIPAL MATTERS. 


rob, ©. ſhall not be arraigned 
on that inditment, but difmifled 
without any judgment, i. 395 


| Juſtices of agi/e cannot arraign at 


K.'s ſuit on nonſuit before them 
on appeal, but this done in B.R. 
on return of poftea. i. Page 404 

How a madman ſhould be treated on 

_ his arraignment, Vide Pbeot. + 


For arraignment of acceſſary. Vide 


Principal and Accellary. 


rreu. 
Who purſues not a felon is fineable. 
448, 449, 484, 593 ii. 75, 76 


On cap, ad_ ſatisfaciendum, doors 


cannot be broke open; but on 
an habere facias poſſeſſionem, they 
Way. | E 458 


Officer entering by outward door 


_- open, may break open inward 
doors. if $2.0 R 24 ib, 
If warrant not ſtritly lawful, yet 
_ if matter within juſtice's, jurif- 
diction, and warrant under his 
| ſeal, officer not to diſpute vali- 
TO REC Rs 460 
Juſtices warrant where void, and 
officer ſubject to falſe impriſon- 
ment. FO : 01.7 
Where matters being within juſ- 
tice's juriſdition, officer ex- 
cuſed. | | 1b, 
Warrant not expreſling certainty 


of crime, irregular, and officer 


cannot break open doors. 57, 


6X "004 
One taken on ſuch, how to be dil- 


charged. » 578. 


If reſcued or wilfully let go, ſuch 
eſcape or reſcue not felony. ib. 
Such warrant erroneous, not void; 
it excuſeth in falſe impriſou- 


ment, real crime being felony, ' 


or crime within juſtices cogni- 
Zance. ib. 
General warrant to take all ſuf- 
. ſpeed void; falſe impriſon- 
ment lies for one taken there- 


on;. contra of rule in B. R. of 


ſame import. $580, 586, 587, 
: 1. 105, 112 


A uſtides may iſſue warrant for trea- 


fon, examine and commit. 580 
"- 7:4 Hah q - 006, ». ” 


. a © 
 þ 0 a 


Where juſtice of foreign county 


may iflfue his warrant againſt a 
felon, and commit. Page 580 


Warrant iſſued by juſtice of proper 
. county to take a felon, he be- 


fore arreſt flies into foreign coun+ 
ty, and is purſued and taken, 
he muſt be carried before juſtice 
of foreign county ; but if taken 
1n proper county, he eſcape into 


the foreign, he may be brought 


before juſtice of either. 581. 

rg © 41. 94. 115 
Conſtable hath ſame protection on 
purſuit and arreſt in orelgn 
county, as proper, whether he 
hath a warrant or not. 11. 94 
Warrant, to whom direQed. 581, 


110. 


May be direQed to a private man, 
| but he not compelhble to exe- 


cute it, 3» 581. Ul. 110. 


Officer reſuſing or negleQting may 
be indicted. : | 581 


_ Conſtable cannot ſubſiitute. ib. 


Conſtable not bound to execute 
warrant out of his diſtrict, yet 
fattum walet. 

Before whom warrant returnable; 


_ _ difference, where returnable 


generally, and where before 
juſtice who made it; not in e- 
leftion of party to go before 
whom he 4 6 A 582. 11, 112 
On warrant for ſurety of peace, or 
good behaviour, or againſt one 
that hath dangerouſly wounded 
another, buſineſs declared, and 
provect demanded. doors ma 
e broke open. 459, 582. it. 
_ 94, 95, 117 


If officer hath once laid hands on_ 


priſoner, he may break open out- 
ward doors to take him. 459 
If warrant direQed to five bailiffs 
two or three may execute1t. ib. 


Sheriff or bailiff, on cap. wtlega- 


tum, cap. pro fine, or other pro- 
ceſs for king, may break open 
doors, if-not opened on de- 


mand; "4050 


Where officer muſt ſhew his war- 
_ rant, or not. 458, 462, 583, 


4k. 92, 116 


A pri- 


$82. 11. 110 | 


F 
"4 i) 


CONTAINED IN THE TWO PARTS. | 


A private man muſt ſhew his war- 
rant, or ſignify contents. Page 
| 459 
What ſufficient notice of a man's 
| being a conſtable, &c, 460 to 
= | 464 
_ Juſtice of peace may grant a war- 
rant on probable ſuſpicion, and 
doors may be broke open by 
him to whom direted. 579, 
'Þ 580, 583 
For what end conſtable, or an 
_ other, during affray, may beach 
open doors, unleſs one danger- 
ouſly wounded or killed. 589. 
| $ | | it, 95 
Of what offenſes conſtable having 
received information, or any 


private man, without a warrant 


may arreſt, and break open 
dovurs on refuſal to open them, 

_ or deliver up party. 589 
Where law makes a private man 
.. an oſhicer, and he may arrelit a 
felon, and in order thereto 
break open doors. 588. 11. 76, 

| 171, 92, 202, 203 
Where conſtable ex officio may 

| break open doors to take felon. 
| ii. 90, 92, 202, 203 
Where conſtable on 4ue and cry 
may break open doors, or not. 
'11. 102, 103 

What previous to breaking open 
©. doors. one 
Difference between private man's 
_ and conſtable's arreſting on ful- 
Picion, 
On excommunicato capiendo doors 
cannot be broke open. 11. 116 
If juſtices.ifſue a warrant to take a 
telon, who is in juſtice's houſe, 
ofticer after demand, &c. may 
break open the door; and ſo for 


ſuſpicion of felony. 11. 116, 117 
Where fheriff on civil procels may | 
break open the houle of an- 


other than. the party againſt 
whom proceſs is. 11, 117 
Judge of B. R. may ore tenus com- 


mand a tipſtatt to arreſt, without 


_ expreſling the cauſe. ii. 586 
Officer or private man breaking 
open a houle to take a felon, a 


Where private man may 


11. 103 


un. 92 


Moſt uſual and ſafe to bring 


treſpaſſer to the owner, if felon 
not there. Ul. 117 
Juſtices of oyer and frerminer may 
iſſue a commiſſion to take one 
inditted before them, whereby 
doors may be broke open, but 
commiſſion muſt be ſhewn if de- 
manded. 11. Page 106 
Conſtable, on his watch'may break 
open doors to keep the peace, 
or in caſe of diſorderly drink- 
ing, or nolle in a houſe at un- 
ſeaſonable hours ' yu. 94, 95 
Conſtable ex officio may arreſt one, 
that has broke the' peace in his 
view, and keep him in his houſe 
or ſtocks. 4 .... BJ 
Where one 1s dangerouſly hurt, 
conſtable may impriſon on com- 
mon fame, or report of another, 
ih. 
Whether on an affray out of view, 
he can arreſt without warrant. 
| - | ib. 
arreſt 
without warrant, whether fe- 
lony done in ſame county, or 
not. 587, 588. un. 76 
A. dangerouſly wounds B. C. be- 
ing preſent may impriſon A. till 
_ brought before jultice, or de- 
livered to conſtable. 558. 11. 77 
Felony committed, a private man 
may arreſt on probable cauſe. 
of ſuſpicion, 558, 595, ut. 
*--. TS; 81 
What are probable cauſes. 588. 
it. 81 
How and in what time private 
man to diſmiſs himfelf af offen- 
der. $89. "12. T7, 81 
bum 
© before a juſtice, or if that can- 
not be done in time, to call con- 
ſtable to one's aſhitance. 590. 
| py, nm. 76, 77 
Whether private man can raiſe 
power to take or detain a felon. 
601. 11. 76 
Prevention of arreſts, a miſdemea- 
nor, not felony. 606 


Of perſons that may arreſt. 11, 72 
What required to maintain a juf- 
tification of impriſonment, on 
Bb 3 
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A TABLE OF THE PRINCIPAL MATTERS 


ſaſpieion, and how officers and 
private men are to juſtify in ſuch 
caſes. ii, Page 78, 79, 80, 91 
No felony, no ground of ſutpicion. 
| >: 78 

No felony done, party arreſted 
may beinlarged, and eſcape diſ- 
puniſhable. ii. 78, 79 


But in caſe of a felony, tho party 


arreſted innocent, who lets hun 
go not being duly delivered, 1s 


puniſhable. 11. 79 
Regularly, party ſuſpe&ting muſt 
arreſt, = is 


What party ſuſpeCting is to do to 
oblige conſtable to affiſlt. ib. 
Juſtice to be acquainted by him 


with whole caſe. ib. 


Juſtification in_aid of conſtable on 
felony done, and a fuſpicion, is 
go00d. 1. 79, 80 

Suſpicion may be by any; impri- 
ſonment muſt be by conſtable. 

| | : 11. 80 

It goods of A. be ſtolen, and found 
in B.'s cuſtody, and 4. makes 
the caſe appear to the conſtable, 
atd requires him to bring B. be- 

fore a juſtice, this is a good juſ- 
tification in 4. ſans averment, 
that he ſuſpected him. ib. 


A felony committed, 4. has pro- 


bable cauſe to ſuſpet B. and 

acquaints C, with the whole 

matter, C. hereupon having proe 

bable cauſe to fuſpett B. may 

juſtify by his own ſuſpicion; 

and ſo may one coming in aid of 
_ dA. to arreſt B, 


ib. 
One may alledge frenty cauſes of 
if 


ſuſpicion, and it ſhall not make 
his plea double : what makes an 


fue upon the whole. ii. 81. 


If private man diſcharge party fuf- 
Qed without bringing him to 
juſtice or conſtable, it is an e- 
ſcape, but makes not impriſon- 
ment illegal. - ub, 
He muſt not carry him to gaol of 


_ * any other county than where 


taken, unleſs there be no gaol 
in that county. 1. 81 
Arreſt on ſuſpicion permitted by 


law, not commanded. ii. 82, 84 


Not ſame privilege in all points 
allowed to him, that arreſts on 
ſuſpicion, as to one arreſting on 
hue and cry, or by warrant, or his 
certain knowledge of the telony. 
ED il. Page T8, 82, 84 

If he, that arreſts on ſuſpicion, 
break open doors, it 1s at his 
peril; it party be a felon, it 1s 
juſtifiable, otherwiſe not; but 
he may enter by the doors open 
to arreſt, 11. 82 

Ta prevent murder a private per- 

fon may break open doors. ib. 

But in all arreſts muſt acquaint 
party with cauſe thereof, ib. 

Party not bound to take notice of 
a private man as authorited to 
arreſt, and may fly from him if 
innocent. 11. 83. 


But is bound to take notice, and 


ſubmit to a conſtable arreſting 
in king's name, or offering ſo to 
do. "." Do 
Private man cannot beat innocent 
man arreſted on ſuſpicion, but 
only lay his hands gently on 
him. | ib. 
A bailiff cannot beat defendant 
before the arreſt, yet after arreſt _ 
and Cape, a bailiff may juſtify 
beating him. < <>. os 
Of officers of publick juſtice vir- 
tute officii impowered by law to 
arreſt felons and Srking ſuſ- 
petted of felony, and who they 


are. - U. 85, 86, £9c. 
How they are protected by law. 
11. 85 


Their aQtings not arbitrary, but 
neceſſary duties; they , under. 
ſevere puniſhments for negle&, 

| "0D ib. 

Need no warrant to arreſt felons, 

| and thoſe probably ſuſpeRed. 


1D, 
All perſons bound to be aiding 


and aſliſting to thoſe officers 
upon their ſummons in preſerv- 
ing the peace, and apprehend- 
ing malefaQtors, eſpecially fe- 


Jons. 11. 86 
It any refuſe, how puniſhable. 581 


__ Aiſt- 


| 


Afftants under common protec- 


tion of law with officers. 11. 


Pape 85 

By ſtatute may plead general iſſue, 
_ "and have double coſts, as well 
as officers. ib. 
Where a private man may arreſt 
a felon, theſe officers may do a 
ID, 

What power juſtices of peace have, 
quoad arreit of felons. ib. 
Juitice ſeeing a felony, or other 
breach of peace done in his 
preſence, may arreſt felon. 587. 


ii. 86 


| $0 he may by word command any 


one to take him, which is a 


good warrant without writing. 

Es 1b. 

But if done in his abſence, then 
muſt iſfue his warrant in writ- 


mg. | iÞ. 
If there be any riot or breach of 


peace like to happen by a tu-_ 


 multuous meeting, &c. he may 
command his ſervant or others, 
to prevent it by atreſting par- 
ties. 11. 86, 87 
It he hath, either from himſelf or 
by a credible information, know- 
ledge of a felony done, and 
juſt cauſe of ſuſpicion of any 
one, he may himſelf arreſt' and 
commit that perſon. 11. 87 
By ſtatute ſheriff injoined to arreſt 
felons, and al] perſons required 
_ to aſſiſt on his ſummons. ib. 
Taking felons belongs to ſheriff, 
as conſervator of peace. 
Sheriff may arreſt one ſuſpeted of 
Mac: 1b, 
Coroner conſervator of peace with 
regard to all felonies, and can 
command them to be apprehend- 
ed, tho he can take no inquiſi- 
tion but of death 11. 88 
Otflice of coxfadle, miniſterial and 
original, or primitive, as con- 
ſervator of peace at cowmon. 
law. it. 88, 90 


Qught to execute precepts of juf- 
tices, coroners, &c. or in de- 


_ tault, hyeable. 


ib. 


2M. -.: 


CONTAINED IN THE TWO PARTS. 


By his original power may, for 
"broznh of SEhce AN fore maſ- 
demeanors leſs than felony, im- 
priſon. ii, Page 88, 90 

If one expoſe an infant in the cold 
to deſtroy it, or charge pariſh, 
conſtable may take him and put 
wo inthe ſocks. - wb... 

If aſſaulted, tho in his own caſe, 
may impriſon party and carry 
him to gaol, | ib. 

But for opprobrious words, or a 
Fomeys hindrance of him to 

ummon trained bands to attend 
mayor of London on his precept, 
held .he could not juſtify zm- 
prionangs but ought to have 
rought party to a juſtice. ib. 

What may be done by conſtable, 

may be done by his deputy ; tor 
by law he may make a deputy, 
who within 7 Jac. ray plead 
general iſſue. 5 1b. 

If one menace to kill another, on 
complaint conſtable may arreſt 
and put him into the ſtocks, tull 
he can conveniently bring him 
toa juſtice, and to avoid preſent 
danger. 11. 88, 89 

Conſtable cannot take ſurety of 
peace by recogniſance, but whe- 
ther by bond, and that for affray 
or menace of breach of peace in 
his view. 11. 89, 90 

If he be informed, that a man and 
woman are incontinent together, 
he may take neighbours and ar- 
reſt them, and commit them to 
find ſureties for good behaviour. 

P50 Wy. | 

Whether he may arreſt one ſnſpi- 

ciouſly reſorting with women of 

ll ſame to a houſe ſuſpe&ted of 
common bawdry, and what 2 

goud juſtification for him, or 

any in his aſhitance to ITY 

1b. 


May arreſt ſuſpicious night-walkers 


and men that ride armed in fairs 
ar mazkets, or elſewhere. ub. 


May execute his office on inform - 


ation and requeſt of others, thai 
{ſuſpect and charge offenders but 
with ſuſpicion.  ' _ uib% 
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Where felony done, he may ex 

| pic arreſt and impriſon, til] 
elon can conveniently be con- 
veyed to a juſtice or common 
| pap il. Page 89, 90 

Al! one, whether felony done in 


ſame vill, or in any other vill 


or county, if felon be within 
vill, where he is conſtable. ib. 
Is by law injoined to take a felon, 
and, if he neglects his duty, in- 
dicable. ii. 91 
Not material, whether he ſaw fe- 
lony committed, or hath it by 
complaint and information; in 
both caſes bound to take felon. 
and ſearch for him within limits 
of his juriſdiftion, and to raiſe 
hue and yy ib. 


If a felony done, 4. ſuſpeRts B. 


on probable grounds, and ac- 
quaints conſtable, and requires 
his aid, conſtable may appre- 
hend B. tho ſuſpicion ariſe in 4. 
firſt. AR bh tb. 
But 4. ought to be preſent. ib. 
He ought alſo to inquire and ex- 
amine circumſtances and cauſes 

_ of ſuſpicion of 4. which tho he 
cannot do on oath, yet ſuch in- 
formation may make it conſta- 


ble's ſuſpicion. 11. 91, 92 
A felony in fa muſt be done, and 


- conſtable muſt aver it in his plea, 


and it is iſſuable. 11. 92 


Conſtable, officer known within 


 _ vill, preſumed of ſufficiency. ib. 
Conſtable to do, his duty, as well 


in caſe of probable ſuſpicion, as 


aQual felony. i1. 93 


On a ſudden affray he may put 
parties in ſtocks or priſon, till 
their paſſion or intemperance be 
over, | ib, 

If crime committed, for which con- 
ſtable may arreſt, whither he 


may convey priſoner. ii. 95 
Safeſt to carry him before a jugce. 
| Þ 


Till he can conveniently convey 


parties arreſted to a juſtice, or 


common gaol, he may detain 
them in ſtocks, if none in that 


vill, then in thoſe of next. ii. 

| Page 95, 119 

If he be of quality or fick, bow 
long, and where conſtable may, 
and ought to keep him. 11. 96, 
$72 ©1119, 120, 122 
Charges of ſending malefa&tors to 
gaol by common law are to be 
born by vill, where apprehend- 
ed; but by ſtatute by priſoner, 
if able; if not, how levied. 
11. 96 
Commiſſion iſſuing out of Chancery 
to take F. S. and his goods, 
before indifted, againſt law. 
OE 11. 106 

Yet a good juſtification in officer. 
; | my 1b, 


Sheriff at common law might iſſue 


a warrant, to take a felon before 
indictment. 8 11. 107 
Coroners by their warrants may 
attach man-ſlayers after inquiſt- 


tion finding them guilty. ib. 


May alfo make out warrants a- 
gainſt perſons preſent, and not 
guilty; againſt burglars and 
robbers. bs 

If warrant be barely for a miſde- 
meanor, officer cannot purſue 

arty into another county ; but 
In caſe of felony, affray, or 
Kats 4s wounding, officer may 
purſue him, and raiſe hue and 
cry upon him into any county. 
. 1. 115 

Fuftice's warrant ſuffcient cauſe of 

ſuſpicion and purſuit. ib, 

One Devi wort to arreſt for 

felony, ©. cannot make a war- 


rant to another as his deputy, 


or command another to execute 
it in his abſence. ib, 


Warrant directed to a known of- 


ficer, enough for him to ſay, 7 
arrefe, Te, "11. 116 
Safe for officer to acquaint party 
with what he arreſteth him for. 


A warrant of a juſtice may be ex-_ 


ecuted in a franchiſe. iÞ. 
If juſtice hath juriſdition, tho he 
err in granting _ YT of- 

| [TNT CET. 


mo =) 
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CONTAINED IN THE 


\ ficer in executing it excuſable. 
| il. Page 119 

Yet in ſome caſes, as touching 
rates ſor the poor, tho he hath 
juriſdiction by 43 E1:z. officer is 
puniſhable for executing war- 

| rant, where none ought to iſſue, 
becauſe a circumſcribed jurif- 
diction. - - il. 119 

| After arreſt officer forthwith to 
bring party to gaol, or tojultice, 
according to warrant. 1. 
When he hath brought him to jul- 
| tice, yet in law he is in cuſtody, 

_ - till either juſtice diſcharge or 
bail him, or till he be aCtually 
committed. 


Juffice of Peace. 


. 


Where killing peace-officer is murder 


or manſlaughter« Vide Purder 


and Jzanslaughter. 
Where killing a felon, that reſiſts or 
flies before or after arreſt, is juſ- 
_ tifiable or not, Vide Yomicide, 


Vide Commitment, Yue and 
Cry, Juftification, and Peace 
i G IctkT. : 


| Arſon. | 
Defined. 11. 566 
Felony at common law ; irreple- 
viſable by ſtatute; antient judg- 
ment burning.  iÞ 
By 8 H. 6. letters of menace were 
treaſon. _ 


fionalem, but domum. _ ib 
What ſhall be faid Jomus. 567, 568 
Where felony, or not, to burn a 
' barn or out-houſe. 
In Northumberland felony by ſtatute 
_ to burn a ſtack of corn. 568 
Burning houſe of another. felony ; 
but if tenant for years burn his 
' own with intent to burn ano- 

ther's, and none but his own is 

burnt, only a miſdemeanor ; 

contra, if houſe of another burnt. 
567, 568 


Setting fire to a ' houſe without 


burning any part, no felony; 
contra, if part burnt, felony by 
968, 269 


common law, 


| 11.120. 
For more touching warrants. Vide 


567 
Not ſaid in indictment domum man- 


567 


| 


E564 Kk 
TWO PARTS. 


Muſt be a wilful and malicious burn. 
ing, elſe only treſpaſs. Page 569 
A. intending to burn B,'s houſe, 
burns. C.*s; felony. Pw Þ 
Where burning a houſe, out-houſe 
or barn, ſhall be ouſt of clergy, 


or not, 967 to 575 
Acceſlaries before ouſted by 4 & 5 
P. & M. 5172 to 575 


Whether attainder by outlawry 
tormerly ouſted them of clergy, 


ns _ "Bp 
'Whether men in orders convi&' 


. hereof ſhall have clergy. 574 


Affault, 


Where one enters on poſſeſſion of 
another, where juſtifiable, where 


Vide Fomicide, WPurder and 
Manslaughter, 


Ifſembly. Vide Riot. 


Ifſent, Vide Principal and 
Iccellary. m 


| Aſſiſe, Vide Juſkice of Iffiſe. | 
Iſffociation. Vids Commiſſion, 


Gaol-delivery, Dyer and 
Termimer, EE LR | 
Attainder. 


None to be attaint without being 

arraigned. _ 11. 344 #0 350 

Clergy allowed to one attaint 521 
Whether outlawry 1s an attainder 
521. ii. 350, 352 


Vide Forfeiture, 
Juterfoits acquit, aftaint or 
convict, Vide Judgment, 
Þleas, Uerdict, a ts FH 
Bail, 


NNE bailed is in cufodid; con- 


tra of one let to mainprize. 


325, 620 
How 


4 
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How the ſeveral eritries are, and 
of other differences between 
bail avd mainprize. ii. 35, 124, 

Page 125 

Admitting bail, where it ought 

. not, a negligent eſcape, but 
not yoluntary, except by deſign. 
596, 597 

Bail antiently taken in no ſum 
certain, but treditur in ballium 
to 7. $. which is the uſual form 

 _ Jn all civil actions 1.125 

- Of bail corpus pro corpere; now 
rarely uſed; why diſuſed; anly 
fined, if he brought not in prin-. 

_ Cipal at the day ib 

In civil ations this bail ſometimes 

_ mn uſe 1b 
Uſually bail only a recogniſance in 

a ſum certain, for appearance of 

a felon; principal bound in 

doable theſum. Fige the form ib 

What fort and number of ſureties 
are required, bat theſe things, 
as well as the ſum, diſcretionary 

mm. him who takes recognizance ; 
therefore ſureties may be exa- 
mined upon oath. _.uÞ, 

What the words ad flandum juri 
—__ 7: $86 

Form of the true and regular bail, 

- wherepartyan mfant, or in pri- 
fon, and fo abſent ; bereupon a 

- warrant iſſues under hand and 
fea] of the perſon who takes the 
bail, for bis znlargement, called 
——_ ib 

Shs] of zuſtice not neceſſary ; ſub- 
ſcription ſufficient. OD 

If party bailed by juſtice before 

commitment, or if committed 

_ and brought iato B. R. or ſefhions 

| to be bailed, then himſelf is alſo 
bound $4 ib 

- Sometimes recognizance ſimple, 

___ with a condition added for his 

zearance, and ſometimes con- 

dition contajned in body of re- 
 _ cognizance. = | 

When any is bailed for any miſde- 
meanor by B. RK. either on re- 
turn of 4aheas corpus, or other- 
wafe, the return or record ought 


to be firſt filed, and a committi» 


They on 1 


tur mare/callo entered, and then 
bail taken. Page ii. 126, 127 
All bailed in B. R. are de fatto, or 
ſu>poſed in law to be in cuftodid 
mareſcalli. tt. 327 


Snch bail not only a recognizance 


in a ſum certain, but alſo real 
bail, and they are his keepers, 
and, if cauſe, are puniſable b 
fine beyond the ſum Acgcd: en 
and may reſeife priſoner, if tliey 
fear his eſcape, or render him in 
their own diſcharge. 11. 126, 127 
Regularly, in all offenſes againſt 
common law or fatutes, tnat 
are below felony, cfferc 27 bail- 
able, except after juugment, or 
bail be oy 1 by ſtatute 1 127 
What ſtatutes relate to bling of- 
fenders --Mh. 2F 
Who antiently were , princ:pally 
concerned in bailing them. 11. 
127, 128, 136 
Who bailable by common law, or 
not. il. 128, 129 
Expoſition on 3 E. 1. 1. 127 zo 136 
B. R. may bailin any caſe whatfo- 
ever, either in treaſon or mur- 
der, but this diſcretionary, not 
de jure. 11. 129, 148 
Whereon bail may be taken by 
B. R. viz. on original wdict- 
ment, £&c, 11. 129 
One found gwlty of homicide /e 
defendendo, juſtices of zeol-deli- 
very may certify it into ahance- 
ry, that he may ſue his pardon 
on courſe, and may bail him till 
next ſeſſions. | ib. 
nquiſition before coroner 
finding it /e defendendo ſpecially, 
may bail party till next ſeſſions to 
- pracure {uch pardon. wu. 130 


They may in the interval of the 
ſeſfion hail a caonvit of man- 


ſlaughter having a pardon to 
plead, to another ſefhons: ib. 
But xf one be convit on-trial a- 
gaink apinion of the. judge, 
Judge cannot bail him to fue 
is pardon, 11. 130 


While court adviſeth, whether 


 conviRt within clergy, be is not 
bailable. U. 180, 131, . 32 
| One 
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CONTAINED IN THE TWO PARTS. 


One indited of murder at a ſeſ- 


fions of gaol-delivery prays his 
trial, but proſecutor for #:ng 1s 
not ready: on cauſe ſhewn, 
juſtice of gaol-delivery may bayl. 
11. Page 131 

One arreſted by #ingz's perſonal 
_ command, not bailable on writ 
de homine replegiando, yet by B. 
'R. on chancery on an habeas 
corpus, 1b 


Such a mandate under the great 


ſeal, void ib 


Common writs de homine replegi- 


ando, or de manucaptione directed 
to ſheriff | 11. 132 
Some crimes not bailable for the 
heinouſneſs, other for the noto- 


riety of them 2 ib 
Perſons outlawed not bailable by 
3 &. l, 1b 


If an outlaw of felony be taken on 
a capias utlegatum, and plead in 
avoidance of outlawry, or bring 

_ error to avoid it, B. R. may bail, 
whether outlawry on appeal or 
indictment 11. 132, 133 

If one be indifted or appealed for 

_ a ballable offenſe, indictment or 
appeal hinders not his bailment; 


vide where not allowed till he 


had pleaded to the indictment 


| Tfone be indicted before Jultices 


of a higher uriſdiction z as be- 
fore juitices of oyer and termzner, 
' he cannot be bailed by juſtices 
of peace _ / ib 
Perſons having abjured for felony, 
not bailable 2. 
Taken in the mainouure not hail- 
able, but that is. intended of 


thief himſelf © * 


Felons breaking priſon, not bail- 
able ib 
Nor notorious thieves; herein 
common fame may be oppoſed 
againſt their bailing, unlels they 
ſhew reaſonable evidence to 
prove their innocence 1þ 
Nor perſons approved, except ap- 
proven be dead, or hath waved 
his appeal, or perſon accuſed 


be of good fame ib 


pl 


Nor perſons arreſted for arfon ii. 
Nor for faliifying king's coin ii, 13& 
Nor for counterfeiting &:ng's great 
or privy ſeal ib 
Nor one excommunicate, unleſs 
for a temporal cauſe, and then 
on a prohibition granted, he 
may not only be bailed, but de- 
lIivered, or on an appeal, and a 
ſpecial writ Je cautione admit- 
tendd, which if not obeyed by 
the ordinary, a ſpecial writ 
may iſſue for his enlargement 
| it. 134 
Nor one impriſoned for ſome open 
miſdeed; as if 4. dangerouſly 
wound B. he may be impriſon- 
ed till it be known, whether 
party will die or live, and re-. 
gularly, not bailable till danger 
appear to be over = 
Nor priloner for treaſon, that 
toucheth the &4:zg, whether in- 
dicted or not ib 
But all theſe crimes are bailable 
by B. R. ib 
Who bailable by ſheriff by 3 E, 1. 
il, 134, 13$ 


Perſons indicted before him of lar- 


ceny, if of good fame ii. 134 
Or impriſoned for a light ſuſpi- 

cion . ib 
Or indicted for petit laregny ib 
Or acculed of receiving felons ib 
Or of commandment, force, ar aid 
to felony done ib 
Regularly in all felonies, even 
murder, accefſary bailable, till 
principal attaint 31. 135 
But, principal once attaint, and 
then accellary taken, he ſhall 
not be bailable till he hath plead- 
ed to indictment, but after plea 
pleaded he ſhall ib 
One indiQted for offenſe, where- 
fore he ought not to loſe life or 
member, bailable, ſave for offen- 
ſes againſt a&s oulting hail ib 
One appealed by an approver ſince 
If tenor of mittimus be to detain 
one without bail or mainguile ; 
yet 


A TABLE OF THE PRINCIPAL MATTERS 


et if offenſe bailable, he may 

e batled * 1i. Page 135 
Penalties of 3 E. 1. for bailing one 
not bailable, and for detaining 
perſons repleviſable, after furety 
offered ib. 
Juſtices of peace being inſtituted, 
bailing offender devolved on 
them 11. 136 
Therr power of batlment extended 
farther than ſheriff's, and in 
fome kinds, than limits prefcri- 
bed by 8 E.1 1b, 
In ſome reſpe&s ſheriff's power, 
as to bailing in crimes not ca- 
 pPital, inlarged by 23 H, 6. ii. 
- 136,137 
By 34 E, 3. Juſtices of peace have 
' power to take and commit ma- 
efaQtors, or bind them to good 
behaviour. 1i. 136 
1 R 3. gives to any one juſtice 
wer to bail any priſoner for 
elony, and excepts not man- 
flaughter. 


- 


they could bail till inditment 
at their ſeſſions. _ ib. 
. 3 H. 7. repeals 1 R 3. as to bail- 


ing by one juſtice, and gives it | 


to two juſtices, whereof one of 
the gaorum; it limits their power 
of bailment to caſes bailable by 


Jaw, and takes in 3 E. 1. as the 


_ direftory, who are bailable by 
law. bs 1b. 
1&2 P. & M. expreſly makes 3 
E,-1. a direQion for bailing of- 
" fenders. ii. 128, 132, 137 
By 1&2 P. & M. one arreſted 
for manſlaughter, or other fe- 
 lony bailable by law, or ſuſpi- 
cion thereof, ſhall not be bailed 
but by two juſtices, one of quo» 


rum, both to be preſent at bail- 


ing ſuch offender, and certify it 
. at next gaol-delivery. 11. 138 
' But juſtices of peace and coroner 
in London, &©c. to do as for- 
merly. | ib. 
Juſtices of gaol-delivery may fine 
zuſtices of peace offending againſt 
this ad, | "ions ib, 


1. 137 - 
_ Before this a# doubtful, whether 


2 & 3 P. & M. only provides for 
examinations, £&c. to þe taken 
by juitices, as well on commit- 
ment, as bailing priſoner ſor 
manſlaughter, or other felony, 

ij. 138 

The queſtion, whether juſtices of 
peace may bail in manſlaughter, 
coniidered. 11 138, 139, 140 

In murder B.R. only can ball. ii. 

.139 

In manſlaughter, if there be plain 
proof, or a confeflion, that one 
was killed, and that by F. S. 
whether done ex maliti4 preco- 
gitatd,. or on a ſudden falling 
out, or but /e defendendo; yet 
one or two juſtices (whereof 
one of the quorum), cannot bail 
by any law in force. ib. 

Whether it doth con/tare de perſond 
"occidentis, or de modo occidend!:, 

_ or not, yet if party indicted of 
manſlaughter, or tho it were but 

| fe defendendo, juſtices of peace 
cannot bail. 55: = Bis 

But if manſlaughter committed, 
and a party ſuſpe& is brought 
before two jultices of peace 
(whereof one of quorum), and 
there be any doubt of identity 
of the perſon, they may bail 
him by 1 R. 3. Is . » 

| R. 3. the bafis of 3 H. 7. and 
this of 1 & 2 P. & M. ib. 


'SE. l. (Weftm. 1.) tho it fay de 


morte hominis, there is no bail at 
common law, it muſt be intend- 
ed, when offender is certainly 
known; for it generally pro- 
vides, that perſons taken on a 
light ſuſpicion ſhall be bailed. 
1b. 

1 & 2 P. & M. ſuppoſing one 
taken for manſlaughter bailable, 
muſt mean ſuch a manſlaughter, 
where party is only ſuſpeRed, 
not where fact. is done by him. 
ii, 139, 140 
repiegianda 
11. 141 


Where writ de tomine 
lies, or not. 


Of the general writ manucaptione. 
| tb. 
Where 


Where it lies. it. Page 141, 142 
Some taken by writ or proceſs 
may be bailed, wirtute officin 


| 11. 143 
Where ſpecial writs of mainpriſe 
la 11, 143 


Priſoners for felony antiently bail- 
ed to ſerve king in his wars 
B. R. may, wirtute officii, bail any 
brought before them 11. 148 
Sheriff might formerly, ex officzs, 
at common law bail offenders 


indicted before him in his Turn, ' 


or on a commiſhon to him, but 


this power transferred to juſtices 


of peace Hi. 148, 149 
Marſhal of B. R. took on him an- 
' tiently, virtute officir, to bail 
nd indicted or appealed, 


ut this power wholy oulted by _ 


ſtatute | ii. 149 
At common law, without aid of 
18 Eliz, priſoner acquitted 
might be bound to his good be- 


haviour, if of ill fame. 


ted to juſtice of ni// prevs, if 
| Priſoner be bailed to appear mn 
B. R. and appear not, priſoner 


fault recorded; and ſo on re- 
turn of poftea, new proceſs a- 
gainſt priſoner and his bail 11. 

| TER 404 
Perſonating bail, felony /ans cler- 
gy by 1 | 
of blood, or loſs of dower 
Bail taken, but not fled, not with- 


in it, [but fince made felony]. 


id, 
Vide Habeas Corpus. 


Bailiff, Vide Irreft, Tomicide, 
Purder, ; 


. Bailment, Vide Larcinp. 


Barretry, _ 
Whether in inditment will need 
be alledged. 11. 180 


Triable ge corpore comitatis ib. 
A barretor is ſo every where ib, 


ib. 


li. 394 
In indiament or is 127 tranſmit- 


Fac. but no corruption. . 
696 


CONTAINED IN THE TWO PARTS. 


Baffard-child, Vide Evidence, 
Jndictment. 


Behaviour, 


At common law, without aid of 
18 Eliz., priſoner acquitted 
might be bound to his good be- 
baviour, if of ill fame. ii. 

Page 39% 


 Bigamy, Vide Poligamp. - 


Bona- 4 catalla, Vide Jndia- 
ment, Reftitution., 


Breach of Peace, Vide Irref, 
 Raof, Julfice of Peace, 


Breach of Priſon. 


Thereby cauſing eſcape of traitors, 
treaſon ; but to make it ſo, they 
muſt be aQual traitors; ſo of 
felons, felony. 141, 234 to 

ES ES -./v S 

Priſoner for treaſon, £&'c. break- 

ing -priſon may be indited be- 

fore convitt of principal offenſe ; 


| | .. contra of eſcape'or reſcue 237, 
to be called on his bail, and de- 


238, 269, 611. ii, 224, 254 
Breach of priſon by traitor only 
felon : | ll, 23T 
War levied to break priſon, with 
intent to deliver ſome particular 
perſons, unleſs impriſoned for 
treaſon, only a great riot; but 


_ If to break priſons generally, 


136 
_ Conſpiracy to enlarge a traitor, a 


treaſon 


miſdemeanor only 326 


 Reſcuing priſoners for a new trea-" 


ſon, tho not expreſly mentioned 
| In the a#&, is by neceſſary con- 
ſtruction treaſon 236 
If commitment not in writing un- 
der ſeal, breach of priſon, ſave 


| by a court of record, no felony 


583, 584 


I Breach of priſon by priſoner for a 


miſdemeanor, felony by common 


1 oF 607 
Expoſition on ſtatute de frangenti- 
jag priſonam 


: 
. 


608 to 612 | 
What, 


. 


- 


A TABLE OF THE PRINCIPAL MaTTER3 


What # prifon within this a. 
| Page 608, 609 
What being in priſon for fuch a 
__ cauſe as requires judicinm vVite 
_ vel m#mbrorum 609 to611 
Capital offenſes only intended by 
theſe words » 0 
A priſoner for petit larciny or ho- 
micide. /e defendendo, &c. breaks 
priſon, no felony 
But if commitment expreſs larciny 
* abore value, or manſlaughter, 
tho de Fad otherwiſe, felony. 
ib, 

If mittimus want a regular conclu- 
'fton, ſufficient; but /ar3 cauſe 
expreſſed, whether felony ib. 
When breach of priſon firſt became 
- $elony GI 610 
Enough, if priſoner hath a notifi- 
_ cation of offenfe whereof arreſt= 
ed, to make breach of priſon 
felony x | ib, 
If offenſe, for which party com- 
record, as indiQment, neceſſa- 

' ry a felony be done, and fo 
laid in inditment, and proved; 

_ elfe Þreach of priſon no felony ; 

_ contra, if it appear by record. 
599, 610 
Breach of priſon within clergy, 
_ tho principal felony not 612 
Breach of prifon by one commit- 
ted for ſuſpicion of felony, if a 

| felony done, is _—_ 610 
One committed for a felony made 
| by ſtatute Pui/ne to 1 E. 2. 
breaks prifon, felony 611 
Prifon fired without privity of pri- 
foner, he may break it to pre- 

| Terve himfelf Es ib. 
If gaoler fet 'open priſon doors, 


and a felon eſcape, no felony in 
> lp © 
If guer reſcued, or priſon broke 


_ prifoner 


y ſtrangers without his gy 
fo felony in priſoner, but in 
ſtrangers as a reſcue; but if by 

. Kis procurethetit, felony in him, 
' 8s a breach of priſon ib. 

If felon acquitted of principal fe- 
Tony, Ne ſhall not be arraigned 
of breach of priſon, or if indiQ+» 


2 


mitted appear not by matter of 


- ed for the latter before acquit-. 
, fed of the former, and then be 
' acquitted of the former, he may 
plead 1t in bar to indictment for 
the latter. 'Page 611, 612. ij. 
224, 254, 255 
Breach of priſon carries a pre- 
 fumption of guilt, and is a fe- 
lony fuper-addet to the former. 

ON 11. 133 


Vide Efcape, Evidence, Jndict- 
ment , Reicue, 


- Bribery. 
Thetp, C. 1. adjudged to death for 
nt | 262, 263 
Buggery. 


Buggery with a than or beaff, 
| principal ouſted of clergy by 25 
HM. 8. revived by 5 Elzz. acceſ- 

faries before and after within it. 


PRE NO. y 669 
Debet effe penetrania 628, 629 
Emiffo, evidence of __ 

| g 


Minima penttratio makes the crime 
* adſque emiſfioie 13ers 
Woman tay be guilty with a beaſt 

within this a&# By 669 

If committed on 'one of age of diſ- 
cretion, both felons ; otherwiſe 
only the agent v0 

All prefent and afliſting, principals 

ID, 
Burglary. 

Watching at lane's end a pre- 
ſence, and makes party a prin- 
cipal _ 439, 534, 555, 563 

Hamſeckten explained 547 

In a vulgar acceptation how burg- 
ly underſtood 548 

Divition and deſcription of legal 

. burglary 549. ii. 360, 361 

It muſt be in the night 549, 550 

How inditment muſt be ib. 


Whea it ſhall be ſaid night 550, 
$57 
Both 
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- CONTAINED IN THE TWO PARTS. 


Both breaking and entering muſt 
bein the night, and a felony done 
or intended Page 551, 555, 559 

But if hole broke one night, with 

intent to enter another, and 
they come the next night, and 
commit felony thro the hole, 
burglary 551 


Antiently barely coming with in- 


tent to commit it, capital 1b; 
Diſtintion between breaking in 
law and fat 551, 552 


A bare breaking in law not ſuifi- 


. cient to make a burglary ib. 
What an aRual breaking 552 
Burglary by fraudulent pretences, 

and where it may be without 

 aQuual breaking 552, 553 
Whether going down a chimney to 

| ſteal, be burglary "$52 

Servant in the night opens a door 

and: lets in a thief to rob his 
maſter, burglary in both 553 


 . enters by an open door, &c, 
and then unlatcheth a chamber- 


door to ſteal, burglary ib. 
If a thief be lodged m an inn, and 
in the night ſteal goods, and go 


_ away; or if he enter ſecretly in 


' the day, and ſtay till night, and 
_ then fieal and go away, not 
burglary ; contra, if he open an 
mner chamber-door and iteal. 

| ib. 

Servant in the night draws the 
| latch of a ftair-foot-door, and 
 enter's his maſter's chamber to 


| murder him, burglary 554 
Whether opening door to go ont 
be burglary | ib. 


Mhether, if door of the chamber 


of a lodger in an inn be latch- 
. ed, and a lodger in the night 
open his own door and ſteal 


goods in the houſe, be burglary | 
| 1b 


But if he open chamber of another 
| lodger to ſteal his goods, burg- 
 lary ib. 


| It muſt in that caſe be ſuppoſed of 


| the manſion-houſe of the inn- 
keeper 


a cheſt and Ntealing, not burg- 


| 554, 55 A ſhop is parcel of a manfie 
Entring: per oftia aperta, breakin =: 


lary, becauſe cheſt not part of 
houle contra of a ſtudy, count- 
ing-houle or ſhop, tho not uſually 
| lodged in the ſtudy, &c. autre 
of a cupboard or counter fixed 
to the houſe Pape 554, 553 


A. with intent to rob $8. breaks a 


hole in his houſe, B. for fear 
throws out.his money, A. takes 
it and carries it away, whether 
burglary SES 555 
Where putting hand, hook or piſtol 


_ within window, burglary 553, 


| 555 
But whether ſhooting without, and 

| bullet coming iu be an entry, 
to make it burglar 555 
A. ſends infant of ſeven years in 
. at window, who ſteals and de- 
| livers goods to A. burglary in 2, 
tho child who made the entry, 

| be excuſed 555, 556 
So in huſband, where wife in his 
preſence, and by his coercion 
commits burglary, tho ſhe ſhall 
be acquitted 556 
How mditment ought to be for 
breaking and entring a chureh. 

| ib 


May be committed of a houſe, tho 
all perſons out | ib. 


So, it one have two kouſes, and 
live m them alternately ib; 
A chamber in a college or mn of 
court, -a mauſion-houfe 529, 
521, 528, 556 

Muſt be laid domum manſ/ioralem, 
and not donmmn 55@ 
How indi&tment laid for breaking 
lodgings of a ſervant of the #ing | 
at Whitehall 522, 523 
Whether it can be committed of 
- a lodger's chamber in houſe of 
another, and whoſe manſion. 
houſe it ſhall be ſuppoſed 556 
If lervant's lodging be broke open, 
whoſe manſion-houfe is ſhall be 
ſuppoſed 551 
A tent or booth not a manſion- 
houſe, therefore provided for by 

. ſtatute > Ob. 
NN. 


houſe ib. 


4. de- 


F. demifes to B. # ſhop parcel of 


his houſe, burglary may be 
committed of it, if leſſee or ſer- 
vants ever lodge zhere; contra, 


_ If they only work there. Page 


557, 598 

Where out-buildings, as barns, 
£9. are parcel of manfion-houſle, 
and burglary may be committed 


of them, or not. 558, 559, 
-,,V0T 
Burglary, how antiently defined. 
| | 299 


Whether breaking wall about 
| houſe or gate thereof, and en- 
tring . per oftia aperta, be burg- 
mary | id. 
Clearly not, if thief come over wall 
of the court ib, 


Muſt be proved to: be ed imien- 


tiene to | commit ſome felony, 
not ad verberandum, tho killing 
may be the conſequence 561 
Tho intent not accompliſhed, yet 
burglary, and fo differs from 
robbery Fn hs 561, 562 


Intention muſt be of a felony by 


common law, and not newly 
- made by fatute a 


Breaking houſe with intent to com- 


mit a rape, tho per a/cuns no 
burglary, yet otherwiſe ib. 


In burglary thoſe without aſliſting, 


ouſted of clergy 
Simple burglary, 


- 11. 359 
1. When any 


one in the houſe, and put in- 


| fear. 2. Where none put in 
fear, or none in the houſe, 11. 
360 


Principals ouſted of clergy in for-_ 


mer by 1 E. 6. and in latter by 
18 Eliz. 549, 555, 562, ii. 


"1 ABD . .N, $61, 363 
4 & 5 P.&& M. extends not to 
| burglary at large 564 


'Df ſpecial or i xr burg- 
| Cw cckip To, - from, or rob. 
'bing of houle 


Ss, 


. 


; | 360, 361 
Acceſſary before not ouſt ſtill late 


io | 
[ | | 


A TABLE OF THE PRINCIPAL MATTERS ®. 


——Kobbing one in his dwellings 
- houle, the owner, &c. t:rrein, 
and pur in {ear. | 


In what caſes, (as verdifs, con- 
Feffon, ftanding mute, challenge 
ultra 7weaty, and not diredly an- 
ſwering) clergy taken away. 
Page 518, 548, 562. ii. 35l 
Acceſſaries before in al} caſes afore- 
faid ouft on indiatment, in what 
_ caſes only in appeal 521, 562, 
4s 563: - 11. 362 
23& 25H. 8g & 495 P. &.M. 
require itealing as well as break- 
ing 563. (ii. 352, 361 
Expoſition on 25 H. 8. as to ouſt- 
ing clergy in a foreign county, 
revived by 5 & 6 E.6. and now 
in force 518, 519, 536. ii. 
311, 348, 351, 352 
In 23 H.8. a faving for clerks, but 
_ by 1 E. 6. equally exempt with 
others . 517 to 521 


Clergy allowed to one attaint 521 


.- W.$52 
If a ſtranger only be in the houſe, 
clergy allowed it. 352, 353 


Breaking a houſe by day or night 
with mtent 'to ſkeal, any one 
_ being therein and put m fear. 


In what caſes principal 'ouſt by 
1 E. 6. both in appeals and in- 
ditments. 520. ii. 353, 360, 

| 361 

Where in a foreign county by 5 & 
6 FE. 6. 111. 353, 360, 361 

Acceſſaries before ouſted. 562, 

as 563. ii. 362 

If breaking be in the night, ſuch 
breaking muſt amount to burg- 
lary, and then it ouſts clergy, 
if 1t be with a putting in fear, 
tho no robbery . 1. 353 


It requires an actual broeking, and 
e 


an entry, to commit a felony, 
and ſo laid in indittment, and 
alſo a putting in' fear. '548, 
p | 049 


#0 


j 


CONTAINED IN THE TWO PARTS. 


1f'it be in the day, it muſt be ſuch 


a breaking, as hath an aQual 
robbery joined wtth it, to ouſt 
_ clergy * 11, Page $59 


In cafe of breaking a houſe in the _ 


day, committing a robbery 
therein, and putting in fear, tho 


one only enters, others preſent _ 


and aſhſting ouſted. of clergy. 
| 11, 359 


Robbing any perſon in his dwel- 
ting-houlſe, the. owner, &c. be- 
.ing 1n any part of the houſe, or 
withia its precincts fleeping or 
waking, tho tjere be no putting 


 1n fear, and this extends to 


booths in fairs. 


' Principal ouſt by 5& 6 E.6. on 


conviction only, [ but by late act 
in other caſes}. - - mal 
Acceſlaries before, where a rob- 
bery committed, and any perſon 
within the the bouſe put in fear, 
ouſt by 4 & 5 P, t& M7. but not 
without robbery. 521, 548. 
ii. 355, 360, 361, 362 


 Adtual breaking, ſuch as would 


make a .burglary,. and taking 
required, but not putting in fear. 
526, 521, 548. 
362 

How indiQtment mult be laid. ii. 
” eds 354 
A thief coming into the houſe by 
doors open, breaks a chamber- 

_ door or counter,and takes goods, 
a breaking within this a, whe- 
ther breaking a cheſt not fixed 
to the freehold be fo. 523, 524, 


| TO ERg. 526,. 527. 
One coming to a tavern ſtole a_ 


cup brought him to drink in, the 
owner, &c. being in the. houſe, 
was ouſted of his clergy on this 


at, quere -, 923. 
 Robbing a ſhop in Yeftminfter-hall 


not. within 5 & 6 E.. 6..to be 
.oulted of clergy , 524, 525 


Where a ſeryant ſhall be be. ſaid 


- to.hreak the houſe, Qr-not. ii. 
 Vou, Þ, 


ji. 354, 355, 


354, 355 


A ſtranger only being in the houſe, 
clergy not ouſted 1i. Page 355 
To what caſes it extends ib, 


It extends to appeal, as well as® 


indictment ib. 
Whether, on this Ratute, he that 
enters only be ouſted of clergy. 
TO ii. 359 


Robbery to the value of 5s. out 
of any dveiling-houſle, or out- 
houſe thereto belonging, tho 
none in the houſe. 


Principal ouſt by 39 Eliz. 524, 525 
Acceſſaries before not [| till late ſta- 
tute]. +". the BIT 
To what caſes 39 El:z. extends. 
a, 528, 11. 35. 
If none in the houſe, or it was in 
the night, or he ſtole, but broke 
not the houſe, party ſhall be 
convict of fimple Iarciny, , but. 
not on the ſtatute  11..356 
Perſons afliſting without, but not 
entring, ſhall have clergy 526, 
537, 563 

An aQtual breaking, ſuch as would 
make a burglary in the night, 
and a taking required. - 526, 
527, 548. ii. 356, 357 

4 & 5 P. & M. extends not to ac- 
ceſſaries in any offenſe made 
after | 522. uu. 363 
Entring by the door open, and 
breaking open a cheſt and ſteal- 
ing goods to the value of 5s. 
not ouſted by this ſtatute, nor 
5&6E. 6. dt 


Entring by outward doors open, 


and breaking open, unlocking 
or unlatching an inward door, 
and ſtealing goods to 5s. ouſted 
of clergy on this at ib. 
One breaking open a houſe by day, 
none being therein, _ alſo 
breaking open a chamber-door 
and a cheſt, took out goods to 5s. 
and laid them on the floor, and 
before he could carry them qut _ 
of the houſe was taken, ouſted 
of clergy.  _ 41. 358 
Chamber in an inn of court domus 
mangonalis within this aff, ib 
Cc *.. What 


A TABLE OF THE PRINCIPAL MATTERS 


What breaking «will bring party 
within 5 © 6 FE. 6. & 39 Eliz. 
which will not make a burglary. 


4 | Page 927 


Burning in the haud. Vide 
Clergy. 


Burning of houſes, Vide 


* Canon Law, Vide Laws. 


Capias. Vide Outlavry, 


Þroceſs, | 

Certioxari.. 
CH AL cauſes not capital, 
| as indictments of riots com- 
mitted in Wales, may be remo- 


ved by certiorari into B, R, and 
when iſſued joined, it may be 


tried in next Englift county as 


well as in a quo minus, 157 
Whether it lies into Y/ales on in- 
. dictment of treaſon or felony, 
and for what ſpecial purpoſes, 
but not for trial of the fact, but 

it ſhall be ſent down by 4#ti- 
-mus according to 6 H. 8. 158 
A felony or treaſon committed in 
Durham, a certiorari lies to re- 
move it into ÞB. R. out of Dnr- 


ham, and to whom it is to be 
directed, | | 1b 


- But if the party plead no? guilty, it 
ſhall be ſent down thither to be - 


tried. | "ND 
Inditment of treaſon or felony re- 


rari, and party pleading, record 
ſent down by ifs prizs to be 
tried; judge of ni privs may 
on that record proceed to trial, 
judgment and execution, as 


juſtices of gaol-delivery . by 14 


H. 6. 1. 41 


GH. 8. extends to all juſtices as 


_ well of gaol-delivery, as of the 
| peace, and enables B. R. to 
ſend to them the record itlelf, 
and by ſpecial mandate to com- 


/ 


moved out of county by certio- 


mand them to proceed to: tris] 

_ and judgment on ſuch iſſue join- 
ed, as they may command juſ- 
tices, before whom indictment 
taken, to proceed, tf no. iſſue 
joined _ it. Page 41 
Appeal taken before coroner, cer- 
tiorart how to be directed: 1. 
67 


Tf a certiorari iſſue to remove re- 


cord, and habeas corpus the 
body, yet in felony, tho they 
be returned and filed, court 
may remand him and record by 
6 H. 8. but in other cafes re- 
cord cannot be remanded, but 
they muſt proceed in B. R. 
LES | 1. 147. 
But if body removed by habeas 
corpus, and record by certiorari, 
and the record not filed, tho re- 
turn of habeas corprs be filed, a 
procedendo may iulſue _ 1b 
If cauſe and body be removed 
into chancery by habeas corpus 
and certiorar; returnable there, 
they may be ſent into B. R. if 
bolts only be returned with 
caules by habeas corpus into 
chancery, and delivered over to 
B. R. they may determine the 
return, and either by proce- 
Adendo remand or .grant a cer- 
tiorari to certify record, and 
thereon commit or bail. 11, 147, 

| 148 
Where B. R. either on indittment 
taken before them, or removed 
thither by certiorart, may tſue 
cap. and exigent into any county 

t 11, 198 


Barely on' return of outlawry on 


certiorari without exigent indor- 

| fed and returned together with 
certiorari, no writ of eſcheat hes 
for the lord i1. 206 
But if cer:t:orar; directed to ſheriff 
and coroners, and exigent be ex- 
tant in court, and they return 
this outlawry, poſlibly this may 

| be a ſufficient warrant to enter 


| it on record, as a return es 
exigent + FT od , 207 


Cer + 
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_ By whom certiorari to be ſigned. 


To whom to be direed, where 


Certiorari to coroners to remove 
outlawry after party's death, 


not grantable ii. Page 207 
For what purpoſes B. R. iſſues 


writs of certiorart 11. 210 


With writ of error, guod coram 


vobis refidet, tormerly went a 
certiorart ib. 


Haheas corpus removes the body, 


"certiorari the record; court on 
return of former cannot give 
any judgment, or proceed on 


_ record of inditment without 


record removed by the latter, 
but proceedings ſtand in ſame 
- force they did, tho return be 
adjudged inſufficient, and party 
 inlarged; and court below may 
iNſue new procels on inditment, 


tho contra on habeas corpus in 


civil cauſes, for therein 1t is a 
 ſuper/ſedeas 1. 210, 21] 
Certiorari's to remove indictments 
before juſtices of peace by 21 
Fac. to bedelivered at quarter- 
ſeſſions in open court; recog- 
nizance in what penalty, and 
with what condition to be entred 
into, otherwife not a /uper/edeas 

# 11. 211 


1b. 


it 1ſſues to remove inditment 


taken before juſtices of a county | 
palatine, or the mayor of c:ingue 


ports 1. 221 
If they return privilege of county 
palatine or cingue ports, it ſhall 
not be allowed, but an al:as cer- 
tiorari uſue, with a precept to 
roduce their charters, where- 

| by ſuch exemption is claimed. 
| 11. 212 
Delivery of it doth not hinder tak- 
ing an indictment after ib. 
Indictments taken after t:/fe of 
certiorari, and before or after 
delivery thereof, ought to be 
removed; and if court below 
proceed afterwards, proceed- 


ings void ; and juſtices below in 


contempt, whether they proceed 


\ 


CONTAINED IN THE TWO PARTS. | 


at ſame ſeſſions or private ſeſ- 
fions after ul. Page 212, 215 
Cer tiorari to remove all india- 
ments againſt 4, and B. removes 
all indictments wherein 4. and 
B. are indicted, either alone, or 
together with any other 11. 212 


Where one indiQtment is againſt 


divers men, and the offenſes are 
ſeveral, as in caſe of indictment 
againſt divers cen for keep- 


ing feveral diſorderly houſes, a 


certiorari removes it only as to 
thoſe named in it; and as to the 
others record remains below z 
but contra, if juſtices per manas 


 Juas proprias deliver the bill into 


court againſt them all, as they 


. may, and a record be made of 


that delivery 5. 11. 214% 


If divers be indicted, and one ten-. 


der ſecurity for coſts, it is ſuf- 
ficient | 11. 212, 213 
Tf indictment be at private ſeflions, 
it ought to be delivered into 


quarter-ſefſions, but delivery of 


certiorari at private ſeſſions clot- 
eth; hands of juſtices, tho allow- 
ance of writ and tender of ſecu- 
rity muſt be by ſtatute at quar- 


ter-ſeſlions 2 
Feme covert not within 21 Fac. to 
find ſureties | ii- 213 


If certiorari ought to be allowed, 
proceedings of juſtices of coram 
non judice | ib. 

Removal of inditment of force- 
able entry by proſecutor, not 
within 21 Fac. | ib. 

Inditment of forceable entry at 

| ſeſlions of the peace, and reſti- 
tution awarded, and after ſet- 
ſions, and before reſtitution ac- 
| tually made, a certiorari de- 
livered. to one juſtice of peace ; 
before 21 Fac. it cloſed up their 
hands, and no reſtitution was 
awarded, but juſtice made a /u- 
per/edeas thereon ; and the ſame 
law now remains on indictments 
of forceably entry found at pri- 
vate feflions ib. 


Ce2 | Dit- 


[ 


| 


A TABLE OF THE PRINCIPAL MATTERS 


Difference between writ of error 

and cert:orari, as to ſuperſeding 
proceedings it, Page 213 
Certiorari a ſuper/edeas from the 


delivery thereof for ever, unleſs 


a procedendo iſſue 1b, 
In what cafes variance between 
certiorari and record cauſfeth 
record not to be removed. 
| = ii. 214, 215 
Tho judicial proceedings void af- 
ter certiorar; delivered, whether 
_ miniſterial be fo 1. 215 
Record not removed before return 
| ib, 
Aﬀter certiorari iſſued and deli- 


vered, and before record re- 


moved, inferior judge may be 
enabled to proceed by proce- 
"dendo or ſuper/edeas out of B. R. 

| Fe: Is ib. 
Record removed and filed, at 
common law, no procedendo 
could be granted, nor record 
remitted ; Pat contra by 6 ys 

p-Þ3 | ib. 
Difference between certiorari in 
B. R. and chancery: In B.R. 
record itſelf is removed, and 
what remains below 1s -but a 
ſcroll; but uſually in chancery, 
if certiorari be returnable there, 
tenor of record only is removed ; 
and if tenor of record of indict- 

_ ment, attainder or conviction 
be removed 'by certiorari into 
'chancery, and thence ſent by 
mittimus into B, R. they cannot 
thereon proceed to judgment or 
Execution ' iÞ, 


Vide Labeas Corpus. 


Challenge for want of freehold al- 
lowed in treaſons, miſprihons of 
treaſon, and murders by ſtat, 


283 


"One outlawed in'treſpaſs, neither 
lawful juryman, nor indiftor in 
"felony or treaſon. 303, 11, 155*, 
as 271 


But if one had been :indiQed or 


Whether father or ſon, or adver- 
ſary in a ſuit, be a lawful jury- 
man Page 303. 1. 155*, 277 

Jurors to be freemen, regularly 
freeholders -' . 26+ 

Legales, i. e. without any juſt ex- 

_ ception ib. 

Divition and ſubdivifon of chal- 
lenges - ' 11. 267 

By common law, if one outlawed 
of felony, £'c. brought error on 
outlawry, and aſſigned error in 
fat, whereon iſſue was joined, 
he ſhould not challenge peremp- 
Wy”: pp 1346 1M 

Like law, if he had pleaded any 
foreign plea in bar or indictment 

| 1b. 


appealed of treaſon or felony, 
and had pleaded not guilty, or 


any other matter of fact triable 


by ſame Jury, and pleaded over 
to the felony, he might have 
challenged peremptorily any ju- 
rors under the number of three 
whole juries . 'H, 267, 268 


1f twenty indicted for ſame offenſe 


by 'one indiftment, every pri- 
ſoner allowed his challenge of 
_ thirty-five 


try them, perſons challenged by 
any one "drawn againſt - "7 Ul, 


+ 263, 268 
But in treaſon, if priſoner chal- 


lenge:above thirty-five, and in- 
fiſt on it, and will not leave his 
challenge, it amounts to nil diciz, 
and judgment of death ſhall be 
given 1, 268 


By 22 H. 8. none arraigned for 


petit treaſon, murder or felony, 
ſhall peremptorily challenge a- 
bove twenty 11. 269 
In 'high and petit treaſon chal- 
lenge of thirty-five now allow- 
ed, becauſe 1 & 2 P. & M. 
reſtores trial of: petit treaſon to 
the courſe of the common law. 
11. 269, 339 


In petit treaſon, if party challenge 


thirty-ſix peremptorily, he ſhall 
_ have judgement of penance, vo 
| we 


32. 2 Me O68. 
If but one wenrre fac. awarded to 


#.- 
+. 
IS 


CONTAINED IN THE TWO PARTS. 


well in appeals as inditments, 

| and in cafe of women as well as 
men 11, Page 399, 400 
As ouſting clergy in cale of chal- 
lenging above twenty, unport, 
that by ſuch challenge party 
ſhould be convict; but yet if he 
challenge above twenty, he ſhall 

_ not have judgment of death, but 


only his challenge ſhall be over-_ 


ruled, and jurors ſhall be ſworn 
11. 269, 270, 339, 345 

If priſoner challenge fix of the ju- 
 rors for cauſe, and cauſes be 
found inſufficient, and the fix are 


ſworn, whereby inqueſt remains 


pro defettu juratorum, a tales 
granted, and jury appear, the 


priſoner may challenge peremp- 


torily any of the fix; but if it 
happen, that a new cauſe of 


challenge intervene after former 


ſwearing, and he challenge for 
cauſe, he muſt ſhew the caule 
| happened after former ſwearing 
"M270; 274 
If priſoner on firſt pannel chal- 
lenge fifteen png” ay be and 
then jury remains for default of. 
jurors, and a diffringas with 
forty tales 18. granted, he ſhall 
ya Foxn peremptorily no more 
than will fill up his number. 
Ry TE TIC ti. 270 
The ſeveral kinds of challenges for 
cauſe | 1. 271 
No principal challenge either to 
array or poll, that ſheriff or 
Juror 18 of &ing's livery, but he 


mult conclude to the favour. 


1b. 
Tf alien be indiQted or appealed of 
felony, tho indictors ought to be 
Engl:jh, yet by 28 E. 3. trial 
ſhall be per medieratem lingucg, 
ſave in felony by Egyptians ib. 
This ſtatute extends as well to fe- 
lonies made after as before ib. 
Extends nat to trial of aliens for 
treajon © 55: 1h. 
If alien indited of felony plead 
not guilty, and a common jury 
be returned, if he ſurmiſe nat 
6:5 being an alien before any of 


ju y {worn, he hath loſt that ad- 
vai ftaze; but if he furmiſe it, 
he may challenge the array for 
that cauſe, and thereon a new 
venire fac. ſhall iſſue, or award 
be made of a jury de medietate 
lingue; but more proper to ſur- 
miſe it on plea pleaded. 1. 
Page 212 

In treaſon or felony, whereto pri- 
ſoner pleads no? guilty, at com- 
mon law four hundreders ought 
to be returned 2D. 
35 fl. 8. requiring fix hundreders, 
and 27 Eliz. requiring only two 
in perſonal ations, extend not 
to trials on inditments of trea- 
{on or felon iÞ, 


Yet never any challenge for de- 


fault of hundreders on. trial of 
indictments for felony or trea- 
ſon CY iÞ. 
By 33 HB. 8. for treaſon or ion 
committed in #ing's houſhold, 
all challenges, ſave for malice, 
ouſted | ibo 
By 2 H. 5. none to be jurymen on 
trial of capital felony, anle/s he 

_ have a freehald of 40s. per ann, 
above all charges, if he be chal- 
lenged, and by conſtruction it 
muſt be land in ſame county. 
ii. 212, 213 

He muſt not only be ſeiſed thereof 
at time of pannel made, but 
when he comes to be ſworn; 
elſe may be challenged it. 273 
27 Eliz. hath raiſed it to 41. per 
ann. yet that extends only to 
iſſue joined in B. R. C.B. and 
Exchequer, and juitices of aſliſe, 
and not to juſtices of gaol-de- 
livery, oyer and terminer, or the 
peace; but theſe trials ſtand as 
they did by 2 H. 5, ib. 
By ſtatute defedus annui cen/is no 
challenge as to aliens, but yet 
remains a good challenge to the 
other half, who are denizens. 
u. 274 

By ſtatute, on trials of felonies in 
cities or boroughs, a citizen or 
burgher worth 40I. perſonal 
eſtate may paſs, tho he hath no 
Cc-3- frec- 


<> thay ES Ae I ne," vs. Fg” 
Y page 5 or " Y L A - 


. 


freehold; but Knights or Eſqrs. 


_ Tiving there, not within this pro- 


viſion ll. Page 274 
33 HB. 6. of inditments of perſons 
living in Lancafhire, extends not 
to trials | ib. 
By ſtatute challenge allowed of 
any perſon living in the ſtews 
of Southwark, tho of ſufficient 
freehold | ib, 
Where priſoner challengeth for 
cauſe, he ought to ſhew it pre- 
ſently; muſt ſhew all his cauſes 
together 0. 
If in trial of inditment of felon 


eleven be ſworn, and the twelfth 


challenged, whereby inqueſt re- 
mains, &«c. and a diftringas with 

_ a ales iſſues, and jurors appear, 
_ Zing ſhall not challenge any of 
the eleven ſworn, ſave for caute 
oo ſince their ſwearing; if 
it happen before, thommot known 
till after, it ſhall not be allowed; 
Jurors to be called, as they hap- 


n in the pannel ib, 
Same law for challenge by priſon- 
er for cauſe ib. 


Of trial of a challenge for cauſe 


made to the poll. 11. 274, 275 
If a juror be challenged before 
any juror ſworn, by whom, and 
how challenge tried, and by 


whom the next and the reſt of 


the challenge tried ib. 
If plaintiff challenge ten, and pri- 
oner one, how challenge tried. 

TY ' 1,275 

if fix ſworn, and reſt challenged, 
by whom challenges tried ib. 
In diſcretion of court, by whom 


pIny to be tried ib. 
In trial of peers no challenge al- 
lowed ib, 


Tho king pardons an infamous 
Iman, he ſhall not be a jury- 


man "At. 2768 -: 
Priſoners to challenge jurors before 


they are ſworn tt. 209 
If juryman, before he be ſworn, 
take information of the caſe, it 
1s cauſe of challenge 1. 306 


In petit treaſon, 1 & 2 P, & M. 
reſtores pexemptory challenge 


| 


| 
| 
| 


A TABLE OF THE PRINCIPAL MATTERS 


of thirty-five; if priſoner chal- 
lenge above thirty-five, he by 
that ſtatute ſhould have had his 
clergy, being ca/us omifſus, but 
clergy now oulted by 4 ©& 5 P. 


i ul. Page 339 
In inqueſts of office, no challenges 


il» 378 
Vide Jury, Pute. 


Chancery. 


As to Englik proceedings 1s no 
court of record; but proceſſes 
under great ſeal in order there- 
to are matters of record 649 

By virtue of order made for com- 
mitment of one, till he enter 
into bond, &c. warden of flect 
may juſtify impriſonment of 
party 1. 122 

Chancellor hath no power to pro- 
ceed in criminal cauſes 1. 147 

Habeas corpus ad faciendum O& res» 
cipiendum, iſſued by chancellor 
to remove perfons arreſted in 
civil cafes unwarranted by law, 
_ and as to perſons in execution 
prohibited by ſtatute nu. 148 

For ' habeas corpus ad ſubjicien- 
dum 7//uing out of chancery. Vide 
Lv abias Corpus. _ 6 

For Certimari. Vide CeErtiorati. 


Cheats. 


Receiving money by *fal/e rokens 
| ponianle at common law, or 
y ſtatute EO 506 
One maiming himſelf for a colour 
to beg, how puniſhed * 412 
Civil ſubjection. Vide Coverturc, 
King, Maſter, and Servant, 
Parent and Child, 
Civil Law, Vide Laws, 


| Clergy. 
A relaxation of the ſeverity of 
judgment of law 517 


In 


| 


CONTAINED IN THE TWO PARTS. 


In manſlaughter committed by 


huſband and wife, formerly he 
had clergy, but the not. Page 

| 46 

In ſome treaſons antiently allowed 
181, 185, 186. ii 326 to 329 
But never m treaſons touching 
king's perſon. 223, 517. ii. 330, 
TROY | 334% 

In petit treaſon and murder, in 
what caſes, as verdict, &c. tay 
ken away, both in appeals and 
indictments, from principal and 
acceſlary before, not after, 382, 
450, 466. ii. 129, 336 to 343, 


Oe 344. 
By 1 Jac. of fabbing, he who ſtabs 


only ouſted, and in what caſes, 
both in appeals and inditments, 
but in all other cafes of man- 
ſlaughter allowed, 468. It. 
OR 344, 345 
If he, that aually gave the ſtroke, 
be indicted as preſent and afliſt- 
ing to another ſuppoſed to have 
iven it, and be convict, on 
luch indictment he ſhall have his 
clergy; contra in murder. 1i, 

ot 344, 345 
Knowingly aiding and comforting a 
Jeſuit out, of hold, oufted. 336, 

| 088 

Servants embezzling their maſters 
goods formerly had clergy. 505. 
11. 367 

Clergy allowed till 25 E. 3. pro 


cler0, in all treaſons and felonies 


not touching &#ing himſelf, fave 
mn two felonies, vis, infidiatio 
viarum & adepopulatio agrorum 


& arſon, clergy allowed in far- 


mer by 4 H. 4. 517. u. 328, 

| 332, 333, 335, 346 

25 E. 3. pro clero made Hillary in 
ſame year Te u. 330 
Indictment and evidence mult both 
bring caſe within a# ouſiing 
clergy, otherwiſe allowed 517, 

| 525, 526, 535. 11. 336 
If felony be ſo laid as to come 


within a&, yet if evidence come 
not up to it, where priſoner is to 
be foung guilty only of ſimple 
11. 336 


telony 


Robbing in or near the highway, 
whether on appeal or indi&- 
ment, and in what caſes,. as 
verdiet, &c. ouſted of clergy 
Page 511, 518, 519, 539. N. 


348 to 351 
Acceſſaries before, not after, oult- 
ed. 519. --n.-:350-- 


Indictment, in wel prope, ſuthcient 


to aſcertain clergy 1 ES 
Where acceſlary 4efore ouſted of 
clergy, a fortiori principal. 522. 
11. 246, 247 
Horſe-ftealing, principal and ace 
ceſſaries before and after ouſt in 
all caſes. 528, 529, 11, 364, 
Ce 3695 
Larciny from the perſon, clam & 
ſecrete, principal ouſted, but 
not acceſſaries; if under 12d. 
it remains petit larciny. 529. 
11. 365 
AQts ouſting clergy alter not the 
offenſe, Bot ak clergy where 
offenſe capital, as in grand lar- 
Cciny $531. 
Foluntary eſcape, reſcue and breach 
of priſon within clergy, tho prin- 
Ccipal felony not »599, 607, 612 
Rape, principal ouſt, but not ac- 
ceſſaries before or after 0633. 
u. 345 
Formerly priſoner ſtanding mute, 
_ or not direly anſwering, had 
his cler 11. 345 
Farceably carrying awzvay women and 
marrying them, principals and 
acceſſaries before, oulted 661 
Whether receiver being made 
principal by ſtatute, be OO 
| !Ds 
Aets ouſting clergy from 24 Apr. 
1 H. 8. repealed by 1 E.s6. ſave 
in cales excepted, which ſee 
_ 667, 679 


Forging a deed after former con- 


vidtion and judgment, oulted. 
| 682, 686 
Clergy allowed without ſpecial 
words to oult it. 704. 1. 334, 
3395 
Reſtored to grand larciny committed 
within king's palace, tha party 
convict by 33 H. 8. ul. 7 
Cc4 And 
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And to breaking king's houſe with 
_, intent to feal, tho arraigned ac- 
' cording to that a ui. Page 1 
Jn all crimes within 28 H. 8. for 
trial of treaſons, £#c. done on 
the ſea, clergy allowed, ſave in 
treaſon, piracy and murder. 11. 
| TR 17 
Juſtices of nif prive may allow 
. clergy to a convit of man- 
ſlaughter li, 41 
What words in inditment of mur- 
der ouſt clergy. ii. 129, 187, 
X | 344 
By 8 & 18 Fl:z. clergy diſcharges 
all offenſes precedent within, 
but not without clergy 1i. 254, 
| "987, 388 
By 18 Eliz. burning in the hand, 
ſubſtituted in lien of delivery to 
the ordinar $3 
As to a#s ouſting clergy in caſe of 
challenging above' twenty, party 
ſhall not have judgment of death, 
his challenge only over-ruled 
jen :. "B0 
Ir Judapuodt of peine fort & dure 
e given, yet if offenſe within 
clergy, clergy allowed ii. 320, 


A 380 - 
Judge. ought to allow it (tho 


_ fſtriQly priſoner ought to pray 
it), and prays it not ii. 321, 

RATE oo 2s 318, 379, 381 

Antiently clergy prayed and al- 
lowed on das agony of pri- 

| ſoner, now rarely done but on 
conviction or ſtanding mute 

| | u. 323, 377, 378 

Claim by clergy of exemption 
from ſecular juriſdiftion grow- 
ing intolerable, how they were 
abridged therein ' 11, 325 


In civil ſuits had no exemption, 


ſave by ſpecial a&s, from arreſt, 
by cap. on flat merchant 1b, 
If on diftringas one was returned 
 elericus beneficiatus non habens 
laicum feodumi, proceſs iſſued to 

_ biſhop to bring him in ib. 
In caſes criminal, not capital, as 
treſpaſs, petit larciny, &c. pri- 
 vilegium clericale not allowed 
| ji. 325, 326 


By canon laws nuns were exempt 
from temporal juriſdiction, - oN 
whether by common law; othe! 
women had no privilege of cler- 
gy, but by ſtatute. ſhall be 
zurnt in the hand nt. Page 320, 
£ 328, 371, 372 
Ordinary but a miniſter; #ing's 
courts jadges of allowance or 
diſallowance of clergy and pur- 
_ gation Un. 328, 380, 381 
In what caſes they would often 
deliver clerk to' the ordinary 
abſque purgatione Un. 328, 329 
If eecthiary admitted him in ſuch 
caſes to his purgation, he was 
finable, and party delivered by 
' ſuch purgation recommitted to 
priſon. it. 329 
If clerk had his clergy, and was 
generally delivered to the ordi- 
nary, he might admit him to. 
make his purgation, and on /ig- 
nificavit jnto_chancery a writ. 
iſſued to ſheriff to deliver party 
his goods and chattels ſeiſed, 
nifi fugam fecerit ed occaſſione 
. 1. 329 
Where new felony made by ſta- 
tute, clergy incident thereto 
| 11. 320, 330 
Clergy allowed before 25 E. 3. in 
treaſon for counterfeiting the ſeal 
and coin. .. Ut. $31, 332 
In all treaſons, whether declared 
by 25 E. 3. de proditionibus, or 
made fince, clergy ouſted. un. 
$a | - | 


Clergy allowed in facrilege after 


25 E. 3. pro clero, but if ordina- 
ry refuſed the clerk, he had not 


his clergy 1. 333 
Sacrilege not ouſted at common 
law | | 11. 366 
But ouſted by 23 H.8. 517. 1. 
| op 333, 365 

4 & 5 P.& M. extends not to it 


| ji. 366 
A ſtatute generally enaQing, that 


' a crime ſhall be felony without 


clergy, or that offender ſhall 
ſuffer as in felony without cler- 
gy, clergy ouſted to all intents 
| 11. 335 
Acts 


». 
of 


CONTAINED IN THE TWO PARTS. 


As ouſting clergy conſtrued 
- ſtrictly | ii. Page 335, 371 
Clergy ouſted as to principal, not 
ouſted as to acceſſary ; it as to 
acceſſary before, not as to ac- 
ceſſary after ; if where priſoner 
is convict by verdict, it holds 
not as to conviction by confel- 
 fion, nor attainder by outlawry, 
nor ſtanding mute, i. 334, 
NE, 339 

Every indiment to ouſt acceſſary 
before of his clergy on 1 & 2 P. 
& M. muſt run, malitioſe. n. 

. $39, 342 
Where a& ouſting clergy mentions 
indictments, - but not appeals, 
appellee within clergy ib, 


Whether clerk. attaint of perir 


treaſon by outlawry may claim 
his clergy, and be delivered to 
the ordinary as a clerk attaint 
without purgation 11. 341, 342 


Jn robbery committed on a man's 
| perſon, thoſe, who are preſent. 


and afliſting as well as taker, 


_ouſted _ 11. 359 
How far piracy and felonies on the 
/ea ouſted of clergy ii. 368, 
369, 370 


Piracy, being not taken notice of 


as felony by common law, was 
not thereby ouſted of clergy 
I. 270 
Exemption of clergy extendible to 
admiral's juriſdiction before 28 
H.8. 1 ib. 
How much of 33 H. 8. ouſting fe- 
lonies in &ing's houſhold of cler- 
gy, repealed by 1 E. 6. IÞ, 


_ By ſtatute of bigamy, Bigamus 


ouſted of clergy, but now ſhall 
have clergy i. 972 
At common law, if clerk convict 
had broke biſhop's priſon, and 
been after taken, he had loſt 
his clergy ib, 


Clerks convi are now to be burnt. 


ii the hand, aad diſcharged ib. 
By antient law priſoner, not hav- 
ing habitum & tonſuram clerica- 
lem, had not his clergy ib. 
Or ordinary might have refuſed 


' him, if he could read ii, 372, 373 


Heretich, convict, a Few or Turk 
ſhall not have clergy; contra of 
one excommunicate 1i. Page 313 

A. Greeh or Alien ſhall have his 
clergy, and read in a book of 
his own country ib. 

So ſhall a baftard, one blind ib. 

By 4 H 7. one not in orders that 
hath once had his clergy, ſhall 
be burnt in the hand, and ſhall 
not have his clergy again; but 
a clerk in orders ſhall have his 


clergy a ſecond time ii, 373, 
& 389. 
How clerks in orders ſhall prove 

themſelves ſuch ib. 


None ouſted of clergy a ſecond 


time by the bare mark; if pri- 


ſoner deny himſelf to be the 
ſame perſon that had his clergy, 
mow tried ©». 1b. 
Of holy orders and inferior orders, 
Or clerici in minoribus, Ni. 373, 
| Gas Bo 874 
Clergymen, whether principals or 
_ acceſſaries, have now no more 
privilege than laymen, fave that 
they are\ not burnt in the hand 
but guere, whether, uf attaint 
by outlawry, they ſhall have 
more pfivilege than laymen 
ii. 374, 375, 316, 389 


Tis a miſtake, that if a clerk in 


orders challenge above twenty, 
he ſhall loſe his clergy a ſecond 
time | 1, 376 
By 1 E. 6, Peers to have clergy, 
but for firſt offenſe not to be 
burnt in the hand, or put to 
read , : | 1b, 
How they muſt pray their clergy; 
how 4, Ae + be alonrininnd of 
their peerage 376, 396 
This a# extends not to clergy 
ouſted by any ſubſequent ſtatute, 
but to what caſes Wade 
Whether it extends to felonies 
within the ſame, where the 
cannot make purgation, as if 
| they abjufe, eonfels, er be out- 
lawed ii. 276, 217, 390 
Never meant that a peer ſhould be 
put to read, or burnt in the hand 
in any eaſe ii, 876, 377 


Clergy 


A TABLE OF THE PRINCIPAL MATTERS 


Clergy allowed to an attaint. Page 
$21.---11.:379 
| Where judges may allow clergy 

under the gallows, if they go 
that way ; but whether 1t may 
be done by juſtices of oyer and 
terminer after their ſeſſions, au@- 
re; but they may reprieve him, 
and -allow him clergy at the 
next ſeſhon ib. 
If one cannot read, and nor leg:s 
be recorded, and court reprieve 
him to another ſeffions, and in 
the mean, time he learns to 
read, he ſhall have his clergy 
| | tb 


$0 if judgment of death be entred 
upon xon legit returned ib. 
One abjuring after his return ſhall 
have his clergy . -3Þo 
Approver diſavowing his appeal, 
vanquiſhed in battle or recreant, 
ſhall have his clergy tb, 
Tf ordinary return non /egit, court 
 rhay give him the book and 


| hear him, and ſo inablence of 


ordinar 11. 381 
Judge uſually appoints verſe the 
clerk ſhall read ib. 
The entry of clergy H. 382 
By 18 Eliz. a convict within cler- 
gy forfeits all his goods he had 
at the time of conviction, tho 
burnt in the hand 11. 388 
Yet may purchaſe and retain other 
goods, and on burning in the 
hand ſhall be reſtored to his 
lands 11. 388, 389 
If ting pardon it, he may pur- 
chaſe and retain goods ii. 389 
After clergy and burning in the 
hand, a clerk in orders ſhall not 
be proceeded againſt by eccle- 
fiaſtical judge to deprivation, or 

. other cenſure, for it amounts 
to a pardon ib. 
He ſhall have ſame privilege as if 
he had been burnt in the hand 

| ib, 
Plea of auterfoits convidt, and had 
his clergy, as good bar as before 
18 Eliz, 11. 390 
A conviftion of manſlaughter, and 
that he was a clerk and ready to 


read, if court would have allowd,. 


a good bar to an appeal, tho 
court had called him to judg- 
ment, but continued him on a 
curia adviſare wult. 1. Page 
| | 390 

How prayer of clergy entred ib. 

Where principals and acceſJaries 
before ouſted of clergy in proper 
burglary, Vide Burglary. 

In what caſes, as verdit, &C. and 
under what circumflances princi- 
pals and acceſſaries before oufed 
in ſpecial or improper burglaries, 
or not. Y:de ſubdiviſions under 
Burglary, _ ; 

Vide Felonies by Statute, &c.. 


Clerk of the Crown, Iffife and 
Þeace "= 


To certify into B. R. names. of 
perſons outlawed, attaint, ot 
_ convict | 1. 36, 37 
Tho clerks of affiſe enter reſpites 
and awards of execution only 


in a book of Agenda, yet re- 


gularly are ſuppoſed to be en- 
tred af record, and theſe me- 
morials' are warrants for ſuch 
entries 370 


Clipping. Vide Coin. 
Coin, 
A diſſertation on the coin an& 
coinage of Erg/and 188 to 210 
What /erling imports, what the 
ſtandard of it ' 188, 189, 203, 
| | 204 
Weight, allay, and intrinſic value 
of coin znter jura majeſtatis 191, 


192, 204 
Franchiſes of coinage antiently 


granted by the king 191, 192 


Where | apap waoagas neceſlary to 
inhanſe 

197, 198 

Where neceſſary to make foreign 

coin current, and what evidence 

to prove it legitimate 197, 198, 


213, 310, $16, 327 


How 


or decry coin, &c. 196, 


- 


' 


' CONTAINED IN THE TWO PARTS. 


Flow impairment in weight and 
allay may bappen Page 205 
Payment in numero, ad ſcalam, ad 
penſum, explained ib. 
Dealbare firmam expounded 206 
Pifference «between fo much 2«- 
mero, and ſo much blanc 206, 
207, 208 

Exportation of bullion, gold and 
filver, not felony, but cauſes a 
forfeiture 654 to 657 
Connterfeiting fareign coin legitimate 
by proclamation, treaſon 192, 

| | 210, 211 
Counterfeiting foreign money not 
legitimate, not treafon within 
23 E. 3. but miſpriſion of trea- 
fon 210 
Whether counterfeiting farthing:; 
_ or halfpence' be within 25 E. 3. 
Re | ib, 

What ſhall be ſaid the 4ing's coin 
oO een ors 

What evidence that it is ſuch 196, 
197, 213, 310 


In what caſes the minters guilt of 


treaſon 213 
Not compaſling, but aQual coun- 
terfeiting, treaſon 214 
Yet .if many conſpire, and one 
counterfeits, treaſon in all ib. 
Receiveg not a principal in this 
| treafon 233 


Uttering counterfeit money pur- 


ſuant to agreement precedent to 
the fat, treaſon 214 


One knowing counterfeiter, and 


uttering the falſe money after 
the fact without ſuch agreement, 
is quaſi a receiver of him ib. 
Bately uttering falſe money know- 
_ ungly is only. a cheat, and not 
miſprifion; but to know coun- 
terleiter and conceal it, miſ- 
prifion 214, 373, 375 
Knowledge of the fatt, and bare 
concealment, miſprifion only 214 
Counterfeiting the tamps barely [till 
late a}, not treaſon ib, 
Counterfeiting coin, without utter 
ing, treaſon 215, 228 
Tho in another metal, and with a 
different impreſlion to elude the 
law, treaſon 215 


Clipping, waſhing, or impairing 
foreign coin legitimate by pro- 
clamation, treaſon 5 El:z. but 
no corruption of blood, or loſs 
of dower Page 215 

Whether clipping, fc. &ing's coin 
be treaſon within 25 E, 3, ma-« 
terial as to judgment ib. 

How the law ſtood with reſpett to 
clipping, waſhing, £&%, from 
25 £. 3. 215 to 222 

Falſifying, impairing, ſcaling, or 
lightning &ing's coin, or; foreign 
coin -legitimate, treaſon by 18 
Eliz. but without corruption of 
blood, or loſs of dower 218, 
219 

What evidence neceſſary on 5 
118 Eliz. againſt impairing and _ 
clipping foreign coin to, prove | 
it legitimate 213 

Indictment for clipping or impair- 
ing, &c. wuſt puriuve 5 & 18 

Ez. and how conclude 220 

Two witneſſes not neeeffary, either 
on trial or indictment 221, 297, 

| 298 


1:34 coin of baſer allay, tho ting's 


_ coin, not current here 221, 222 
Whether counterfeiting it be trea- 
' ſon within 25 E, 3, 211 


_ But clipping, &c. 1rih coin here, 


treaſon : 221, 222 
How counterfeiters of coin puniſh- 
ed before 25 E.3, and how ſince 
| | 222 to 225 

Knowingly importing falſe mon 
ad in/tar the king's coin, with 
intent to merchandize or pay, 
treaſon; by what intent to be 
tried 22D, 228, 229, 317 
Counterfeiting out of the realm 
triable by itatute in B. R. or 
before ſpecial commiſſioners ; 

| but otherwiſe at common law 
E. 225 

Importing counterfeit coin from 

 Jreland, or the I/le of Man, not 
treaſon 225, 226, 317 © 
Antient ſtatutes againſt importing 
_ falſe money . ...226, 221 
This offenſe never ſettled to be 
treaſon before 25 E. 3. which 


makes only the apporters and 
their 


ſ 


_ their aders, traitors, but not 
receivers at ſecond hand Page 
| 227 
Knowingly importing falſe money 
_ ad inftar foreign legitimate coin, 
treaſon by 1 & 2.P. & M. 227, 
| | | 228 
Counterfeiting foreign coin not 
_ current here, a ſubſtantive miſ- 
prifion of treaſon by 14 E1iz. 
| | 228, 3176 


' Command, Vide Principal and 
__-- Acceflary, 


Commiſſion, 


Juſtices of gaol delivery ſit one 
day, and forget to adjourn their 
commiſſion, or clerk to enter it, 


. day, they proceed in ſeffions, 
and take indi&ment, and give 
judgment of death, it is erro- 


- able 498, 499. ii. 156* 
Where neceſſary to enter adjourn- 

ment or not; feſfion relates to 

firſt day, and no longer; re- 

cords entred as of firſt day 499. 

ii. 24, 261 
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CERES 


I Where proventingy of judges in 
2 capitals, without ſtri&t extent of 
G their commiſſions, or where de- 


termined, is a great miſprifion 

| 498, 499 

King dies after commiſſion of gaol- 
delivery iſſued, they ſubſiſt till 
notice _ 499, 11. 24, 25 
delivery determined ib. 
commiſſions of oyer and terminer 

Ii. 10 to 22 

Commiſſion pro 44c vice may con- 
_ tinue their ſeſſion from day to 
day by adjournment li. 24 
Super/edeas ſuſpends power of com- 
miſſions, but proecedendo revives 

it 11. 25 
Where a ſpecial new commiſſion 
determines a former general 
commiſtion pro tante 


and a felony being done next - 


neous, and record not amend- 


By what means commiſſion of gaol- . 


Of the different kinds of ſpecial 


il, 20, 25 


A TABLE OF THE PRINCIPAL MATTERS 


Where a general and ſpecial, com- 
miſlion are dated {ame day, both 
ſtand | it, Page 26 

A commiſſion of one nature ſuper- 
ſedes not commiſſion of another 

ib, 

All aſſociations are commiſſions 

11. 40 

Former commiſſions were deter- 
mined by new ones at common 

law 11. 401, 404 

In which caſe record and priſoner 
were removed into B. R. who 
ceeded where juſtices left off 

| | 11. 404 

By 11 H. 6. proceedings before 
juſtices of peace, not diſconti- 
nued by new commiſhon 1. 405 

Nor before juſtices of gaol- delivery, 

_ and oyer and fterminer by 1 E 4 
: ib. 


Vide Admiralty, Court, Gaol- 
delivery, Juffice of Aſfiſe, Juſ(- 
tice of Peace, King's Bench, 
£yer and Terminer, 


Commitment. 


One bailed or committed not to 
be diſcharged till convie or ac- 
quitted, or delivered by procta- 

mation - Z83 

Mittimus ground of felony in caſe 
of breach of priſon _ ib. 

Ought to be in writing under 
ſeal, unlefs by court of record ; 

if not, what the effet 583, 584, 

ih 128 

It muſt expreſs the cauſe, and if 
felony, the /pectes ib. 

Tho cauſe not inſerted, gaoler in 
falſe impriſonment may aver 
that it was for felony 584, 585, 

EE £6 609. 11. 123 
Ought to be to the common gaol 
of the. county ; but if offenſe 
committed, and party taken 
within a franchiſe, then to gaol 
there by ſtatute 585. 11. 123 

If it expreſs larciny above value or 
manſlaughter, tho in fact only 
petit larciny, or /e defeudende ; 
eſcape, felony bs 
uf. 


| 


CONTAINED IN THE TWO PARTS: 


Sufficient, if it be generally for fe- 
 lony Page 609, 610 
Antiently more committed with- 
out mittimus than with it 610 
Mittimus not of {o antient date as 
| juſtices of peace ib, 
Tho . no caule expreſt, ſufficient 
that gaoler or priſoner hath a 
proper notice of offenſe to make 
voluntary eſcape or breach of 
priſon felon G10. 11. 123 
In chancery, if order be made for 
commitment, till - party enter 
into bond, &'c. warden of fleet 
may thereby juſtify impriſon- 
ment | It. 122 
Proper to mention name of juſtice 
and his authority in beginning 
of mittimus, tho not always ne- 
ceſlar | Ib. 
It muſt have a certain date of the 
year and day, and an apt con- 

_ _cluſfion 11.:.122, 123 
"Thoſe things are regular, viz. 
cauſe, juſtice committing, date, 
apt conclufion, yet warrant not 
void, that hath not all theſe cir- 
cumſtances 584, 585, 609. ut. 
123 

If concluſion be till further order 
by juſtice, it binds not up hands 
of other juſtices, gquoad bailing 
or delivering priſoner ib. 
Sometimes juſtices fend bailable 
priſoners, not having their bail 
ready, to ſome private. priſon, 


as new priſon, &, till they can_ 


find bail; but this diſliked by 
the judges ib. 
If priſoner bailable, juſtices not 
to demand, but priſoner to ten- 
der it, otherwiſe juſtice may 
commit him ib: 


Vide JIrreff, Breach of Priſon, 
Elcape, Juſfkice of Peace, 
'Keſcue, 


Computation, 


Of the ear, day, and waſt 
of gyear, aay, a Ji 


- 360 
the year and day-wherein to 
"427 


bring appeal 


Concealment, 


For concealments by grand in- 
queſt. Vide Jury, 


Condition, Vide Forfeiture, 


Confeſſion. 


Court not to.record confeſſion of 
infant under twenty-one, but to 
put -him to plead not guilty, or 
inquire by inqueſt of office of ' 
the fact Page 24 

Voluntary confeſſion of treaſon be- 
fore a privy counſellor or juſtice 
of peace, ſufficient to ſatisfy 
5 & 6 B. 6. not neceſſary to be 
in court 304 

Afimple confeſſion is a convittion; 
but court, if crime ouſted of 
clergy, uſually adviſe party to 


plea le 225 


Tf it. be but an extrajudicial con- 


teſon, tho it be in court, as 
where priſoner freely tells the 
fat, and demands opinion of 
court, whether it be felony, tho 
it appear to be felony, court 
will not record his confeſſion, 
but admit him to plead to felony 
not guilty ul. 225, 226 
Conſent, Vide Principal and 
-_ Acceffary, 


Conftable. Vide Arref, Juftice 
of Peace, Peace-officer, Homi- 
cide, Murder and Panslaugh- 


14 of 


Conffable and Parſhal, 


Fudices ordinarii of caſes within 
martial law; their juriſdition 
defined 500 


Where it is murder to execute an- 


.other by martial Jaw in time of 
a peace | 499, 500 


Neither 


| 
| | 


| 
A.TABLE 


Neither ſoldiers, nor mariners on 
land or at fea, in aQuual ſervice, 


to be capitally proceeded a-_ 


gainſt by martial law in time of 
peace Page 500 
Leges maritime differ from martial 
law ;: by thoſe admiral had juriſ- 
diction in capital offenſes com- 


' mitted on the fea + iÞ. 
Conſtruction. 

For conſtruction of grants. Vide 
Grants. 
For conflruttion of fatutes, Vide 
Statutes m General. 

Conviction. 


Where ſecond offenſe ſubjeQ to | 
ſeverer puniſhment than former, 
there muſt be a previous con- | 


vidion of former 324 


Where forging a deed after former - 


conviCtion, is felony by 5 Eliz. 
it muſt be convittion by judg- 
ment _ $384, 682 to 687 
Preſentment by grand inqueſt not 
ſufficient conviction of a negli- 
gent eſcape 2: 60$ 
What a proper conviction GO 
ib. 
Vide Pleas, Uerdid, 


Coroner. 


Whether inquifition before him of 
flight be traverſable 363, 414, 
415. Af. 63, 64, 301 
Where his inqueſt, as to flight, 
ſhall be taken for the king, be- 

| fore that of a petit jury 363, 
ii. 63, 154, 301 


_ Such inqueſts only qua/i inqueſts of - 
1. 63, 154, 301 : 


office 363. 
Has power to inquire of acceſſaries 
hefore, but not after 363, 416. 
11. 63, 65 

Two in a county, whether outlaw- 
ry to be given by one or both ; 


one may take OE poher 


viſum corporis 


OF THE PRINCIPAL MATTERS, 


Inquiſition de villts A, Ec. with- 
out ſaying de quatuor willaris 
proxime adjacen', according to 
ſtatute inquiſition good ; ſtatute 
only direQtory ; coroner to ſue 
precept to conſtable to ſummon 
jury, twelve at leaſt Page 416. 

' =. 39, 352% 

By ſtatute to return inquifitions 
taken by him to next gaol-deli- 
very, or B. R. 418. 11. 58 

Where one is killed per infortuni- 
um, but not by man, what he 
1s to enquire of 418, 419 

One drowned in a pit, he may 
charge townſhip to ſtop it, and 
enter it in his rolls; and if not 
done before next gaol-delivery; 
townſhip amerced 422. 11. 62 

If he on notice refuſe to inquire 
of one come to a violent death, 
how and before whom puniſh- 

able . 5..." "408%, 12. 58 

Ought to inquire of death of one 
dying in gaol 4832. ti. 57, 157 

Ought to hear evidence on both 
ſides OED 415. it. 60 

Where coroner ordered to inquire 
de novo [uper viſum corporis 415. 

ii. 59, 60 


Where a writ of melius inquirendum 


ſhall, or not be granted 415, 
_ 416. ur. 59, 60, 69 


In homicide by neceſlity, the mat- 


ter may be ſpecially preſented, 
either by grand or coroner's in- 
gueſs and thereupon party pre- 
lently diſcharged, without be- 
ing put to plead; but he may 
be indicted again, if matter of 
former inditment falſe; contra, 
where inditment ſimply of mur- 
der or manſlaughter 491, 492 
Whether inquifition ſuper viſur 
corporis, finding one felo de /e, 
be traverſable 414, 415. ii. 
| - 59, 60, 154 
If body cannot be ſeen, death in- 
quifible before juſtices of oyer 
and terminer, or peace 414, 
$4 q ; 419 
Where either coroner of county, 
or admiral may take inquiſitions 
in great rivers 1. 16 
; Stroke 


CONTAINED IN THE TWO PARTS, 


Stroke in one county, death in 
another, juitices, or coroner of 
county where party died, ſhall 
inquire and proceed, as if ſtroke 
in ſame county, Page 426, 427 


| * 11. 66 
B. R. is ſovereign coroner in Eng- 
land. | 


Coroners may attach manſlayers by 


their warrants after inquifition, 
finding them guilty - 11. 107 
May alſo make out warrants for 
taking perſons, that neither are, 
or can be preſented before them, 
as perſons preſent and not guil- 
ty; and allo burglars and rob- 
bers, tho they cannot take an 
inquifition touching them 
If it be found ſuper vi/um corports, 
that the felon fled, and was 
killed in the flight, this preſent- 
ment, tho after party's death, 


1s conclufive as to forteiture for 


the flight : 11. 154 
11 Z. 4. of the return of inquelts 
extends to coroners inquelſts 

©. 60, 61, 155% 

Inqueſt to be probi & legales ho- 
mines, and of the proper county 

+. UW. 167 

Where two coroners in a county, 
in miniſterial acts return to be 
by both 13. 104 
Auſt:ces of oyer and terminer, or of 
peace cannot afſign a coroner, 
as juſtices of gaol-delivery may 
1. 32 


Coroner may take indiftment of 


fe defendendo 11, 46 
Three kinds of coroners, and who 
they are | 


ner thereof 1b, 
Biſhop of Ely hath power to make 
them-in the 1/e ME 
By ſtatute power of eleQting coro- 
ners confirmed to counties, yet 

_ a ſaving to ting and other lords, 
who ought to make ſuch coro- 
ners « "7 

_ So king may grant coroners within 
certain precinds; and lords of 
franchiſes, having power to no- 
minate them by charter, may 


ib, 


OS 
- Mayor of London by charter coro-_ 


ſtill do it without eleRion 
ul. Page 5h 
Admiralty and verge by #ing's 
grants have power of granting, 
or having coroners | -1Þ, 
Of death of man, or other articles 
belonging to coroner, ariſing on 
the high ſea, inquifitions have 
been uſually taken by coroners 
appointed by &ing, or his admi- 
ral, and coroners of county have 
no jurifdiction ib. 
Inquiſitions taken before coroner 
of admiral are returned before 
commiſhons on 28 H. 8. and 
Inquiſition before coroner of 
county are returned before com- 
miſfioners of gaol-delivery for 
the county oy 7 
Coroner of the verge, or of king's 
houſe, by who nominated, his 
power; coroner of county by 
itatute to join in inquiſition of 
death of a man, what caſe ex- 
_ cepted 11, 54, 55 


But he cannot take inquiſition 


without coroner of verge; but 
both offices united in one, inqui- 
fition taken before him is good ; 
and .if court remove, he may 


| proceed on the inquiſition, as 


coroner of county” 0.55. 
In what caſe corener of houſhold 
ſhall take inquiſfition without co- 
. Toner of county by a jury of the 
houſhold ; the return and pro- 
ceedings on theſe inquiſitions 
regulated by ſtatute 1b. 
General coroners of counties, how 
and where eligible, and how to 
be ſworn iÞ, 
How to be qualified _ ib, 
Their office not determined by 
king's demile : = > 
Being elected by freeholders of 
county, if they be ſufficient, 
whole county thall anſwer 
| ii. 55, 56 
Some counties have more, ſome 
fewer; by ſtatute each county 
_ of Wales two, and Cheſter two 
; | 11, 56 
If there be above two in a county, 
' and a writ is direQed coronate- 
TIGQUS, 


A TABLE OF THE PRINCIPAL MATTERS 


 #ibus, tho one flies, whilſt -plu- But if firſt be taken on-view; fe-. 


ral number remains, a return by 


«the coroner is good; but if only In default of coroner, who may 


one-ſurvive, he cannot execute 
and return it till another made 
i. Page 56 


But if two coroners mn a county, 


or more, one may execute the 
writ, as in caſe of an exigent; 


| but the return muſt be in the Jf conſtables make not a return of 


name of coronatores 4b. 
Coroners amoveable for cauſe, and 
new ones -may be choſen by 


" ,writ, tho cauſe not traverſable; Jurors not challengeable by either 


yet if falſe, they may have a 
 Juperſedeas to the new writ ib. 
Their power of proceeding to trial 


or . judgment in pleas of the _ 


crown, or execution. upon out- 
lawry, 'taken away by Magna 
Charta - 
Of what they-yet retain a juriſ- 
Wn | 4 
Regularly have no-power. to take 
Rovikjions, but U ſubito- mor - 
tuis, and ſome ſpecial incidents 
1 £ -. 65 
If one die of hunger, and vilt bur 
him before coroner ſent for, it | 
ſhall be amerced; contra, if of 
a ſever or apoplexy_ { | "hE 
Tf vill leaves a body, that died of 
a violent death, above ground 
unburied, it ſhall be amerced : 
ſuch amercements may be ſet on 
-preſentment of grand inqueſt, 
or coroner . ET MN, 
If priſoner die in #ing*s bench pri- 
ſon, clerk of the crown, who is 
coroner of that court, 1s to view 
the body 1. 58 
-Coroner muſt take inquiſition in 


erſon, or elſe it is void ib. 
What inquifition to contain ib. 


Tf body buried before he come, 
what he ought to do in ſuch caſe, 
cannot take inquiſition, other- 
wiſe than ſuper vi/um corporis 

ns. 11, 58, 66 

"If he take inquiſition without view 

of ' the-body, .he 'may take ſe- 

cond inquiſition pep view of 
it; ſecond good, firſt void 


11. 56, 65 "Of what matters jury charged to 
1i. 57 If one be killed-by another, and it 


Difference of penning 1 & 2 P. 


Whole evidence to be returned 


cond is void 11. Page 59 
_ of a felo de /e, or other 
fudden death; juſtices of peace, 
or oyer and terminer may inquire 
thereof, and ſo may B. R. but 
then that preſentment is traverſ- 
able | PE ib. 


coroner's precept, or jurors ap- 
pear not, conſtables or jurors in 
default, by whom amerced ib. 


part IDs 
H H. 4. extends to theſe inquiſi- 
tions; and if a juror be out- 

| lawed, tho but of treſpaſs, this 
'a good -: to. coroner*s inqueſt 
of murder | 113. 60 
inquire 11. 60, 61 
be certainly known that he kill- 
ed him, it hath been held, that 
jury muſt hear evidence only for 
the 4ing, and jury muſt find it 
murder, tho juſtifiable or excuf- 
able homicide ; but this pratice 
neither warranted by law- nor 
reaſon ib, 
His inqueſt rather for his inform- 
ation of the truth of the fact, 
than for an accuſation 11. 61 
Tho prifoner may be arraigned on 
coroner's inqueſt finding it mur- 
der or manſlaughter, yet bill of 
murder may be preferred to- 
grand inqueſt, and thereon - he 
may be arraigned and-tried, tho 
coroner's inqueſt comes up only 
to manſlaughter, &c, Ib, 
Antient practice hath been for co- 
roner's inqueſt to find the mat- 
ter, as they judge it 1Þ. 


& M. of examinations taken by 
juſtices of peace and younger 

Ss eels 1D. 
Several kinds of ſudden, - violent 
deaths -— 4, 62 
FM 
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CONTAINED IN THE TWO PARTS. 


If inqueſt find he died ex vi/ta- 
tione Dei, or per infortunium, 
what only to be done. 1. Page 

62 

In no caſe coroner ſets any fine or 
amercement, but only preſents 
it to next gaol-delivery, who 
impoſe it ib. 

If inqueſt find one felo de /e, what 
they are further to find and oy 

1 ” 

Firſt finder of body to be bound 

' over to next gaol-delivery. It, 
PETIT 62, 63 

If party ſlain and felon not known, 
inqueſt to find accordingly ; 
what the antient manner of in- 
quir Bol 63 

If felon known, and inquiſition 
found him guilty, what were 

| the proceedings 1b. 

One found guilty by coroner's in- 
queſt, or that he fled, they are 

to inquire of his goods and 
chattels; and antiently coroner 
was. preſently to ſeiſs and in- 
ventory the goods, and deliver 
them to villata; how far altered 
by 1 R.'$. 1Þ. 

Coroner muſt commit perſons found 
guilty by inqueſt to ſheriff, who 
is to fend them to gaol by ſta- 
tute 11, 64 

If any preſent found not guilty, 
what duty of coroner ih. 

If parties found guilty as princi- 
pals or acceſſaries before be not 
to be found, he might antiently 
have proceeded to have outlaw- 
ed them | ib. 

That practice altered by ſtatute; 


juſtices of gaol-delivery are to. 


proceed againſt offenders, if in 
gaol; if not, then to certify in- 


quiſition in PB. R, and thence 


procels of outlawry 1s to iſſue on 
that inquiſition 1b. 

By ſtatute coroner to take exami- 
nations againſt” principals and 
acceſlaries before, and put them 
in writing, and bind over wit- 
neſſes to next gaol-delivery, and 
then to return their examina- 
Vor, II. 


tions, recognizances and inqui- 
ſitions il. Page 64 
One indicted on coroner's inqueſt 
is found not guilty, petit jury to 
inquire who killed the deceaſed, 
which ſerves as indictment a- 
gainſt him; and if they cannot 
tell, they commonly give in ſome | 
fititious name 11. 65 
If there be an inquifition of mur- 
der or manſlaughter, and alſo 
inditment of ſame offenſe, and 
party is arraigned and acquitted 
on indictment; neceſſary to quaſh 
inquiſfition, or arraign party up- 
on it, who is to plead auterforts - 

' acquit, or not guilty, and fo be 
acquit on that alſo; otherwiſe 

| he may be outlawed on record 

-, thereof -- ----- * = Do 
But if both of ſame nature, and 
for ſame offenſe, and be good, 
he may be tried on both at once 
ib. 

Where coroner is to have a fee, or 
not ib. 
Hath power to take inquiſition of 
eſcape ii. 62, 65 
Hath no power to fake inquiſition 
of any other felony than death 
of a man and the incidents, ex- 
cept in Northumberland Wi. 65, 

| 66 

Where he may take appeals of 
other matters 11. 66 
In caſes not felony, what formerly 
he might have taken inquiſition 
of ib. 
May take confeſſion of one that 
breaks priſon, and on his record 

| party to be hanged ib. 
Had power to attach one that had 
dangerouſly wounded another, 
and not only on appeal of may- 
hem, but ex officio ib. 
What appeals coroner may take; 
they muſt be of facts within his 
county ii. 67 
Appeal to be by bill in proper 
perſon, and before coroner and 
ſheriff ib. 
Yet coroner principal judge, and 
' certiorari may be to him alone, 
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or to him and ſheriff; but not 
to ſheriff alone, neither for ap- 
| peals nor outlawries, unleſs in 
London li. Page 67 

| What coroner may do upon an ap- 
peal VF ME: I 
Whether he may outlaw defendant 
_ . in appeal | ib. 
When appeal ſued before coroner 

. and ſheriff, for determination it 
mult be removed into B. R. ib. 
Has power to take accuſation of 
 approver 4:.; 3s 
He may on appeal by approver 
take his appeal againſt any one 
for any felony or treaſon in any 
count 
If appeal in ſame county, coroner 


may make-a precept to ſheriff to 


take appellee 11. 68 
But if he be only coroner of a 
| franchiſe, whether he may make 
_ precept to ſheriff to attach him 
Cannot make precept to bailiff of 
_ the franchiſe, becauſe he cannot 

execute proceſs within his fran- 

chiſe, but by ſheriff's mandate 
£4 _Y 


How that is to be remedied ib. 


If appeal be of felony out of the 


county, it mult be removed to 


| Juſtices of gaol-delivery, and 
. they may make procels into any 
county to take appellee b. 


Vide Imercements, Irraign- 
ment, Felo de ſe, Forfeiture, 


Corporation, 


For forfeitures by corporations, 
Vide Forfeiture. | 


Vide Franchiſe, 


Corruption and Reffitution of 
__ Blood, 


Corruption of blood effec of judg- 
ment in high, petit treaſon, or 

_ felony, except ſaved by ſtatute 
"$94 


i. 67, 68. 


Several ways of ſaving it Page 
| 1703 


"Tho there be a clauſe to ſave it, 


king to have forfeiture of lands 
during felon's life, and his goods; 
no eſcheat to the lord, where 
| Inheritance ſaved to the heir, 
it virtually makes heir inherit- 
able, and wife dowable 703, 
| : 00S 
One attaint of piracy on 28 H. 8. 
no corruption of blood, unleſs 
indittment formed, as of a rob- 

| bery at common law, and how 
to be for that purpoſe 354, 355. 
+: 48 

If one be attaint by courſe of civil 
law before admiral for treaſon or 
felony ' on the ſea, or conſtable 
and marſhal for treaſon, , &c. 

| beyond ſea, it works no corrup-= 
tion of blood 355. 31+ 18 
But attainder of treaſon or felony 
done on the ſea, on 28 H. 8. by 
jury, as well as attainder of 
foreign treaſon on 25 H. 8. cor- 
 rupts the blood 355. 11. 17, 
| 18 

By Weftm. 2. de donis conditiona- 
 libus, tenant in tail attaint of 
felony or treaſon, there is no 
corruption of blood as to the 
iſſue, Le for their benefit 356 
Son of donee in tail, attaint of 
treaſon in vitd patris dies leav- 
ing iſſue, eſtate ſhall deſcend 
to grand child; contra of a fee- 

_ ſimple X 1b. 


In all caſes, but entails, attainder 


of treaſon or felony corrupts 
blood upward and downward 
| | 356 
Father and two ſons; elder attaint 
dies improles in wvitd patris, 
younger ſhall inherit; contra,. if 
elder ſurvive the father, except 
__ elder an alien nee 3956, 307 
One hath two ſons, and then 1s 
 attaint, elder purchaſleth, and 
dies /ine prole in life, or after 
death of father, his attainder 
hinders not deſcent from brother 
to brother _ : 357 


Same 


CONTAINED IN THE TWO PARTS. 


Same law, if father was firſt at- 
taint, and then had two ſons 
INS Page 337 
Two brothers; elder is attaint, 
and hath iſſue, and dies in life of 
ounger ; younger dies ?mproles, 
his lands in fee ſhall not deſcend 
to his nephew | -1Þ; 
So if fon of party attaint purchaſe 
land, and die without ifſue, it 
ſhall not deſcend to his uncle 


ib. 
Judgment of peine fort £& dure cor- 
raphs not the blood ti. 319 


Tho a pardon reſtores not blood, 
yet as to iſſues born after, it is a 
_ reſtitution 358 
But reſtitution in its true extent 
can only be by perliament ib. 
Such a&s conſtrued liberally ib. 
Tho it be to reſtore B. only as heir 
to A. it reſtores alſo his lineal 
and collateral heirs ib. 
Vide Forfeiture, Jfelony by Sta- 
tute, Statutes m General, 


Coverture. 


A feme covert indited of a miſde- 


 meanor may be fined and im- 
priſoned | 20 
But in aſſiſe, if ſhe vouch a record, 
and fail at the day, the ſhall not 
be impriſoned ib, 


Command of. huſband exempts not. 


wife in treaſon, murder or man- 
ſlaughter 45, 47, 434, 516 
But if ſhe commit larciny or burg- 
 lary with him, ſhe is to be ac- 
quitted 45, 516 
Yet coercion is only preſumed till 
contrary appears 1b, 
Wife acceſlary before to a murder 
_ committed by huſband, not ex- 
culed ns 2 py 
Her aſſent to his treaſon makes 
them both principals ib. 


Where he may be acceſſary to her, 


but not ſhe to him ib. 
She cannot be acceſſary after with 
him to a felony, nor commit 
.- treaſon by receiving a traltor 
Jointly with him; unlefs ſhe con- 
| lent to the treaſon 47, 48 


by 


She may be guilty of miſprifion of 
treaſon of a ſtranger ; but whe- 
ther concealing her huſband's 
treaſon be miſpriſion Page 48 
Baron and feme joint leſſees of a 
term, he kills himſelf, ſhe ſhall 
not hold it againſt #ing or almo- 
ner TORE 413, 414 


Council. 


Who antiently were the E:ng*s legal 

council ST 1 

Where priſoner allowed to have 
council. Vide 4rraiqnment. 


Counterfeiting Coin. Vide Coin: 
Counterfeiting Great Seal, Pri- 


vy Signet and Priv al. 
Vide Went: m : _ | 


Counterfeiting Sign Manua!, 


Vide Sign Manual, 


County. 


Where amerced in default of vill 


and hundred 448, 603 
Where ſtroke in one county, and 
death in another, by ſtatute jaſ- 
tices or coroner of county where, 
party died, ſhall inquire and 
proceed 427. it. 168 


Appeal may be brought in eithec 


count 163 
Goods itolen iu one county, and 
carried into another, party in- | 
diQable for larciny in foreign 
county, but not of robbery 507, 
GE Fr | 11. 163 
Intire felony done in two counties 
diſpuniſhable, yet miſprition 
thereof puniſhable in either 651, 
| 652, 653 


Eſſential, that felony or treaſon be 


tried in proper county, except 
otherwiſe provided by ſtatute 

: | 158. 11, 163 
33 YH. 8. of trial of treaſon and 
_ murder 1n a foreigti county, re- 
pealed as to the former, but in 
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force as to the' latter. Page 288. 
tis 22, 163, 164 
Whether receipt of felon, after at- 
tainder in ſame county, makes an 
acceſſary /ans notice 323, 622 
By ſtatute acceſlary indittable and 
triable in county, where accel- 
ſary 427, 623. 11. 163 
4X making a felony, and order- 
ing trial where party taken, 
without negative words, party 
may be indicted where offenſe 
done © 94, 695, 705 
Making a new felony of offenſe, 
conſiſting partly 
partly out; where trial to be 
| 706 
By 35 H. 8. foreign treaſon, miſ- 
_ priſfions andconcealments there- 
_ of, triable in B. R. by a jury 
_ of county, where court fits, or 
before ſuch commiſſioners, and 
in ſach ſhire as X. ſhall appoint, 
by a jury of ſuch ſhire 283, 
11. 164 
Peer of Ireland tried here by a 
Middleſex jury for a treaſon 
there | "99 
By 28 H. 8. treaſons, felonies, 
murders and confederacies com- 
mitted on the ſea, vr in a place 
where admiral hath juriſdiction, 
triable where &ing ſhall order 
| | | 282. ite 16, 17 
| Certain as for trial of treaſfons 
and ' miſprifions thereof (com- 
mitted in Wales) in the next 
Engliſk county, and where &ng 
ſhould appoint, repealed 282 
What crimes committed in I ales 
juſtices of peace and gao!-//eli- 
very in Englih counties adja- 
| cent have cognizance of 157. 
F DT? + Ms S$ 
Where ſpecial commiſſions of oyer 
and terminer may be limited to 
particular rivers extending into 
ſeveral counties; but then every 
- county muſt have a particular 
ſeflion -pro tanto 11, 21 
Where inditment - taken before 
zuſtices of oyer and terminer in 
proper county, may be deter- 
- mined by ſpecial commiſſion in 


in the realm, 


a foreign connty ; but jury muff 
be of proper county ii. Page 
| 21, 22, 21 
Where offender may be executed 
in a foreign county 502 
In what county offender againſt 8 
 H. 6. making avoiding records 
felony, ſhall be tried 652 
Offender againſt 3 H. 7. in taking 
_ away in one county, and marry- 
ing in another, where indictable 
| 660 
If a mortal ſtroke had [before 2 
G. 2. been given at ſea, and 
party died in body of county, 
_ neither admiral nor common law 
had juriſdiftion 426, 11. 19 to 
SIN DR bg 
Treaſons by .37 Eliz. by prieſts, 
Ec. coming into "Ws og and 
felony for receiving them, in- 
diaatle and triable where of- 
fender taken - 11. 164 
So is felony by ſtatute for taking a 
ſecond huſband or wife, the firſt 
living ib. 
If one, by reaſon of tenure of 
lands in com. B. be bound to re- + 
pos a bridge in com. C. he may 
e indicted in com. C. ib. 
Foreign pleas by ſtatute triable by 
a jury of. ſame county, where 
party indicted, except in treaſon 
_ tt. 239, 263 
Where ſtroke in one county, and 
death in another, indictment to 
be where death was ii. 262 
Where admiral hath juriſdition 
infra corpus com'. Vide Idmi- 
raity. 
For arreſts in proper or foreign coun- 


ties, Vide Irrelft. 
County Palatine, 


Felony , or treaſon committed in 

Durham, removeable in B. R. 
. by certiorari; | but on pleading 
_ not guilty remandable 158 
They of Durham claim exemption 
. from being ſworn out of.precin 

of that county palatine_ ib. 
Of trea/ons and felonies in Tindal 
. .. and Hexam/hire ib. 

lme Fa By 
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By ſeveral a&#s outlawries of trea- 
fon, &c. in Lancafhire, cauſed 
not a diſability of the parties, 
but are repealed by 33 H.s6. 
| Page 286 

How inditors 1n Lanca/hire to 
be qualified, where indictment 
ſuppoſes party inhabiting out of 
it, or where inditment is taken 
out of it againſt perſons refiding 
there 286. 11. 152* 

All powers in county palatine and 
franchiſes for making juſtices of 
aſhſe, gaol-delivery, or peace, 
refumed by 27 H. 8. 

575 38, 211, 212 

Under what ſeals the commiſſions 
now pals | 286 

Proceſſes to be im &ing's name, un- 
der whole te/te ib. 

Indictments to conclude contra pa- 
cem regis 2 ib, 


All proceſſes of outlawry, attain- 


der, £©c. in county palatines, now 

_ of ſame effect, and induce ſame 
forfeitures, as if offenſe done, 
tried and determined in any 
other Engliſh county ib. 

| Royal forfeitures of treaſon not 
touched by 27 H. 8. gs \ 
Juſtices fitting within exempt ſran- 
chiles or counties palatine, now 
king's courts and his juſtices 
Ws $8 
Certiorari iſſuing out of B. R. to 
be obeyed by juſtices ſitting in 
Durham, or within cinque ports 
£2, 36, 211; 212 

They ſhall hold their ſeſhon within 
ſuck liberties, and not elſewhere 
tb. 

None within ſuch liberties com- 
pellible to appear out of ſame 
before other juſtices 1b. 
Where ſuch franchiſes were anti- 
ently granted to abbots, there 
1s a ſpecial commiſſion of gaol!- 
delivery tor that franchiſe ib. 
Reſtriction of ftting within fran- 
chiſe extends not to commiſhon 
of oyer and terminer ii. 38, 39 
his reſumption extends not to 
cities and boroughs 11. 39 


_ Vide Franchiſe, Cextiorari, 


Amply treated by lord Coke 


USO. -: td; 


Court. 


In dubiis rather to incline to ac- 
quittal than conviction. Page 

| 300, 509 

Not bound to take notice at an- 
other /efſons that a man is attaint 
945 
Ought not to be tranſported with 
heinouſnels of offenle B87, 636 
Of the court before Jord high 
ſteward for trial of peers A 
ib. 
Expoſition on 33 H. 8. for trial of 
treaſons and felonies within king's 
palace before ſteward of houle- 
hold, and on ſublequent a&s de- 
rogating from it 11. 8,9 
Of commitlions of oyer and term:- 
ner for the verge, the extent and 
manner of trial of felonies wath- 
in ſame 1. 10, 11 
Can only proceed on indictments 
taken before themſelves, and not 
on coroner's inquelts, and there- 
fore have in ſame commiſhon one 
of gaol-delivery 
Where ſuch. commiſhon determin- 
ed by general commiſſion of ozer 
and zerminer in ſame county with 
notice, and where this ſpecial 
commiſfion determines the gene- 
ral pro tanto of county, as within 


verge 1b, 
Commiſkons ſor verge diſuſed 11. 
11, 12 


If penalty be recoverable 1n any of 
king's courts of record, ad ex- 
tends only to the four ſuperior 
courts | UN; 29 

Where the words, no wager of law, 
e/Join, protection, &c. /hall be al- 
towed, tie up juriſdiction to 

courts, that can allow protec- 
tion, Ic. 11.30 

Where penalty made recoverable 
by original writ, it 1s reſtrained 
to ſuperior courts, tho many 
contrary inſtances _ ib. 

Where one attaint is brought into 
another court, execution not to 
be awarded againſt him, till de- 
manded what he can ſay againſt 
it | | 368 

Dd 3 By 


015-41 


A TABLE OF THE PRINCIPAL MATTERS 


By 3 I. 7. imagining and conſpir- 
ing to kill the 4:ng, or any of 
his council is made felony ; who 


the only judges, and by whom 


preſentment and trial muſt be 
Page 663 

All courts, having judicial power 
by common Jaw, or ſtatute, have 
power to grant warrants for ar- 
reſting felons, but ſuch as are 
imply miniſterial, and have no 
juritdition, as conſtables, can- 
not iſſue warrants He, 105 
Cuſtom of the court of B. R. part 
of the law of the land  uÞ, 


Vide Admiralty, Certiorari, 


Commitſion, Gaol-delivery, 
Juſffices of Affiſe, of Peace, 


REing's Bench, Wycr and 


Terminer, 


' Day and Night. 
TAX and Night defined 550, 
5ol 


Crepuſculum explained 990 


Per. 


Where it is lawful to ſhoot them 
_ miſſion, King. 


DPemurrer, Vide Pleas, 


Deodand. 


Deſcribed ; how applied 419 
Not forfeit till death found ; can- 
not be claimed by preſcription, 
and why CEL n 1Þ, 
On death by miſadventure, what 
inqueſt to inquire of 
Fillata, chargeable with proceſs 
for deodands or value, tho not 
delivered to them ib, 
Sword, &c. of a ſtranger __ 
, 1D, 


Expraney 


ib. 


Diſtintion between deodands mo. 
ventia ad mortem © gquieſcentia 
Page 420, 421 

What moveable things ſhall be 
deodands, or not 1b. 

W hat things not moveable 422 
Where there ſhall be deodand, 
where party ſlain is within age 

_ of diſcretian, or not iÞ. 
Where a ſhip, £c. ſhall be a deo- 
dand, or not | 422, 423, 424 


E:ſcontinuance, 


Inditment not diſcontinued by 
king's death, tho in ſome caſes 
roceſs be 11. 189, 209 
Where prifoner hath pleaded zoe 
guilty, and then makes default, 
whereon exigent is awarded, firit 
iſſue is diſcontinued 11. Wh 
225 


Pomus Manſionalis. Vide 
Burglary, 


Dower. Vide Forfeiture, 


Drunkenneſs, 
Where it excuſeth or not 
Dureſs. Vide Neceſfity, 


32 


 Engleſhery. 
447, 448 


| Err or. 


Erronious judgment in treaſon 
given by one that had authority, 
was at common law erage 
by writ of error 353 

By 29 El:z, ſecures all former at- 
tainders, where patty executed, 
from ſuch reverſal, but meddles 
not with other attainders ib. 

Neither doth 33 H. 8. take away 

writs of error on attainder of 
trealon | - ib, 

26 H. 8. 


[ 


CONTAINED IN THE TWO PARTS. 


_— 
26 H.8. © 5& 6E.6. take away 
from one outlawed in treaſon 


reverſal of outlawry, becauſe _ 


party out of the realm, but ex- 
tends not to other offenſes 
By Page 354 
Miſnomer in civil ation not error 
175 
But outlawry of one indited with- 
out addition, or by a falſe one, 
erronious EI Ba. 
Writ of error, a /uper/edeas to the 
iſſuing execution from delivery 
of writ till day of return paſt ; 
but if plaintif proceed not to 
removal of record, execution 
ſhall be granted for his delay 
| ell _n. 213 
Where avuterfoits acquit aſlignable 


i. 221, 243, 251 
One outlawed, on alledging error 
in law or fa to ſatisfaction of 
B. R. ſhall have a reſpite of ex- 


ecution to purchaſe writ of er-_ 


_ Tor, and be remitted to marſhal 
in mean time 11. 408 
Amicus curie may inform B, R. of 


any error in the outlawry ib. 


_ Vide Dutlawry, 


Eſcape, 


One mortally wounded, offender 
in cuſtody of conſtable, who ſuf- 
ters him to eſcape before death 


of party; no felony in conſta- 


ble, tho he dies within the year 
_ 427, 591 
One eſcaping is ſuppoſed always 
_ 1n cuſtody 581 
| Gaoler voluntarily ſuffering a trai- 
__ tor to. efcape, treaſon 234 


Wilful eſcape by gaoler, no felu- 


ny, if mittimus not in writing 

_ under ſeal; but contra, where 
_ commitment by court of record 

| 583, 584 
Nor is it felony, except cauſe ex- 
profied in mittimus, or offenſe 

e notified to gaoler 578, 584, 
,0nen we 20'9. 95. 999; 500; 610 


Eſcape before clergy allowed; te- 


TW 


An unapt concluſion of mittimus 
excuſeth not gaoler from felony 
Paze 9599 
The ſeveral forts of eſcape 590 
Voluntary eſcape defined 590, 591 
It becomes ſame crime, as party 
was committed for, viz. treaton 
or felony hey ib. 
It is felony, tho party be not con- 
vict or aftaint, but till then 
 gaoler ſhall not be arraigned, 
tho he may be indicted 591, 598. 
| il. 25k 
Felony committed, conſtable takes 
one on ſuſpicion, and volunta- 
_rily lets him go at large, it is 
felony, tho party not indicted 
292 


Tho officer after arreſt be affured 
for error, as well as pleadable 


of party's innocence, he may 
not ſafely diſcharge him, but 
bring him before a juſtice ab. 
He diſcharges him at his peril, if 
felony committed, and party 
guilty os -" is 
A convict of petit larciny ſuffered 
to eſcape, no felony  bÞ, 
The ſame law of eſcape of one 
committed for, or convict of 
homicide /e defendendoa ib. 


But if commitment or indictment 


be for man/laughter, tho in truth 
but /2 defendendo; yet primd fa- 
cie eſcape indictable as felony, 
tho in eventu otherwile ib, 


One indicted of murder 1s pardon- 


ed or acquitted within the year, 
but left in gaol till year elapſed, 
on 3 H. 17. and within year, 
_ gaoler fuffer him to eſcape, it 1s. 
felony primd facie, for poſh- 
bility of appeal; but if not 
brought within the year, or par- 
ty be acquitted thereon, gaoler 
to be acquitted 593 


lony; but party retaken, and 
clergy had, felony purged ib. 
Clerg had, and priſoner continued 
for further correction by 18 E1:z, 
eſcape fineable 1b. 
If 4. commit a felony before B, 
who neither takes him, nor at- 
tempts it, not felony in'B. 594. 
Dd 4 If 
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If 4. commit a felony, and B. 
knowing it receive him, and 
then ſuffer him to depart, - no 
eſcape by Hb. Page 594 
Gaoler refuſing to reccive a felon 
from conſtable, conſtable lets 
him go, it 1s an eſcape tb. 
Private man, on delivering felon 
to conſtable or vill, is diſcharg- 
ed; ſo are conſtable and vill on 
delivering him over to ſheriff, 
or his gaoler 594, 595 
Cuſtody of felon belongs to old 
__ theriff till turned over by in- 
denture . | 1D. 
A private man knowing B. to have 
committed a felony arreſts him, 
and wilfully ſuffers him to ef- 
cape, felony ; or a felony being 
done, he arreſts B. on ſuſpicion, 
and then lets him eſcape, felony 
 NN_. 599 
If mittimus contain no cauſe, gao- 
| Jer not bouud to receive Fu 
ib. 
A prom man carrying felon to 
the common gaol, . acquaints 
- wap by word only that it 1s 
or felony, gaoler chargeable on 
eſcape. - 596 
Conſtable wilfully ſuffering felon 
to eſcape from the ſtocks, wy 
ib. 
Priſoner reſcued, gaoler diſpuniſh- 
able | tþ. 
Where in on. of fire, Om or 
rebels eſc by gaoler, 1s ex- 
cuſable wie tb. 
Admitting bail, where it ought 
not, where a negligent eſcape, 
where wilful 596, 597 
If gaoler voluntarily licence felon 
to wander out ard return, if he 
return before gaoler indicted, it 
is a miſdemeanor ; but whether 
a voluntary eſcape 597 
Sheriff fineable for wilful or neg- 
ligent eſcape by his gaoler 597, 
598 

But not for eſcapes by gaolers'in 


particular franchiſes ; theſe con-_ 


cern themſelves and their lords 
only  59$ 


If 
| licent eſcape 


_ _ default, he is excuſed 
Othcer bringing priſoner to gaol, 


Officer permitting eſcape, qua/ 
acceſlary Page 598 
If principal be found not guilty, or 
guilty of a fac not capital, or 
be only convitt and not attaint, 
and hath his clergy, gaoler ſhall 
be difeharged of felony, but 
fined 598, 599. nu. 254 
Voluntary eſcape within clergy, 
tho principal felony not 599 


Eſcape makes but one felony, tho 


principal offender indicted of 
ſeveral flop 
But if two be indicted of one felo- 
ny, and eſcape, gaoler indicted 
ſeverally for both - 1b. 
If offenſe, for which party was 
committed, appear not by mat- 
ter of record, neceſfary a felony 
be done, or elſe eſcape no felo- 
ny; but contra, where it appears 
by a record Ds 
If it appear by record, how in- 
dictment to be, and how, if 
otherwiſe tn 
Calling record of priſoners over 
as in B. R. ſufficient to convict 
of a negligent eſcape, but not 
voluntary, except gaoler confeſs 
TE  - 599, 603 
By whom comntry to be amerced 
for an eſcape 600 
Diviſion of negligent eſcapes ib. 
Negligent eſcape fineable, what 
the meaſure of the fine 600, 

... +. 4, 606 

What ſhall be ſaid a negligent eſ- 
cape 4 | 601 
ri{oner break gaol, it is'a neg- 

| ib. 

Where lawful to fetter priſoners 
tb. 

If private man arreſt a felon, who 
eſcapes by force, without his 
1b. 


priſoner reſcueth himſelf, how 
far officer excuſed 601, 602 
If felon in carrying to execution. 
be reſcued, ſheriff puniſhable 

| 602 

Gaoler may take priſoner ſeven 
years aſter, tho out of his "y, 

q | - but 


| 


| 
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but that excuſeth not negligent 
elcape Page 602 
Having once loſt view, 1t 1s an 
eſcepe, tho taken after; but if 
gaoler take him on freſh pur- 
ſuit, and hath fill the view, 
no eſcape 1b. 


Gaoler fined for negligent eſcape 


may retake felon, but fine not 
diſcharged 1b. 
What a proper | conviftion of a 
negligent eſcape _ 603 
Sometimes coroner's roll _ iÞ. 
Preſentment by grand inqueſt not 
ſufficient, becauſe officer nr "Y 

| th 
Preſentable in a leet, but they 
cannot ſet a common fine or a- 


mercement ; but it may. be re- 


moved in B. R. where amerce- 
ment may be ſet 
Executors fined for negligent eſ- 
cape in their teſtator 604 
Eſcapium, and the franchiſe to be 
quit thereof, explained 604 
Coroner hath power to take in- 
quiſition of eſcape 11. 62, 65 
If private man diſcharge one ſul- 
pected, whom he hath arreſted, 


without bringing him to juſtice | 


or conſtable, it 1s an eſcape 
11. 81 
If felon not once in the hands of 
the officer that hath warrant to 
arreſt, no eſcape; but yet it 
may be an eſcape in townſhip, 
for which they ſhall be amerced 
ll. 93 
Vide Jmercement, breaking Pri- 
ſon, Evidence, Jndictment, 

Reſcue, 


Efoppel. 


- Where defendant is indicted, and 
pleads to indiftment by a wrong 
name, that eſtoppel ſhall avail 
ſheriff or officer, that doth exe- 
cution 1,175 

So in a civil action, if defendant 
appear by wrong name, ſheriff 


in falſe impriſonment ſhall have T 


like advantage iÞ, 


ib. 


Evidence, 


How coin proved current Page 


fx 196, 197, 204, 212, 213 
How foreign coin proved legiti- 
mate 197, 198, 213, 310, 316 


Intention how to be proved 229 


Where by 1 & 2 P.t& M. In- 
formations taken before juſtices 
of peace may be read in evi- 
dence againſt a priſoner 305, 
> 306, 586. ii. 284, 285 

Whether, if informant was bound 
over, and appear not, they may 
be read x: .c. PI 

Whether juſtices of peace of a fo- 
reign county may tranſmit ſuch 
informations before juſtices of 
gaol-delivery of proper county 

305, 306. ii. 285 

As to examination of priſoner, it 
muſt be teſtified, that it was 
without menace or undue ter- 
ror | .* --- 11». 285 

Depoſitions taken in a cauſe of di- 
vorce, offered to prove force on 
indictment for forcible marriage, 
rejected, and why 306. ii. 285 

Hear-/ay no evidence, but from 
offender himſelf _ ib. 

In murder 4. indicted, as having 
given the mortal ſtroke, B. and 
C. as preſent and aſliſting, if 
proved that B. gave the mortal 
ſtroke, and 4. and C. were pre- 
ſent and affiſting, it maintains 
indictment, and all ouſted of 


_ clergy ; but contra, on incdict- 


ment on 1 Fac. of ſtabbing; for 
he, that gave the ſtroke, ſhall 
have his clergy on ſuch indiQ- 
ment 437, 463. 11, 185, 292, 
344, 345 
Whence evidence of malice muſt 
ariſe to conſtitute murder 451, 
452 

Where malice in law maintains 
indictment of murder 460. 

| ii. 292 

What circumſtances are evidence 
.of a felonious intent on indict- 
ment of larciny 508, 509 


hieves come to rob 4. and force 
him by menace of death to go 
| and 


| 
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and fetch tham money, which 
he doth, it maintains a general 
indictment of robbery Page 0.32, 
FDEIEN | #333 

In indiatment of robbery wv:iolenter 
muſt be both alledged and 
roved 534 
What evidence to maintain india- 
ment for a felonious eſtape, breath 

of priſon, or reſcue 599 
Ravither, having kept the woman 
as a Concubine before the fup- 
poſed rape, evidence of aſſent 
ogg 628, 629 

What concomitant circumſtances 
 neceſlary evidence of a rape . 
| wt 633 to 636 


On indiQtment of ſecond forgery to 


* make it felony, record of firſt 


conviQtion by judgment muſt be 


proved " _ 686 
If alledged, that party was killed 
with a ſword, and proved that 
| he was killed with another wea- 
pon,, inditment maintained ; 
but conzra, if by another kind 

of death, as ſtrangling, &c. 


Whether an information taken in 


. _ treaſon can be read in evidence 


on indictment of treaſon 11. 286 
By 21 Fac. mother of baſtard-child 


concealing its deati, ſhall fuffer 


as in murder, unleſs. ſhe prove 
by one witneſs, that child was 
born dead © n. 288 


 Inditment need not alledge, but 


it muſt be- proved on evidence 
«that ſhe cancealed it, if advan- 
tage be taken of this ſtatute 
| | -."- W. 289 
If no concealment proved, left to 
jury to inquire by circumſtances, 
whether ſhe murdered 1t or not; 
but it doth not put her under 
an abſolute neceſſity of proving 
zt born alive by one witnels; {o 
evidence ſtands but as at com- 
mon law © ib, 
If on view of child it be teſtified 
by one witneſs from probable 
circumſtances, that child was 
not come to its deoitum parts 
zempus, this is proof by one wit- 


NH. 185. 


\ tabbing, if it appears 


neſs, that child was born dead, 
ſo as to leave it to the jury, as 
upon a common law evidence, 
whether the was guilty of death, 
or not; what ſuch circumſtan- 
ces are i. Page 289 
In ſome caſes preſumptive evi- 
dences go far to prove par 
guilty, but better five guilty 
perſons eſcape unpuniſhed, than 
one innocent man die ih. 
Cautions againſt conviting on 
_ doubtful evidence, with inſtan- 
_ ces of innocent perſons having 
ſuffered thereby 300, 509. it. 
289, 290 
Not fit to convit any man for 
ſtealing goods cuju/dam ignoti, 
merely becauſe he cannot give 
an account how he came by 
them, unleſs due proof made, 


- that a felony was committed of 


thoſe goods it. 290 
Nor to convi& any one of murder 
or favs array coy unleſs fat 
proved to be done, or body 
found dead - ho iÞ. 
Variance between indiQtment and 
evidence 1n county material, but 

| not in vill | 1. 291 
If evidence in caſe of murder dit- 
fer from indictment 7n ſpecie mor - 
tis, it doth not maintain indict- 
ment; as if inditment be for 
killing by poiſon, and evidence | 

| be of killing by ſtabbing ; but 
comra, if indictment vary mn 
ſpecies of the potſon, or ind1&- 
ment be for killing with a ſword, 
and evidence be of killing with 

_ @ ſtaff or gun; effectual word 
in both percufſit 1b, 
And ſame law with refpeR to ac- 
ceſſaries to ſuch principals 

| (ie EO ORE 11. 292 
If A. and B, be indied as prin- 
_cipal, and C.%as acceſſary after 
'to both, 4. and B. are canvict, 
or only A. is convict, and an 
the evidence againſt C. it ap- 
pears he was only acceſfary ta 
A, it maintains indiament ib. 
One indifted on 1 Fac, againit 
on evi- 


CONTAINED IN THE TWO PATRS. | 


gence, that perfon killed ſtruck 
firſt ; yet good evidence to con- 
vict party indicted of manſlaugh- 
ter u. Page 292 
If one be indifted of petit treaſon 
for killing his Malter, tho he 


were not fuch, he may be found : 


guilty of murder, and tho not 
ex malitid precogitatd, he may 


be found guilty of manſlaugh- 


ter, and no guilty as to the pe- 
tit treaſon ib. 
If one be indicted of burglary, and 
quod felonice && burglariter cepit 
| Ky &c. he may be acquit of 
the burglary, and found guilty 
of Gmple elony, if evidence 

_ riſeth no higher. 11. 293 
If one be indicted of murder ex 
malitid 
roving 


illing on a ſudden 


ing out, is good to find him 
ib. 


| ilty of manſlaughter | 
What evidence the jury ſhall have 
gut with them or not. 
A : 
Examination. Vide Confeſſion, 
.. Evidence, Julkice of Peace, 


Execution and Reprieve. 


Where one attaint is brought into 
.  anqther court, ar reprieved to 


- another ſeſſions, execution not 


to be awarded, till firſt de- 
manded, what he can ſay a- 

_ gainſt it 368 
Executian of drawing to be on a 
hurdle 382 
Antiently without any thing wor 
; 10, 

A ſtranger of his own head exe- 
cutes a criminal, murder 501 

| Execution muſt purſue judgment, 
___ otherwiſe murder HJO1. 1. 411 
Who are the ordinary miniſters in 
execution of malefaQtors 501. 


11. 409, 410 
What warrant iſſued qut by /ord 
high flewarg for execution of a 
peep 


reEcopitatd, evidence 


Vide 
;" ury., & 2:6 | 'F ; 
Vide 4ndictment, Uerdia, Wit- 


If party revive after being cut 


How many commiſſioners .of oyey 
and terminer formerly ſigned 
warrant, where they gave ſen- 
tence Page 501. ui. 409 

Leaving a calobar with ſheriff, 
the only warrant now 11. 409 

No warrant under ſeal of juſtices 

of gaol-delivery for executio 

 butonlya calendar 501. 11. 409 

What warrant for execution was 
antiently iſſued, or awarded by 
them FE 11. 409 

F. Rolle would never ſubſcribe 
calendar, but after judgment 
command ſheriff in court to do 

_ execution, and for not doing it 
fined a ſheriff 20001. 501, 

DE | u. 31, 410 

A priſoner removed in B. R. by 

habeas corpus, or taken on in- 
ditment of felony in Middle 
ſex 18 committed to the marſhal, 
arraigned and adjudged to die; 

_ court may ſend him to Newgare, 

and command ſheriff to do exe- 

cution _ 502 


' Byt if remitted to the marſhal, 


(as regularly he ought) then 
marſhal is proper ofhcer, and 
may execute party in Middle- 
ſex, wherever offenſe commit- 
ted; and court may ore zenus, 
or by order command ſheriff tg 
alliſt 464, 502. ui. 5 


How entry to be for marſhal to do 


execution 464, 502. it. 409, 
ES | 41 
They that give judgment may 3, 

ward execution 1. 406 
Therefore B. R. on removal of 
riſoner and record, may giVe 
Judgment, and award execution 

| 1. 406, 40T 

B. R. never gives judgment a- 
gainſt any, not zz» cuffodia ma- 
reſcalli ib, 
How warrant for execution to 
lieutenant of the tower to be. 
_ LD uz. 410 
Sheriffs of London and Middleſex 
to be aſliſting tb, 


wn, he mult de hanged again 
By, 412 
Judge 


A TABLE OF THE PRINCIPAL MATTERS 


e&. Dd ++ 
Judge hath power to reprieve, be- 
fore or after judgment, infant 
convict of capital offenſe in or- 
. der to #ing's pardon Page 19 
Of Reprieves ex arbitrio regis ; 


how the king may command a 


_ _ Teprieve 368. U, 412 
Ex arbitrio judicis; judge may re- 
prieve one attaint of treaſon be- 

" fore him, but ought to be cau- 
tious in doing it ey | 
After he hath granted it, may 
command execution after ſeſſions 

_ and adjournment of commiſſon 
Sera ta ol 4 
Reaſons for a reprieve 11, 412 
Of reprieves that are-guafi de jure, 
Or neceſſitate legis 1. 368, 41.3 
In reſpe&t of pregnancy; duty of 
zudge, before he finiſhes his ſel- 


fions to demandof every woman 


_ attaint of treaſon or felony, what 
the has to ſay againſt OTE 
| ib. 
What incidents to a plea of preg- 
Nancy zn retardationem executio- 
mis Ee Pa nnd Ape ten - 
Enſeinture with quick child bein 
found, execution to be reſpited 
till another ſeſſions, but no ſta 
of execution, except woman wat 
quick child _ 368, 369 
If ſhe once hath had benefit of 
this reprieve, and be delivered, 
and afterwards be with quick 
_ child again, ſhe ſhall not have 
- a further reſpite 369 
If jury of women find her quick, 
whereas ſhe was not at all with 
child, if next ſeſſions” happen, 
fo as to render' it impoſlible, 
_ that ſhe "could be: with child, 
| but muſt be delivered me/ne be- 
tween former ſeſſions and this, 
| ſhe ſhall be executed, otherwiſe 
_r : ib, 
Such juries prone to favor the wo- 
—_ 11. 413 
Tf ſhe were not quick with child, 
when ſuch verdi& grven, may, 
tho not then with child at all, 
* but became quick before ſecond 
ſeſſions, ſhe ſhall have a'ſecond 
reprieve in favirem prolis 369 


But "026 puniſhable in the latter 
__ caſe, | ii. Page 413 
When the fetus ſhall be ſaid to be 
+ ("1 - 1b; 
In all cafes of reprieves for preg- 
nancy, judge to make a new 
demand, what priſoner has to 
ſay againſt execution; after de- 
ry ſhe muſt be brought to 
the bar again for that purpoſe, 
which muſt be at the following 
ſeflions 369, 370. ii. 413, 414 
Reprieves ought to be matter of 
record, and tho ſhe be delivered 
before next ſeſtons, ſheriff not 
. to make execution ii. 413 
Nor ought judge to give. fuch di- 
_ reCtion y beets A 


If meſne between judgment and 


award of execution, offender 


* becomes nor compos, Aa Jury ſhall 


| be ſworn to inquire ex officio, 


' Whether counterfeit or not ' 35, 


DIE 970 
What parts of 'execution for trea- 
ſon may be abated by &#:ng's 


- warrant under great or privy 


ſeal, &c. 370. - 11. 412 
If jury convit againſt or without 
evidence, and againſt direCion 

of court, court may reprieve the 
convict before judgment, and 
and certify the &ing for his. par- 
don 1}. 309, 310 
In what caſes priſoner not to have 
- execution awarded, till he be 


- demanded what he can ſay a- 


ainſt it 1, 407, 408 
Where one outlawed ſhall have a 
reſpite of execution, till he can 

+ purchaſe a' writ of error - 11. 408 
Where clergy may be allowed un- 
_ der gallows to one wrongfully 
-+ attaint, if judge come that way 
| 4.5% 4 7,-970 
This may be done by judges of 


 B. R. as juſtices of peace; but 


* guere, Whether by juſtices of 
oyer and terminer alter their 
eſton ended - - 1b, 


Vide Judgments. 


| ' TS 
—__ + wu 


Execus 


| 


' CONTAINED IN THE TWO PARTS. 


 Executors., 


Tertn ſor years not extinguiſhed 
by acceſſion to an executor, who 
hath the fee, becauſe en autre 
droit Page 250 

Fined for negligent eſcape in their 

teſtator | 604 


Exigent, Vide Mutlawry, Pro- 
cels. 


Falſifying Attainders. 


HERE alienee may not only 

_ falſify attainder, in point 
of time of treaſon or telony, but 
alſo offenſe itſelf _ fe | 
Not concluded by confeſſion of 
alienor ab. 
Purchaſer me/ne between time of 
felony committed and attainder 
by verdi&t cannot falſify in point 
of offenſe, but time oy 7 


Fealty, Vide Jlligeance, 
Fear, Vide Neceſlity, 


Felo de ſe. 
Muſt be of age of diſcretion, and 


. compos mentis at time of giving 


the mortal ſtroke. 411, 412 
What ſhall be ſaid age of di/cre- 
_ t!on, Vide Jnfant. | 
For non compos mentis. Vide Jdeot, 
Why inquiſition runs felonice 411, 
Tg 412 
Death muſt enſue within year and 
day after ſtroke 412 
Lunatick killing himſelf in a fit of 
lunacy cannot be a felo de /e; 
contra, during a lucid interval 
| _ 31, 412 
There muſt be an intent to com- 
mit the fat 412 


What ſhall be ſaid a voluntary 


- killing 412, 413, 480, 481, 493 


Villain - gives himſelf a mortal 
ſtroke, lord ſeiſeth 
ſhall have them 


eoods, king 
| 414 


He forfeits his goods and chattels, 
but not his lands, nor wife's 
dower © Page 414 

Baron and feme joint lefſees of a 
term, he kills himſelf, ſhe ſhall 
not hold it againſt king or almo- 
ner 413, 414 

How the forfeiture ſhall relate ib. 

There muſt be an inquifition to 
intitle the &ing; if the body 
cannot be ſeen, conviction to be 
before juſtices of oyer and 7er- 

miner, Or peace, and then tra- 
verſable; but if it.can be ſeen, 
then before coroner /uper viſum 
corporis, and whether traverſable 
| 414 to 418 

Where inquiſition /uper viſum cor- 
poris quaſhed, and coroner or- 
dered to inquire de novo 415 

Where party found to have died 
per infortunium, and ſuggeſted 
on part of ing or almoner, that 
he was felo de /e, writ of melius 
znquirendum denied; if granted, 
would have been void ib. 

What default of coroner's inqui- 
ſition ſhall be ſupplied by this 
writ | ib. 

Proceſs may be made againſt thoſe 
who detain the goods in the in- 
quifition 416 


Vide Coroner, Deodand, 


Felony by Common Law, 


Open reſiſtance of juſtices of oyer 
and terminer, felon 146 
Every "felony includes miſpriſion, 
and offender may be indifted of 
the latter only 652, 708 
Vide Arſon, Breach of Priſon, 
Burglary, Efcape, Felo de ſe, 
LY. omicide, Larciny, Murder 


and Manslaughtcr, Reſcae, 
Robbery, 
Felony by Statute. 


Weſtm. 2. de uxore abdudtd five 
rapt4 cum bonis wviri, makes it 
felony 637 - 
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A TABLE OF THE PRINCIPAL MATTERS 


Expoſition thereon Page ( 37t6 640 


Wife voluntarily going ad” with 
a ſtranger, and taking huſband's 
. goods, felony in neither; but 


treſpaſs in the ſtranger 637 


Judgment of death antiently given 
in a civil ation brought on this 


_ * a4, but diſuſed 638 


If defendant conviRted in this ac- 
_ tion, it antiently ſerved for in- 
 dicment + 11. 150* 

Articuli ſuper cartas make pur- 

wveyors felons in certain caſes 


639, 640. 


640 

14 E. 3. makes it felony in gaoler by 
dureſs of impriſonment to make one 

become approver againſt his will, 

_ clergy allowed _ 640, 641 

But extends not to a gaoler de fa#o 
| | | 641 

Is H. 6. makes exportation of woo! 
_ and wwoolfells other than to the fla= 

| ple of Calais or ftreights of Mo- 
| Tocco, felony ; clergy allowed; 
uere whether in force 642, 653 


47 E.3. makes fealing falcons, Ec. 


_ felony, what proof required ;- 
_ within clergy 642 
5 H. 4. c. 4. multiplication of gold 
and filver, clergy allowed . 644 
Cap. 5. malicious cutting out 
tongue, or putting out eyes, clergy 
allowed... 645 

3 H. 5. coining or bringing in gally- 


| halfpence, ſuſkins or dodkins 1b, 
2 H. 6. Payment or receipt of blanks, 


clergy allowed; now diſuſed ib 
3. H. 6. Congregation of maſons to 
_ prevent ſtatutes of labourers, but 
acts relating thereto repealed ib 
33 H. 6. Servants after maſter's de- 
' ceaſe, taking and ſpoiling his goods, 
clergy allowed —_ 653 
Wherein extended beyond the let- 
ter | :-- -OI& 
1 H. 1. Hunting with vizors, and 
reſcuing ſuck hunters; expoſition 
thereon | 656 to 659 
3 H. 1. Imagining and conſpiring to 
kill the king, or any of his council, 
, clergy allowed 661 to 664 
Who a felon for conſpiring the 


. 
ab « 


death of any, and what great 
perſon; within this a; who the. 
only judges, by whom preſent-' 
ment and trial, and where trial 
to be tl Page 663 

1 E. 6.-repealed all new felonies 
enacted tempore H, 8. & 1 M.- 
repealed the ſame, and the new 
created felonies zempore E. 6. 
» - 308, 309, 664' 
But neither extended to piracy, or 
any ad, which did not conſti- 
tute a new felony, but only di- 
refed proceedings in old felo- 

_ nies with reſpect to clergy, trial, 
_ Eo. 308, 309, 664, 665 
A diviſion of ſtatutes of A. 8. & 
E. 6. conſtitutive of new felo- 
nies | 665. 
Which of theſe never after revived 
or re-enaſted 80 1b 
Which repealed, but re-enated 
_ with or without alterations ib 
Some offenſes made felonies before 
H. 8. but extended: farther by 
as in his time, and then old fe- 
lonies ſtand, but additional re- 
pealed by l E. 6. & 1 M, tb 
21 H.'8. Servants embezzling goods 
delivered to them; 27 MH. 8. 
ouſting clergy, being repealed 
by 1 E. 6. clergy allowed ſhow 

. far ouſted by 12 Ann.] 666, .667. 
This a, but not 27 H. 8. revived 
{= To OS. 
22 H. 8.29 3P. & M. Cutting 
_ powdike, clergy allowed 669 
1 & 2 P. & M. Egyptians above 
fourteen remaining here a month, 

' 5 Elzz, ouſts clergy 670, 671 
18 H, 6. Soldiers retained, as pre- 
ſeribed by the att, departing from 

" their captains without licerice 671 
| HER | 672 . 
2 E.6. ad idem 674, 675 
Expoſition on the ſeveral a#s 
_ making departure of /oldiers,, 
mariners and gunners ſans licence, 

| felony 2h 671 to 681 
A mariner or gunner, who hath 
_ taken pref, and departs /axs 
| licehce, hath clergy 678; 679 
Where # foldier Jepartth without 
* licence ſhall have his clergy, or 
not 


CONTAINED IN THE TWO PARTS. * 


not Page 671 to 681 
A diviſion of a&s tempore Eliz. 
making new felonies 681, 682 
8 Eliz. Sending ſheep beyond ſea 
after former convidtion, clergy 

allowed | 687 
27 Eliz. Receiving, retaining, or 


maintaining a popiſh prieft know- 


ingly; no clergy 336, 614, 615, 


688 


31 Eliz. Imbezzling king's armour ; 

within clergy ib 
Expoſition thereon | ib 
35 Eliz. cap. 1. Arecuſant refuſing 


to abjure, or after abjuration to 


_ depart, without clergy ib 
Expoſition on this a 688 to 690 


Circumſtances neceſſary to be al- 


ledged and proved . 689, 690 
_ Cap. 2. A popiſh recuſant 
refuſing to abjure, or after abju- 
ration to depart; without clergy 
; ee 690 
39 Eliz. 1 Jac. Dangerous rogue 
| baniſhed, or adjudged to the gal- 
lies, returning ſans licence, with- 
in clergy 691 
But branded rogue begging or wan- 
_ dering, ouſted of clergy ib 
39 Eliz. Wandering ſoldiers or ma- 
 riners, or idle perſons wandering 
as ſuch; felony in certain cales, 
_ no clergy | 691, 692 
1 Zac. cap. 1. Witchcraft; no 
clergy _ 694, 695 
Cap. 4. Subjefs paſſing ſea 
\ to ſerve foreign princes without 
| taking oath directed; clergy al- 
lowed: 5.4 696 
—_— Cap. 21. Of murder of ba- 
. flard children. Vide Evidence, 
Indictment, 
—— Cap. 26. Acknowledging fine, 
recovery, deed inrolled, ſtatute, or 
 recogniſance, bail, or judgment 
| in name of another not privy to 
ſame; clergy ouſted, but no 


. corruption of blood or loſs of 


_ dower bb 
Bail taken, but not filed not with- 
+ In this a& [but ſince made felo- 
ny] 40D 
—— Cap. 31. Going with plague 
fore, but diſcontinued 695, 696 


þ 


| 


L, 


Statutes enafting felonies continued 
down from the time the authoxr 
wrote till this time . Page 697 to 

| 703 


Vide Breaking Priſon, Bug- 
gery, Burglary, Forcible 
Warrzage, Forgery, Polpga- 
my, Rape, Record, Statufes 
in general, Vc, 


All a#s ſpeaking of fines or ran- 
foms at g's pleaſure, mean of 
king's Juſtices | . $75 

Preſentment of a negligent eſcape 
by grand inqueſt not ſufficient 
to convict officer, becauſe he 
' muſt be fined; but ſufficient for 

. an amercement of a vill 60S 

Where executors were fined for a 

_ neghgent eſcape in their refta- 


tor. 604 
What the meaſure of a fine for a 
negligent efeape - ub 


here a prohibitory a# makes a 
penalty recoverable by action of 

_ debt, but mentions not india- 
ment, party. may be indifted, 
but fine not to exceed penalty 
ji. 172 


| Force, Vide Neceſſity, - 
Foreible Entry. 


If one be indied for a riotous and 
forcible entry contra formam ftar. 
and the ſtatute is miſrecited ; in- 
ditment quaſhed ii. 17t, 172 

Juſtices by fatute may make reſti- 

 tution on indictment found at 

_ Private ſeſſions before any quar- 
ter-ſeſlions happen 1. 213 

For removal of indiftment of forcible 

entry by certiorari, Vide UEr- 
tiorart. | 


 Forcible Detaincr. 


If one hath been in poſſeſſion of a 


 houle for three years, he may de - 
| tain it by force, by 8 A. 6. 445 


Ff orcible 


| A TABLE OF THE PRINCIPAL MATTERS 


Forcible Marriage. 


By 3 He. 7. Taking a woman againſt 
her will and marrying her, made 


felony Page 614, 659 
Expoſition on this a 614, 659 
| to 662 
Acceſſaries before and receivers 
principals _ 614, 661 
To what women it extends or not 
| 660 


Taking away in one county and 
marrying m another, where of- 


fender indiQable ib 


Marriage with conſent excuſeth 


- Not, if firſt taken away againſt 


her will | 1b 
She may be a witneſs, tho a wife 
de facto ZO1, 302, 660, 661 
Principals. and acceſſaries before 
ouſted of clergy _ . 661 
Whether receivers of ſuch women 
be ouſted of clergy 614, 661 


Forfeiture. 


Forfeiture of goods for treaſon 
fame as for felony; - but ſome 
- difference as to grants of goods 
_ fo forfeited 239 
Forfeiture of lands for treaſon 239 
I _ _ to 259, 356 
At common law lands intailed 
forfeited for treaſon, and ſo by 
26 H. 8, & 33 H. 8. now in 
force 


and ſon, grandfather is tenant 
In tail, father attaint of treaſon 
dies firſt, the lands ſhall deſcend 
| to the grandchild ; father could 
forfeit nothing, and 26 H. 8. 
 corrupts not the blood 'by at- 
_  tainder of the father 1b 
Tf after 26 H. 8. and before 33 
 H. 8. which veſts all in the &in; 
without office, tenant in tail ha 
| been attainted- of treaſon, and 
-had died in that interval, the 
lands would have deſcended to 
the ſon till office found; but 
contra in caſe of tenant in fee- 
— £mple attainted, and dying be- 
fore office; un thus caſe freehold 


241 
In the caſe of grandfather, father 


is calt on #ing without office; 
and none can take it elſe 
Page 242 
King at common law and by 26 
H. 8. was intitled to a right of 
entry, where party was in mere- 
 Iy by diſſeiſin or abatement, but 
not to a right of entry, where 
polleſſor was in by title ; but by 
33 R.8. king is intitted to right 
of entry in both caſes, and that 
without office; but there muft be 
inquifition or ſetfure- to bring 
[king into actual poſſeſſion ib 
If Zing grant over before ſuclr 
ſeiſure, how grant is to be, or 
elle void < 
One committing treaſon hath then. 
a bare right of aCtion wy reane | 
lands, or a right to reverſe 
_ judgment given —_ him, or 
- to bring a formedon or writ of 
entry, but hath no right of en- 
try without recovery in ſuch ac- 
tion; this right neither by com- 
mon law, nor 33 H. 8. is given 
to the king by attainder of trea- 
ſon ; /ed quere ib 
Tenant in tail of the gift of H. 7. 
reverſion in the crown, made a 
feoffment in fee, and then was 
attaint of treaſon, and died, 
leaving iſſue ; 'the feoffor againſt 
his own feoffment could not 
- claim any right at time of the 
treaſon, yet there remained in 
him a right of intail forfeited to 
the king; and king is in as of 
his reverſion, which 1s not ſub- 
_ jet to leaſes duly made by te- 
nant in tail before his attainder 
| 242, 243 
Tenant in tail general makes a 
 feoffment to the uſe of himſelf 
1n fee, and before 26 or 27 H. 
8. commits treaſon, and is at- 
taint, and dies, leaving iſſue 
 Inheritable to the intail, then a 
ſpecial a#'is made, whereby he 
was to forfeit all eſtates. and 
_ Tights; tenant in tail can have 
no right againſt his own feoff- 
ment; but when eſtate returns 
to him, that is forfeited by the 
attainder ; 


| 


- CONTAINED IN THE TWO PARTS. 


attainder; and #ing ſhall hold 
this eſtate diſcharged of the right 
of old intail, and that ſhall ne- 
ver revive to the iſſue; retro- 
ſpec of king's title by attainder 
thall over-reach and avoid the 
remitter wrought in the iſſue be- 
fore king's actual feifin by the 
attainder, or office thereon 

I To tang Page 243 

King makes a gift in tail, ſaving 


reverſion to_himſelf,. attainder 


of treaſon. of tenant in tail bar- 
red not bis jfſue, becauſe, of 34 
H. 8. which derogates from 26 
& 33 H.8. 243, 244 
But 5 6 E. 6. being puiſne. to 
| thoſe as, makes lands of the 
gift of the-#:ng in tail ſubject to 
forfeiture for treafons 24+ 
At common law king not intitled 
to a- condition of re-entry in 
PRry attaint; but in what caſes 

| he is intitled to ſuch a condi- 
| tion; or not,. by. 33 H. 8. 244 


to 248 


Title to a condition of re-entry 
deſcribed | 
Difference, where condition is tied 
up to the perſon, or not 244, 245 
At common law #4ing by attainder 
of treaſon not intitted to uſes 

_ or trults | 247 
Truſts differ not from uſes in ſub- 
{tance | _ 248 
Whether any other uſes but truſts 
at making of 33 H. 8. 248, 249 
Why truſts kept from being exe- 
__ cuted by 27 H.8. | 
Wherein held and uſed as different 
from uſes 1b 
Whether truſt of a freehold for- 
feited by 'attainder of treaſon 


248, 249 


| Kivg made a leaſe for years to one 
tor proviftion of wines for the 
king in truſt for another, who 


was afterwards attainted of fe- 


"Tony, held &ing ſhould have the 
truſt | 248 
90 it one outlawed have a bond 
made 'to another in truſt, it ſhall 
be executed by information in 
_ Exchequer OF chancery ub 
Vo Li. 


244 


248 


By attainder of ceffy que truſt in 
fee-ſimple, neither land nor 
truſt comes to the king or lord 
by eſcheat __ Page 249 

Eſcheat only ob defeFum tenentis 

Attainder of felony not within 33 
H. 8. ib 

Difference between a term in grols 

In truſt for party attaint, and 
truſt of a term to attend inherit- 
ances, guoad forfeiture for fe- 
lon ; _ 250, 251 

King intitled to a term for years 
in groſs, not in point of e/cheat 
by his prerogative, but as hav- 

 1ng bona ©& catalla felomum 1b 

At common law, &izg by attainder 
of treaſon, not intitled to any 
chattels, which party had er: 
autre drott, as executor, &'c, or 
in right of a corporation aggre- 

gate 251 

Baron poſſeſſed of a term in right 
of the feme forfeits it by attain- 

_ der of treaſon, Ec. OTE | 

But as to lands of inheritance, 
whereof he is ſeiſed in her right, 
if he be attainted of wie 
king, hath the freehold during 

the coverture 1b 

So if tenant for life be attainted 
of treaſon, ting hath freebold 
during hte of party attainted ; 
and ſo he had before 26 H. 8. 
by attainder of tenant in tail 

251, 252 

At common law, and now, in cale 
of a corporation aggregate, no- 
thing was, or is forfeited by at- 
tainder. of the head of the cor- 
poration _ | 252 

At common law, a ſole corpora- 
| tion, as abbot, &c. by attain- 
der of treaſon forfeited to the 
king the profits of their abbey, 
Ge. during their incumbeucy; 
but their tucceſſors not bound 
by ſuch forfeiture ib 

But by 26 & 33 H. 8, theſe ſole 
corporations forfeited the unherit- 
ance, and their ſucceſſors were 
bound by ſuch attainders _ ib 

But 5 & 6 E. 6. reſtores the right . 
of ſucceſlo:s 253 


E e _ By. 


A TABLE OF THE PRINCIPAL MATTERS. 


By common law, all heredita- At common law divers lords had 


ments, whether in tenure, or 
not, as rents, Ec. are forfeited 
to the king by attainder of trea- 
ſon; but inheritances purely 
in privity, appropriate to the 
erfon, are not forfeited either 
| b common law or ſtatute, as a 
founderſhtp, £9, Page 253 
At common law by huſband's at- 
tainder of treaſon or felony, 
wife loſt her dower; but contra 

. by 1 £.6. -- I 
By 5 & 6 E. 6. huſband attaint of 
treaſon, wife ſhall loſe her 
dower; and it ſtands ſo now, 
| ſave in treaſons made by partt- 
cular as, where-dower 1s ſav- 
ed, as, £9c. | | ib 
Tho theſe are called royal ef- 


cheats, the #ing hath theſe for-_ 


_ feitures in jure corone, of whom- 

ſoever the lands be immediate- 
 Iy held ib 
| A manor is held of the &ing, as 
of his honour of D. and manor 


. e/cheats for felony of tenant, it 


. is now parcel of the honour; 
and if ting grant it out again 
enerally, 1t ſhall be held of the 
onour ; but if it e/cheat for 
treaſon, it is no parcel of the 
honour; and if granted out ge- 
nerally, it ſhall be held #n ca- 
prte | ITT. 254 
Where land comes to the crown 
by attainder of treaſon, all 
meſne tenures of common per. 
ſons are extint; but if king 
grant it out, he is de ure to re- 
vive the former tenure, for 
which petition of right lies iÞ 
If tenant in tail of the gift of the 
king, the reverſion in the #:ing 
make a leaſe for years, and then 
is attainted of treafon, the king 
| ſhall avoid: that leaſe, tho te- 


nant in tail have iſſue living; * 


et if he after ſuch leaſe had 
forratnnd and ſold, or levied a 
fine to the ing, the 4ing ſhould 

| be bound by ſuch leaſe, as wer | 
as there is iſſue =» zþ 


by ſpecial grant, or in right of 
their counties palatine, royal 
e/cheats of the lands held with- 
in their franchiſes of perſons 
 aftaint of treaſon, and feveral 
inftances thereof Page 254, 
255, 256 

In what treaſons or not they ſhall 
have ſuch royal eſcheats 256, 

| 257, 258 

26 H. 8. in force as to forfeitures. 
for treaſons within 25 E. 3. 257 
There 1s a proviſo in 5 El:z. 
whereby clipping is made trea- 

' ſon, to ſave or confirm the rights 
of perſons intitled to fuch royal 
eſcheats on attainders of treaſon 


_ within this a# RET 1b 
No like clauſe in any other «# of 
new treaſon : ib 


He, who hath jure regalia, ſhall 
' Not have forfeitures of tenant in 
- tail for treaſon tb 
Royal eſcheats by preſcription ex- 
tend not to new treaſons 256 

| 271” 

Of the forfeiture of lands in a 
county palatine by attainder of 
treaſon out of a county palatine, 
or & conver/0 286 
Antiently, if one had been flain 


 'im open war againſt the king, 


the #:ng did de Fa#o take a for- 
feiture, and how, and where 
taken Kee 342 
But in all other caſes, whether 
of felony or treaſon, if party 
died bakven attainder, or after 
conviction, and before judgment, 

' there enſued neither attainder 
nor forfeiture of lands 343 
If a traitor or felon reſcue himſelf, 
_ or will not ſubmit to be arreſt- 
ed, and on reſiſtance is ſlain, 
on preſentment thereof he ſhall 
forfeit his goods and chattels; 

. but | whether preſentment tra- 
verſable; per aſcuns, he ſhall 

\ forfeit the iſſue of his lands for 
a year and day 343, 363, 489, 
to 492, 602 

One arraigned for felony or trea-. 
| & FR ſon, 


 Bycu 


| 


| 


CONTAINED IN THE TWO PaRTs. 


ſoh, tho he be acquitted, yet If If one be outlawed on inditment 


it be found he fled, forfeits his 
oods Page 343 
How far in treaſon attainder after 
party's death ouſted by ſtatute 

- 343, 344 

One attaiht of piracy before com- 
miſſfionets of oyer ad terminer On 
28 BN. 8. according to courſe of 
common law foreits lands and 
goods; but it works no corrup- 
tion of blood —_ | 
If huſband ſeiſed in jure wuxoris 
hath iſſue by her, ahd then ſhe 
commits treaſon, and 1s attaint 
and ales, - huſband ſhall be te- 
naht by courteſy ; contra, if trea- 
fon committed by her before iffue 

- had | | 359 
Tenant in tail is attaint of treaſon ; 

_ #inz oh office foutid hath the 
freehold duting life of tenant in 
tail PD. 359, 360 
Attainder of treaſon, or felony of 
a copyhold gives the king no 
forfeiture ; but it regularly -be- 
longs to the lord, if not a con- 
ttary cuſtom 360 
? Frm of Kent lands of one at- 
taint of felony deſcend to the 
heir ; contra of treaſon ; but the 
lands of one attaint of felony 
by outlawry, or one abjuring, 
elcheat | ib. 
In petit treaſon and felony lands 
eſcheat to the lord ; but #:ng 
ſhall have diem, a#num & wa/- 
tum | ib. 
How tv be computed bb, 
Tenant in tail, or for life, or huſ- 
band ſeiſed in right of his wife 

' is attaint of felony, #4ing ſhall 
have the year, day and waſt 
againſt wife, iſne and rever- 
fioner ib. 
Forfeiture for treafon or felony to 
avoid meſne incumbrances re- 
lates to time of offenſe commit- 
ted : ib, 
Two joint tenants in fee; one is 
attaint of treaſon, and dies; 
Jand ſurvives to the other, but 
lubjeR to the title of forfeiture 
$60, 361 


354 


In homicide per infortunium, 


of felony or tteaſon, and pend- 
ing the proceſs alien the land, 
yet ting or lord ſhall have the 
and, which he held at time of 
felotiy comnitted ; attainder by 
butlawry relates to day and year 
in indictment Page 361 
In appeal of felony or murder by 
writ, if pending it party aliens, 
and then is outlawed before ap- 
pearance, lord's eſcheat is loſt, 
becauſe it relates only to the 
time of outlawry pronounced, 
the writ containing ho certain 
time of offenſe committed ib, 
But contra, -if defendant had ap- 
peared, and plaititiff had de- 
clared oh his writ, and defend- 
ant had been convia and at- 
taint; or if appeal had been by 
| bill, and thereon party had been 
outlawed, tho before appear- 
ance, eſcheat had related to time 
of fat committed to avoid me/ne 
incumbrahces 362 
Goods of perſons convi of treaſon 
or felony, or put in exigent for 
the ſame, or who fled, or ſtand 
 mutte, forfeit to the king ib, 
To what times reſpeRively theſe 
 forfeitures relate _ gw | 
Alienation made [of goods] bond 
fide by felon, or traitor, or one 
that flies, me/ze between offenſe, 
or flight and conviQtion, or pre- 
ſentment of flight is good, and 
binds the #ing, if fraudulent, it 
is void by 13 El:z, 362,. 36T 
If a felon be killed in flight, and 
it be found by inquifition, for- 
feiture of his goods relates to 
the flight 362 
If party comes not in, his goods 
orfeit on award of exigent 365 
In murder, title of lord by eſcheat 
to avoid meſne incumbrances re- 
lates to ſtroke given 426, 591 
it. 179 
art 
forfeits his goods, tho intitled, 
quaſi de jure, to a pardon on 
coutle 477, 478, 492 
Officer killing felon in flight, or 
FE e 2 | that 
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that reſiſts, forfeits nothing 
5 Page 481, 493, 494 
If the killing cannot be attributed 
to any ed of the perſon killing, 
but of the deceaſed, the former 
forfeits not his goods, gu@: e 
: | 492, 493 
Where one killing another in his 
__ own defenſe forfeits his goods, 


- or not. SINE 2 493, 49% 
Forfeiture for flight diſtin from 
that for the felony ib 


In petit larciny party forfeits his 
goods, and lo if acquitted, and 
it be found he fled _ 
In appeal of felony or robbery, if 
_ appellant omit any of the goods 
ſtolen m his appeal, they are 
forſeit; and ſo in the cale of a 
falſe appeal of robbery, where 
appellee came to the goods by 
bailment, or finding. 538 
If it be found /uper vi/um corporis, 

__ that felon fled, and was killed 
_ an flight, this preſentment, tho 
after party's death, is conclutive 
as to the torfeiture for the flight 
Mt Ms $9% 

By judgment of peine fort & dure 


party forfeits his goods; but it 
15.00 attainder, nor gives any - 


_ eſcheat, nor works corruption of 
blood PEGS A *3* 
A convict within clergy forfeits all 
| his goods, tho- he, be burnt in 
_ the hand: yet thereby becomes 
_ capable ol purchaſing and re- 
taining other pRogs 11. 388, 389 
On burning in the hand, he ought 
to be immediately reſtored to 
poſſeſſion of his lands. 11. 389 
Where alience may falſify attainder 
in point of offenſe, as well as time 
er not. 
tamder. 
Þr forfeiture by felo de ſe, and 
how #t relates. Vide Deodand, 
Felo de fe. T os 
Vide Corruption and Reffitu- 
tion of Blood, , 


Expaſition on 5 Eliz, making it 
telony without clergy, aſter tor- 
mer conviction 683 to 687 


530 . 


Vide Falſifying It- 


Former conviction to be conviction 
by judgment Page 384, 682, 683, 

pp. ' 685, 686 
Offenſe in any forgery or publica- 
tion within this a&# after former 
conviction, felony 686 
A convict of pabliſhing a falſe 
. deed forges a deed, it is felony 
within the a&; ſo 2 conver/o ib, 
How inditment for ſecond of- 
ſenſe to be ib 
On evidence, record of firſt con- 
viction to be proved, yet the 
matter of it not be re-examined 

FE ROne Ng ib 
Where antedating a deed to avoid 
a man's own feoffment is for- 
_gery ; intent herein conſiderable 


Chg Bo 4 - W | 083 
What a making forging, or aſſent- 
ing to a forgery 683 to 686 


Aﬀent after makes not a principal, 
for that end it muſt be prece- 
dent or concomitant 684 

Making a falſe cuſtomary, forgery 

ib 


Where inferting a. clauſe in a will 
without direction of diviſor. is 

_ forgery, er not _ RT 
Forging ſurrenders, admittances, 
or, court-rolls, within this a& 
Forging deed or will, purporting 
a leaſe, or rent-charge for years 
is within at ; fo is forging allign= 
ment of leaſe for years, but not 

_ of lands in Ireland Pane - 
Where one publiſhes a deed, 
which he has been told to be 
falſe, is puniſhable within this 
att | | CLI 685 
Forging a will .of goods within it 
Ts | flo 
What ſtatutes or recognizances 
within it, or not | ib 
Juſtices of alliſe, or oyer and Zermi- 
mer have expreſly cognizance of 
offenſes againſt this a@ ; it ex- 
tends to Þ, R, but not to juſ- 

_ tices of peace 686 
_ Franchiſe. 

He, who bath oe. of infang- 
thief, gives judgment of death 

EY againſt 


[ | 
| / 


| | | Op PE Ie APR 
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againſt a felon not within his 

zurifdiction, it is cauſe of feifure 
of liberty, but not murder 

| . © Page 498 

Larciny cannot be committed of 

treaſure trove, or wreck till 

feiſed ; tho he, that hath them 

in point of franchiſe, may have 

a ſpecial aCtion againſt him that 

takes them $10 

- Bailiff of franchiſe having a gaol 

and cuſtody of a felon is charge- 

able for his eſcape, and not the 

ſheriff | Noe, 595 

Franchiſes to be quit de murdro, 

latrocinia & eſcapiis explained 

| | 604 


Bailiff of franchiſe cannot execute - 


| pou within his franchiſe, but 
_ by ſheriffs mandate ' 11. 68 
For franchiſes of coinage. Vide 
Coin. 
Vide » ounty Palatine, Forfeit- 
—_ 4 7 


x  _ Frank-pledge, 
Formerly all under twelve ought 
, to have been in frank-pledge, 
ſave clergymen, noblemen, and 
_ Knights, and their families | 
' OED 1, 74 
A moſt excellent conſtitution 
| 5 Ragan 4 : u. 75 
Vide Imercements. 


Freſh Suit and Purſuit, 
Of reſtitution on appeals on freſh 
ſuit - 589, 540, 541 

How freſh ſuit to be inquired 
| 540,541 
Fugam fecit. Vide Coroner, 
Forfeiture, Jaqueſt of Oftcce, 

- Gaol, Gaoler, and Priſoner. 

P{PRISONING one fo firialy, 


that he dies, murder ; therefore, 


_ Where any one dies ur gaol, co- 


Charges of [ng 


Eesg3 


roner to be ſent for to inquire 
of his death Page 432 


Clerk of crown to view body of * 


_ one dying in king's bench pri- 
ol | 11, 58 
If mittimus be not in w_ and 
ſealed, gaoler liable to talte im- 
prifonment; but not, if party 
committed by a court of record 
| 583, 584 
If commitment expreſs no caule, 
gaoler in falle impriſonment 
may aver that it was for felony 
584 
But he is not bound to receive 
felon on ſuch mittimus 595 
Commitment by a juſtice ought to 
| be to common gaol; but if of- 
fenſe committed, and party ta- 
ken within a franchiſe, then by 
| ftatute to gaol here 585 
| H. 123 


. Sometimes juſtices ſend priſoners, 


not having their bail ready, to 
ſome private priſon, as New 
Prifon, &c. till they can find 


bail; but this diftiked by the 


judges, ib 
Sheriffs and gaolers bound to re- 
ceive felons, whether commit- 


ted by juſtices, or attached ex_ 


efficio by conſtables or private 
men 585, 594 to 597 
By ſtatute gaols of counties re- 
joined to counties 598 


Where gaolers may put priſoners 


in irons to prevent their eſcape 


601 


F elony in gaoler by dureſs of im- 


priſonment to make a man be-_ 


come approver againſt his will 


| 640, 641. 
Tower, an ops priſon from 
that of the fheritl 11. 410 


criminals to 
gaol by common law to be born 
by vill where taken ; but by 
| ſtatute by priſoner, if able; if 
not, how levied 11. 96 


Vide Jrreff, Breach of Priſon, 


Commitment, Elcape, Rel- 


- cue, 
Gaol s 


go__ 


Juſtices may aſlign a coroner to an 
approver tt. Page 31 
Muſt ſend their records determined 
anto the exchequer nu. 31, 36 
'The direction and tenor of their 
commition "> ho IS 


By 8 R. 2. no ar of /aw ſhall be. 


juſtice in his own county 1b 
How expounded by 33 H. 8. as tg 
the county 3 this prohibition 
uſually diſpenſed with by a or 
obftante ib. 
By charter mayor of Lonqon of the 
quorum, and ſo jn Norwick ib 
May proceed agaipſt priſoners, (if 
in gaol) an inquiſition before 
coroner, or apy other —_—_ 


| 1 
| Juſtices of peace muſt ſend to them 
| their indiftments not determi- 
_ ned, whether of felonies or tref- 
” paſſes iÞ. 
The import of their precept tg the 
ſheriff; m whole name, and 
under whoſe refte it is to be 
eats ii. 32, 33, 261 
What to be done opp return of pre- 
cept | 1, 33 
May take indiftment, try and give 
judgment ſame day Ui. 29, 34 
May command ſheriff ore tenus to 
return a pannel 11. 3& 
They may deliver by proclamation 
perſons impriſoned, where no 
indiqtment preferred, or indict- 
_ ment preferred, and ignoramus 
faund, which per a/cuns, cannot 
be dpne by juſtices of oyer and 
terminer, or peace tb 
May originally take inditments of 
felony of priſoners in gaol ib 
Where felon is at large, by which 
of their pqywers in their com- 
miſhon they may take indiatment 
Juſtices of oyer and terminer, gaol- 
delivery, and of the peace ma 
make up their records by all 
three of . their powers; and if 
good by any one commiſlion, it 
is ſufficient, and beſt ſhall be 
taken for the ing ib 


| By {tatute py dove power to re- 
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Priſoper let to bail in law is in 
priſon, and therefore juſtices of 
gaol-delivery may take indi- 
mept againſt him; but one let 
to mainpriſe, not i cuſtody | 

11. Page 35 

They may deliver gaol of perfons 
cammitted for treaſon ib 

Others may be added, qr their 
power contraQted, by afſoc:ation, 
or /i non omnes -.'N. 23 

Subſequept juſtices have power by 
ſtatute tq give judgment on one 
reprieved after conviction. | 

oy 11. 35 

May award execution on judgment 

given by former juſtices 1b 

If one be indicted and outlawed 
for felony before juſtices of 

eace, yet if he be in priſon, 
by common Jaw juſtices of gao]- 
delivery may award execution 
on that outlawry 1þ 

New juſtices by 1 E. 6. may pro- 
ceed in every behalf, as if the 
old commiſſions or commiſſioners 
had continued nat altered 
ED | 1. 35, 405 

Juſtices may receive appeals by bill 
againſt any one in gaol | uÞ 

May aflign coroner to an appeal, 
and make proceſs againſt appel- 
'Jee in a foreign county mn. 36 


Sheriff is to deliver to them namgs 


of all perſons in gaol or hailed 


| 1 
If an a# limit ſpecially an offenſe 
to be heard and determined by 
juſtices of peace; queare, whee 
ther juſtices of gaol-delivery, or 
_ oyer and terminer may hear avg 
determine it 0 WD. 
But where @# ſpeaks only of juſ- 
tices in the county, it may be 
tried either before juſtices of 
oyer and terminer, gs gaol-de- 
livery | ib 


%\ 


form pannel ore zenus, either of 
grand or petif jury Ii. 36, 
156*, 265 


Clerks of the crown, &c. are to 
certify into B. R. names of all 
perſons qutlawed, attaint, or 

| convict, 
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convic, and ſuch names ſhall be 
certified to juſtices of gaol-de- 
livery - _ _ It, Page 36, 37 
Juſtices of gaol-delivery may ſend 
priſoners by habeas corpus to 
ſheriff of another county, with a 
agg for him to receive them, 
Viz. tor a felony committed in 
that county, tho it be out of 
their circuit 1.37 
Of neceſlity. juſtices of gaol-deli- 
very have in ſome caſes power 

_ out of the precints of their 
county or circuit 1b 


Whether they can iſſue proceſs of 


outlawry 1. 37, 199 
FH. and B. are indicted before juſ- 
tices of peace, and by 4 E. 3. 
indictment is delivered over to 
juſtices of gael-delivery, A. ap- 
pears, 1s tried and acquitted, 
B. appears not, the juſtices of 
peace cannot make out proceſs 
againſt B, becauſe record not 


before them ; nor can juſtices of 


gaol-delivery make' out proceſs 
to outlawry returnable before 
the juſtices of peace it. 37 
Neither can they proceed to out- 
lawry before themſelves, as juſ- 
tices of oyer and terminer, where 
iditment taken before juſtices 
of peace, but the intire record 

. muſt be removed into B. R, .-by 
certiorari, and from thence pro- 

- ceſs of outlawry iſſue ii. 37, 38 
y 26 H. 8. what crimes commit-- 
ted in Wales, juſtices of peace 
and gaol-gelivery in counties ad- 
Jacent to Wales have power to 

 _ hear and determine 11. 38 
Repealed, as to treaſon, by 1 & 
2 P, & M, but in force as to 
other felonies ib 
They are by ſtatute to hold their 
ſeſlions, where county-court held 
but ſtatute only directive 239 
They may, after priſoner has 
pleaded, take his pannel, from 
theriff without making any pre- 
cept to him 11. 261 
Where commiſſion ſpecial, they do 


not ſend out a general precept_ 
to the ſheriff to rgturn juries 
agaiuſt they come ib 


A manor held of th 


New juſtices may award execution 
on a party reprieved after judg- 
ment | Page 405 

But not fit to give judgment, or 

_ award execution on one re- 
prieved by another judge, with- 
out knowing on what grounds 
the reprieve was U. 406 

Precepts, as wvenire fac. Ec. by 
them, need not be otherwiſe 

than by award on the roll 

| 11. 410 

For jury-proceſs iſſued by juſtices of 

_ gadl-delivery. Vide Trial. 

Power of making juſtices of gaol- 

| delivery in counties palatine, and 
franchiſes reſumed. Vide County 
Palatine. 

Vide Commiſſion, Court, Juſ- 
tices of JAllile, Julkices of 

| Peace, King's Bench, Dyer 
and Terminer, Proceſs, 


Goods, Vide Forfeiture, Reſ- 
tifution, Dezture, 


Grayd Larcinp. Vide Larciny, 
Erand Jury, Vide Jury, 


Grant. 


Grant of judicial, or miniſterial _ 
offices, concerning adminiſtra. 
tion of juſtice, during ay, A 
pleaſure, is determined by his 
death 706 


Grant of a judicial office, guam 


diu ſe bene geſſerit, tho a free- 
hold, is determined by his —_— 
pol hey” 


But grants of offices of a different 


| kind, or of lands durante bene- 
placito, are not determined with - 
out ſome a or declarativn b 
the ſucceſſor 1 

Forfeiture of goods for treaſan, 
ſame as forteiture for telony ; 
but a difference in grants thereof 


239 


king, as of 
his honour of D. hes for fe- 
lony of tenant, it is now parcel 
E e 4 of 
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. of the honour ; but if it eſcheat 


for treaſon, it is no parcel of 


the honour; and if granted out 
generally, ſhall be held in capite 
Page 254 


... Fabeas Corpus. 
| HERE temporal judge might 


have taken notice 1nci- 
_ dently, whether a tenet was he- 
rely or not, and ment ob/tante 
return of dioceſan, have de- 
livered party impriſoned on this 
writ - | __ « 400, 407, 408 
Cauſe neceſſary to be expreſſed in 
commitment,. in order to be re- 
turned on habeas corpus 584 
It is guage a writ of right, or error 
to determine, whether impr1- 
> ſonment good or erroneous ib 
Where juttices of gaol-delivery 
may ſend priſoners by this writ 
_ to theriff of another county out 
of their circuit; tt -515 te 3T 
Of writ of habeas corpus ad ſubji- 
_ ciendum, and bailing thereap. 
u. 143 to 148 
What to be done on return being 
_ filed 11. 143 
Party to be remanded till return 
—_ 7 
Whence it iſſues 11. 143, 144 
When it iſfues out of C. B. or 


Exchequer, it is where pery is 


privileged, or to charge him 
with an action ,u. 144, 312, 313 
If one be ſued in C. B. or is ſup- 
poſed to be ſo ſued, and 1s ar- 
reſted for a pre-ſuppoſed miſde- 
meanor, or for felony, this writ 
lies there% and if it appears on 
return, that party 1s gray 
committed, the privilege ſhall 
be allowed, and party dil- 
charged ; or it doubttul, bailed 
to appear m B. R. It. 144 


If one be lued in C. B. and is ar-_ 


reſted and nnpriſoned for felony 
ic. tho gaoler on habeas corpus 
ought to return the cauſes, as 
well criminal, as that where- 
with he is charged out of that 
court, yet C. &, ought not to 


11. 146 | 


commit to the Fleet, nor dif. 
charge him, nor take bail to 
anſwer there, but may bail on 
the action,. and remand him to 
ſherift as to the crime Page 144 
C. B. have now by fatute original 
juriſdiction ” to bail, diſcharge, 
or commit bn ths writ one com- 
mitted by countcil-table, as well 
as Þ. R. and that tho party 
hath no privilege -- ii. 144, 145 
B. R. and Chancery have an ori- 
ginal-juriſdition to grant this 
writ and bail, &c. tho no pri- 
vilege returned 11. 145, 147 
Of habeas corpus ad faciendum & 
recipiendum” granted by B. R. 
when granted,-and before whom 
returnable 1b 
If a civil ation and matter of 
crime be returned, and aQion 
appear to be fraudulent, petty 
may be remanded; if real, 
court may commit him to the 
marſhal with his cauſes, tho 
they are matters of crime ub 
On writ ad faciendum, Er. not 
ſingly a matter of crime ought 
to Fo returned, for that belongs 
to writ ad-ſubjiciendum 1b 
When 4#abeas "corpus m criminal 
cauſes iſſues 'out of ehancery, 

, and cauſe is "returned, chancel-_ 
lor may judge thereof, and may 
diſcharge or bail priſoner to ap- 
pear im B, R. or may proprits 
manibus deliver rgcord in B. R. 
and thereon B, R, may proceed 
to bail, &c.- © i. 147 
But if chancellor difcharge him 
not, but bail him, ſurety muſt 
be to appear in B. R. or if 
chancellor will do neither, he 
may commit him. to Þ#leer till. 
term, and then he may be turn- 
ed over to B. R. and there pro- 
ceeded againſt ; chancellor hath 

\ No power to proceed in criminal 
cauſes --20 
Habeas corpus (before 31 Car. 2.) 
in criminal cauſes ſhould regu; 
larly have iſſued out of chan- 
cery in vacation, and B. R. in 

_ term | 1b 
Sending 
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Sending habeas corpus ad fatiendum 
£9 recipiendum by chancellor for 

| perſons arreſted in civil cauſes 
not warranted by law, and as 
to perſons in execution, forbid- 
den by ſtatute it. Page 148 
Habeas corpus removes body, cer- 
tiorari record it. 210, 211 
Court cannot on bare return of 
_ habeas corpus give any judgment, 
or proceed, on record of andict- 
ment, unleſs removed by cer- 

' tiorari; but it ſtands in ſame 
force it did, tho return be ad- 
judged ill, and party be dif- 
charged; and court below may 
iſſue new procels on inditment, 
tho contra on habeas corpus in 
civil cauſes, for therein 1t is a 
ſuperſedeas - 11. 210, 211 


By whom Habeas corpus to be 


ſigned - 11, 211 
For other matters, Vide Certio- 
farths::. | | | 


| Fawks. 


tute, Larciny, 
Tereſy, Vide Religion, 


 Lamage, Vide Illigeance, 


Lomicide, 
The ſeveral kinds of homicide 
a HE EN 424 
Homicide defined _ 425 
involuntary. homicide defined 47t 
In this caſe, indictment muſt find 
ſpecial matter, or if inditment 
be of murder - or manſlaughter, 
and on trial it appear to be n- 
_ voluntary, how jury to find ib 
Pritoner in ſuch cale muſt plead 
not guilty 471, 478 
Divition of involuntary homicide 
- 471 
Homicide per infortunium defined 
and exemplified 472 
If one ſhoot at butts, and by ca- 
ſualty his hand ſhakes, and ar- 
row kills a by-itander per infor - 


tunium ib 


Vide Felony dy Sta- 


So.if a carpenter or maſon in 
building caſually let fall a piece 
of timber, &c. and kills an- 
. other Page 472, 475 

But if he voluntarily let it fall 
without giving due warning, 
whereby it kills another, it wall 

| be at leaſt manſlaughter, guia 
debitam diligentiam non adhibuit 

_ :- 

So if one be felling a tree in his 

_ own ground, and it fall and 

| kill another, chance-medley ib 

Tho chance excuſeth from felony, 

_ it excuſeth not trom treſpaſs ib 


1f two play at barriers, or run a- 


tilt by 4ing's command, and 
one kill the other, it is per infor- 
tunium; but without it, man- 
_ ſlaughter | 478 
If a ſchool-maſter corre his ſcho- 
lar, &c. who by ſtruggling, or 
_ otherwiſe dies, only per infortu- 
 nium 4 474 
But if correGion be with a lethal 
inſtrument, or outrageous, it is 
murder ib 
Several come to enter the houſe of 
4. as treſpaſſers, 4. ſhoots and 
kills one, manſlaughter; contra 
it they had entered to commit a 
felony 1D - 
Where, on an alarm that thieves 
were breaking into the houſe in 
the night, the maſter killed a 
- fervant hid in a buttery thro” 
| fear of being diſcovered by 
them, (the ſervant being mu- 
taken for one of the thieves, and 
not diſcerned in the dark) it 
was held no felony; qguare, 
whether homicide per znfortu- 
alum I 
If one knowing that people are 
palling along the ſtreet throw a 
itone, or ſhoot an arrow over 
the houſe or wall, with intent. 
to do hurt, and one is thereby 
ſlain, this is murder; and if 
without ſuch intent manſlaugh- 
ter, and not per infortunium, be- 
cauſe a&# unlawtul 473 
One, in ſhooting at a deer in his 
awn paik, by accident kills an- 
other 


Oo 
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other man, homicide per 7»for- 
znium, but contra, if it be in 
the park of a ſtranger without 
his licence, then it 1s man- 
flaughter Page 475 
#. throws a ſtone at a bird, and 
thereby Kills a man, to whom 
no harm intended, per infortu- 
71M ib 
But if he had thrown it to kill the 
- poultry, or cattle of B. and the 
like accident had happened, it 
had been manſlaughter, but not 
murder; becauſe not with in- 


tent to hurt the by-ſtander ib 
An a# prohibits ſhooting in a gun. 


without fuch a qualification, and 
under a penalty; one unquali- 


fied ſhoots with a gun at a bird, 


and it kilts a by-ſtander by ſome 
accident, that in anather caſe 
would have amaunted only to 
 chance-medley; this ' no more 
thanchance-medley in him,keep- 
ing a gun in ſuch caſe, being 


only malum prohibitum 475, 416 


A fervant fet by his maſter to 
watch in the night in a corn- 
field with a gun charged, and 
ordered by him to ſhoot when 
he heard any buſtle in the corn 
by deer ; maſter himſelf impro- 
vidently ruthes into the corn, 


fervant ſuppoſing it to be deer, 
thoots and kills his maſter, only. 


chance-medley, becauſe tervant 
miſguided by his orders 476 
But it maſter had not given ſuch 
orders, 3t would have been 
manſlaughter, becauſe he did 
not adhkibere debitam diligen- 


tiam to diſcover his mark ib. 


4. drives his cart carelefly, and 


It Tuns over a child in the ſtreet, 


it A. having feen the child, yet 
drives on upon him, it is mur- 
der; but it he faw not the 
child, manſlaughter; but # 
child had run crols the way, and 
cart run over it before 1t was 
poſſible for carter to ſtop, it 1s 
per infortunium ib 
If one riding in the ſtreet whip his 
horſe to put him into ſpeed, 


and run over a child and kill 
him, homicide, and not per in- 
fortunium; and if he had rid fa 
in a preſs of people with intent 
to do hurt, and horſe had killed 
another, it had been murder 

| | Page 415 
But if one be riding in the ſtreet, 
a by-ſtander whips the horſe, 
whereby he runs away againſt 
will of rider, and runs over and 
kills a man, it is chance-medley 
only, in which caſe jury are to 
find the ſpecial matter; yet 
where coroner's inqueſt finding 

| ſpecial matter ſtands untraverſed, 
court will receive verdiR of ot 
guilty on inditment by grand. 
inqueſt, and party confeſſing in- 
ditment by coroner, ſhall have 
his pardon of courſe 476, 477 
Killing another per zafortunium, 
not in truth felony, how ver« 

_ dit concludes; party forfeits 
| his goods, and why; tho he 
ought to have quaſi de jure a 

_ pardon of courſe, yet he is not 
to be diſcharged, but bailed till 
pext term er ſeffions to ſue out- 
ſuch pardon 477 
Homicide ex neceſſitate, partly vo- 
lyntary, partly involuntary 478 
Neceflity of two kinds: 1, Of a 
private nature. 2. That which 
relates to public juſtice and 
ſafety | | tb 
Former obliges one to his own 
defenſe and ſafe-guard, and what 
inquiries this takes in 1» 


Two kinds of homicide /e defer, 


dendo, and reſpective conſeque 
ces thereot bY 


Homicide /e defendendo defined 


| 479 
What circumſtances therein ahs 
ſervable 479 to 484 


There being malice between A, 
and B. they appoint time and 
place to fight, and meet, 4. 
> firſt onlet, B. retreats as 
ar as he can with ſafety, and 
then kills 4. who: had otherwiſe 
killed him, murder; becauſe 
they met by compact 419 

There 


There being malice between 4, 
and B. they meet caſually ; 4. 
aſſaults B. and drives him to 
the wall; B. in his own defenſe 
kills 4, this /e defendendo 

Page 419 

A, aſſaults B, and B, preſently 
thereon ſtrikes A. without flight, 
whereof 4. dies, this is man- 
ſlaughter; but if B. ſirike 4, 
again, but not mortally, and 
blows paſs between them, and 

_ at length B. retires to the wall, 
and beipg preſſed an by 4. 

gives him a mortal wound 
whereof 4. dies, only /e defen- 
dendo ab 


A. by malice makes a ſudden af- 


ſault on B. who ſtrikes again, 
and bearing hard on 4. 4. re- 
treats to the wal, and in ſaving 
himſelf kills B. whether mur- 
der, or /e aefendendo; what 


faQ the queſtion depends on 


"479, 480 
In homicide /e defendendo, ſame 
24 to be done by party killing, 
for if he be merely paſhve, only 
per infortunium 480 
A. affaults B. whoflies to the wall, 
or falls holding his ſword, 7c. 
in hjs hand, A. runs violently, 
or falls on knife, &c. of B, 
without any ſtroke or thruſt, of- 
 fered by B, and dies, per infor- 
tunium; qugre, Whether A. felo 
ae ſe TON | 480, 481 
He, who kills in his own defenſe, 
ought to fly, as far as he may, 


to avoid violence of aſſault, be- 


481, 
483, 486 
Argument againſt duelling iþ 


fore he turp on aſſailant 


It gaoler be aſſaulted þy priſoner, 


.or ſheriff, or bailiff in execus» 


tion of his office, he is not 


bound to give back to the wall; 

but if he kill afſailant- without 

luch retreat, only /* Ws 
1 


The like of a conſtable, or watch- 
man | 481 
Put if priſoner reſiſts not, but flies, 
yet gffticer for fear of reſcug 


CONTAINED IN THE TWO PARTS. 


gives priſoner a mortal ſiroke, 
it is murder; for Here was ug 
aſſault firſt made by priſoner, 
and fo cannot be /e defendende 
in officer Page 431 
Difference between civil ations 
and felonies ib 
If one be jn danger of arreſt by 
cap, in debt, fc. and he flies, 
and bailiff kills him, murder ab 
But if felon flies, and cannot be 
otherwiſe taken, ifthe be killed, 
juſtifhable, and officer forfeits no- 
thing ; but perſon killed forfeits 
his goods ib 
A thief aſſaults a true wan, either 
abroad, or in his own houle, tos 
rob or kill him, true man not 
bound to give back, but may 
juſtify killing affailant, and 1t 
is no felony ib 
If A. affault B. ſo fiercely, that B. 
cannot fave his life, if he give 
back, or if B. fall to the ground, 


whereby he cannot fly, it B. kills 


A. it is /e defendendo 482 
Where firſt aſſailer may be ſaid to 
kill the aſſailed /e defendendo, or 
not 482 to 484 
If 4. aſſault B. and B. thereon 
re-aſſault 4. and A. flies to a- 
void the aſſault of B. who pur- 
ſues him, and then A. being 
driven to the wall turns again, 
and kills B, whether /e defen- 
dendo 482 
But if 4. aſſaults B. firſt, and B. 
re-afſau]ts 4, fo fiercely, that 
A. cannot retreat to the wall, or 
other zon ultra, without danger 
of his life, nay, tho 4. fall an 
the ground-an the aſlault of B. 
and then kills B. murder or 
manſlaughter 1b 
Where one is aſſaulted ſo fiercely, 
that he cannot fly, law will in- 
terpret this neceſlity to a flight 
to give him the advantage of c 
 defendendo: but contra, where 
firſt aſſailant is re-aſſaulted ſo vi- 
gorouſly that he cannot fly, law 
will not let him take advantage 
of this neceſſity, the conſequence 
of his own wrong 1b 


Where 


| 
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Where .. "the firſt affailant flies, 
and the affray is interrupted, 
and B. the firſt aſſaulted purſnes 
A. to kill him, and A. after his 
flight, on neceſlity of faving his 
lite, kills B. it is but /e defen- 
dendo; but when done altoge- 
ther, "without any interval of 

\ flight or parting, and B, gains 

" the prefent advantage by his 
addreſs or courage to preclude 
flight of 4. and then A. kills 
him, manſlaughter Page 483 

Flight to gain advantage of /e de- 
Fendendo to party kalling muſt not 
be feigned, or to gain advan- 
tage of breath, &c. it muſt be 
from the danger, as far as party 

- can, either þy reaſon of fome 
wall or other non ultra, or as 
fierceneſs of aſſailant will Fran. 

I 

Whether party killing was guilt 
of firſt vloach of panes, cobbar 
able in theſe cales ib 

What offenſe, if one kill another 
in the neceſſary ſaving of the 
life of a man affaulted by party 
flain ---. 484% 

A. aſſaults the maſter, who flies as 
far as he can to avoid death, ſer- 

_ vant kills 4. in defence of his 
1naſter, it is homicide defendendo 
the majter, and ſervant ſhall have 

| his pardon on courſe: ſo where 


maſter kills in neceſſary defence 


of ſervant | ib 
Like law, where huſband kills 1 
defence of wife, parent of child, 
and & conver/o ib 
How far relation of acquaintance, 
and mutual ſociety will excuſe 
one companion killing im necel- 


| ſary ſafte-guard of hfe of an- 


other 1b 


Killing one attempting to rob or 
kill another in cale of neceffity 
uts him in condition of /e de- 

| Fendends his neighbour 484, 485 
A woman kills a man aſſaulting to 
raviſh her in the attempt, /e de- 
fendendo 485 
So it is, if huſband or father kill 


not be otherwiſe prevented ; but 
if it might, it is manflaughter 

| Page 485, 486 
What the offenſe in killing him, 
that takes the goods, or doth 
an ijury to the houſe or poſ- 
 ſeffion of another, herein many 
differences, as between a tret.- 
PO and felonious a&, and 
telonious as themſelves 485 
to 489 

If 4. pretending title to the goods 
of B, take them away from B. 
as a wa 155-mh B. may juſtity 
beating 4. but if he beat him, 
ſo that he dies, it is manſlaugh- 
ter 485, 486 
A. is mn poſſeſſion of B.'s houſe, 
B. endeavours to enter on him, 
A. can neither juſtify affault, nor 
beating of B. becauſe B. had 
right of entry; but if A. be in 
poſſeſhon of a houſe, and B. as 

_ treſpailer enters on him, A. may 
molliter manus imponere to put 
him out, and if B. reſiſt, and 
aſſault 4. then 4. may juſtify 
beating him de /on aſſault de- 
meſne 485 
But if A. kill him in defence of 
his houſe, it is manſlaughter 
485, 486, 487 

4. being in poſſeſſion of a houſe by 
title, B. endeavoured to enter, 
and ſhot an arrow at them with- 
in, and A. from within ſhot an 
arrow at thoſe that would have 
entered, and killed one of them; 
not ſe defendendo, but man- 
ſlaughter, becauſe no danger of 
A.'s hte from them without 
485, 486 

If B. had entered into the houſe, 
and A. had gently laid his hands 
on him to turn him out, and 
then B. had turned on him and 
aſſaulted him, and A. had killed 
him, ſo if B. had entered on 
him and affaulted him firſt, and 
A. had killed him, it had been 
only /e defendendo, tho entry of 

_ B. was not to murder, but as a 
treſpatler to gain poſſeſſion 488 


hin in the attempt, it it could A. in ſuch caſe being in his own 


houſg 


- 
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houſe need not fly as far as he 
on. Page 486 
Huſband kills adulterer in the a, 
manſlaughter 1b 
Difference between killing a man 
attempting an ad, which is fe- 
lony or otherwiſe, as to making 

it /e defendendo, Ec. 1b 
If one come to rob me, and take 
my goods as a felon, and I kill 
him, it 1s me defendendo at leaſt, 
and in ſome caſes juſtifiable ib 
At common law, it a thief had aſ- 
ſaulted a man to rob him, and 
he had killed him in the aſſault, 
it bad been ſe defendendo; but 
gucre, Whether he had forfeit- 
ed his goods | 487 
One attempting a burglary with 
intent to ſteal, or kill, or at- 
tempting to burn the houſe. of 

| another, if owner of the houſe, 
or any within had ſhot and killed 

| the perſon ſo attempting, this 
had been no felony or forteiture 
ER RISES. | 
By 24 H. 8. killing any one 
tempting any robbery or mur- 
der;zn ornear the highway, . fc. 
or 1n a manſion-houſe, or at- 

_ tempting to break a manſion- 
houte in the night by any perſon, 
Sc. he who kills (tho a lodger 
or ſeryant) ſhall be abſolutely 
acquitted and diſcharged of the 

_ death of ſuch perſon 
There being malice between A. 
and B, and having fought-often, 
and afterwards meeting ſudden- 
iy in the ſtreet, A. ſaid he would 
ght him, B. declined it, and 
fled to the wall, and called 


others to witneſs it, and A. pur- 


lued and ſtruck him firſt, and B. 


in his own defenſe killed him, he. 
was acquit from any forteiture 


by this ac 487, 488 
Treſpaſſes in houſes, or in or near 
highways, are left as before this 
& M_ 488 


a 
It doth not indemnify killing a fe- 


lon, where felony not accom- | 


panied with force as killing one 
attempting to pick a pocket 1b 


| 


Ll 
THE TWO PARTS. 


at- 


ub. 


What breaking of a houſe in the 
day this a& extends to, or not 

| Page 488 
One attempting wilful burning of 
a houſe 1s killed in the attempt, 
the killer is free from forfeiture 
without aid of this af ib 
If any felon, after felony commit- 
ted, reſiſt thoſe that attempt to 
take him, or fly and be killed, 
this killing no felony; but this 
af relates not to it 20 
If a felon before arreſt reſiſts and 
flies, or after arreſt eſcapes and 
flies, and the officer, not being 
able to take him without killing, 
kills him, officer ſhall be found not 
guilty; but if he could have 
been taken without killing, it 
is manſlaughter at leaſt in the 
officer, and jury is to inquire, 
whether done of neceſlity or not 
489, 490 

So where private man without war- 
rant, of neceflity kills a felon 
reſiſting and flying before arreſt, 
or after arreſt eſcaping and fly- 
ing, tho felon not indicted, it 
is juſtifiable, for in ſuch caſe, 
law makes every one an officer 
to take a felon - 587, 388 
il. 71, 78, 82 

A felon is taken, and in bringing 
to gaol eſcapes, villagers purlue 
and of neceſlity kill him, they 
ſhall be acquitted 489, 490 
A felony done, but not by 4. and 
B. hath a warrant, or 4ue and. 
cry comes to B. as conſtable to 
take 4. 4. attempts an eſcape, 
or refiſts, B. kills him of ne- 
ceſſity, tho 4. be not indicted, 
juſtifiable ; 490 
In all cates of homicide by nece!- 
fity matter may be ſpecially 
preſented by grand or coroncr's 
inqueſt, and thereon party may 
be preſently diſcharged without 
being put to plead, but may be 
indicted again, if former indict» 
ment falſe ; contra, where indict = 
ment {imply of murder or wan- 
Daughter 491, 492, UL, ag 

| ny 
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If perſons purſued by peace-offi- 
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Expoſition on 21 E, I. de male- 


fadtoribus in parcis Page 491 


Cafes, where priſoner is not to for- - 


feit his goods, but be acquitted, 
re-capitulated 493, 494 
4. ſhooting at rovers, if B. after 
arrow delivered of his own ac- 
cord runs ints the place, whete 

it is to fall, and fo is killed, 4. 
forfeits nothing, quere 492 
If caroner's inqueſt find ſpecially 
fe defendendo, party ſhall be ar- 
Faigned and tried, whether it 
was in his own defence or not, 
before he. ſhall have his pardon 
of courſe 493 
A conſtable, who commands &trg's 
eace in att affray, is refiſted, 

| He need not give back to the 
wall, and if he kill thoſe that 
refiſt, it is juſtifiable 494 
Killing a rioter, who reſiſts, by 
ſheriff, juftice of peace, or con- 
ſtable, or his afliſtants, no felo- 
ny at common law, nor makes 
- any forfeiture $53, 294, 495, 


;; 496 
What authority homicide in execu- 


tron of juſtice requires in the 
zudge and officer, who executes 


_ _ the judgment 497 


Where judge hathyjuriſdiQtion, tho 
he err, officer in executingjudg- 
ment juſtified ; contra, where 
zudge hath no jurifdition 501 

If after or before arreſt 4. an in- 

 nocent man f{uſpeRted draws his 
fword and affanlts B. the party 

ſuſpeRing, and BÞB. prefſeth on 
| him, either to take or detain 
him, and in confi A. kills B. 
it is murder; but if B, kills 4. 
juſtifiable ee 1. 83 

If before or after arreſt, bailiff on 
aſſault made on him kills the 
party, it is juſiifiable, neither 
is he bound to retreat ii. 83, 

| 118 


cers for felony, or breach of 
peace or juſt ſuſpicion thereof, 
as night-walkers, Ec, ſhall not 
yield themſelves to thele offi. 


cers, but either reſiſt or fly be« 


fore taken, or being taken tef- 
cue themſelves, and refiſt or fly, 

_ and are on neceſlity ſlain; nv 
Yelony in officers or aſliftants, 
tho parties killed are mnocent 

: it: Page 85, 86 

By their reſiſtance axalnf authori- 
ty of the king in his officers, they 
raw their own blood on them- 
ſelves, and are acceſlaries to 

_ their own death 1. 86, 118 
One charged with ſuſpicion of fe- 
_—_ on juſt grounds, and wher& 

a felony is actually done, tho 
he be innocent, yet if he reſiſt 
officer after notice that he is 
ſuch, and aſſault him, and of- 
ficer kill him, no murder u, 92, 
£7 93 

If he fly, and cantiot be other- 
wiſe taken, whether officer may 
kill him | 490. 11. 93 


One is dangerouſly wounded, and 


conſtable is killed 6n purſuit of 
offender, murder; but if he 
kills offender, juſtifiable i. 94 
A warrant iſſues againſt one for 
treſpaſs, or breach of the peace, 
and he flies, and will not 
yield to arreſt, or being taken 
eſcapes, and officer' kills him, 
murder 12. 117 
But if he either on attempt to ar- 
reſt, of after arreſt aſſault offi 
cer who hath the warrant, with 
| Intent to eſcape, and officer 
ſtanding on his guard kills him, 
neceſſity excuſeth him, and he 
is not bound to retreat ui. 117, 
| | I18 
Where a warrant iſſues againſt a 
felon, or only as one ſufpect, 
and either before or after he 
| flies and defends himſelf with 
ſtones, Ec, ſo that officer kills 
him on neceſlity, no felony: 
and ſo where conſtable doth it 
virtute officii, or on purſuit of 
hue and cry 1. 118 
But where warrant is againſt one 
ſuſpe& only, what cautions to 
be ufed 11. 118, 119 
Private man may arreſt a felon; 
it he kill him of neceſſity, he 18 


EX” 
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excuſable; but then it is at his 
eril thathe be a felon; if not, at 
ſeaft manſlaughter ti, Page 119 
In caſe of juſtifiable homicide, or 
that which is not felony, what 
coroner's inqueſt to find, and 
how indiQment to be, and what 
proceedings to be had therein in 
order to diſcharge the priſoner 
,- "ih, 30$ 

In inditment or appeal of felony 
defendant cannot juſtify, but 
ſhall have advantage of it on 
eneral iſſue 11. 304 
Folens committed by B. but 7. 
that arreſts him, knows it not, 
law ſame as if he knew it, only 
what he does 1s at his peril 11. 78 


Vide Forfeiture, Jndictment, 


Judgment, Murder and 


 - Manslaughter, 
Fomine replegiando, Vide Bail. 


Loule, 


Where afſembly to defend one's 
| houſe juſtifiablez it is a man's 
_ caſtle of defence 445, 487, 547 
If one be aſſaulted in his houſe by 
a we xa attempting to gain 
poſſeſhon, he need not fly as far 
as he can, for he hath the pro- 
tection of his houſe to excuſe 
bum from flying 486 
| Hhere an afjault, battery or homi- 
cide is excuſable or juſtifiable, in 
defence of poſſeſſion of a man's 
houſe, or not. Vide Yomicide, 
Purder and Þanslaughter, 


Yue and Cry. 


A good warrant to purſue and take 
criminals without warrant of 
juſtice of peace, and tho no 
conſtable be in purſuit; and 
killing any of the purſuants by 
maletaftor, murder; all male- 
faftors in ſame field principals 
in the murder ..".: 09 

Conſtable and vill bound to pur- 
lue, or elſe fineable 588, u. 

99, 102 


One preſent at commiſſion of 2 
felony bound to” endeavour to 
take telon, or raiſe kue and rp 

Page 588. ii. 99, 102 

It is the old common law proceſs 
after felons, and ſuch as have 
dangerouſly wounded another 

| | 11. 98 

By Weftm. 1. perſons on hue and 
cry not puriuing felons, how 
puniſhable ib 


By 4 E. 1. how and in what caſes 
to be levied ib 


Statute of Vinton makes a further 
 provifion touching 4#e. and cry 
, ii. 98, 99 
Levied and not purſued, an ar- 
ticle :nquiſible in the Jeet 11. 99 
Tho ſometimes proper to have a 
juſtice of peace to dire his 
warrant for railing 4ue and cry 
yet not of necſlity, or ſometime 
convenient HH. 99, 100, 102 
Purſuants in conſtable's afiſtance 
may plead the general iſſue on 
7 && 21 Fac. therefore expedt- 
ent conſtable be called to this 
ation 11, 99, 100, 10+ 
Yet may be raiſed by country in 
his abſence, which 1s Called cry 


de pais --: 11 100 


If raifed, and no felony commit- 
ted, or on an innocent man, 
how they that raiſed it are pu- 
niſhable 11. 102, 104 

Where murder to kill purſuants, 

_ tho without warrant or conſtable 

465. 11, 100 


What party raifing it is to do, 


and what duty of conſtable 
thereon -.--" 100, OL 
Puſuants on a ſuppoſed felony, 
not actually committed, may 
arreſt and 'proceed, as if real 
felony done 11. 101, 102 
There needs no averment that a 
felony was done in juſtification 
of impriſonment on 4ze and cry 


levie 11. 101, 102, 10+ 


Yet it muſt be averred, that an in- 
formation was given that the 
felony was done, it arreſt be by 
that conſtable that firſt received 

- the information, and ſo raiſed 


the 
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A TABLE OF THE PRINCIPAL MATTERS 


the Aue and cry; or if arreſt was 
made by that conſtable or thoſe 
vills to whom fue and cry came 
at ſecond hand, what muſt be 
averred | it. Page 10+ 
As hue and cry neither deſcribes, 
nor names perſon of felon, but 
only felony done; and therefore 
arreſt of perſon 1s left to diſcre- 
tion of conſtable, or people of 
fecond or third vill; he that ar- 
reſts any one on ſuch general 
fue and cry muſt aver that he 
fuſpetted, and ſhew a reaſon- 
able cauſe of ſuſpicion 1b 


- If one purfued on 4ur and cry be 


i a houſe, and doors ſhut, and 
refuſed to be opened, conſtable 
on demand, &c. may break 
open doars 11. 102 
Same law on dangerous wound 
_ given, and hue and cry levied 


on offender ib 
If offender cannot be otherwiſe 
taken may be killed ib 


Conſtable on fue and cry may 
ſearch in fuſpeRed places, with- 
in his vill, yet his entry muſt 
be per. o/tia aperta, for he can- 
not break open doors barely to 

ſearct, unleſs party be there 
it. 103 

It is a fort of procels, - whereb 
conſtable may arreſt by deſcrip- 
tion. ib 
Purſuants to take ſuch as they 
have probable cauſe to gee 

1 
Who are ſuſpicious perſons 1Þ 


Where they that live and have 


land in the hundred are compe- 
tent witneſſes, or not, in ation 
againſt hundred 11, 280, 281 


Kusband and Uife, Vide Co- 
verture. | 


Jdeot, Lunatick and Madman. 
| * Ry gg no incapacities 


excule the parties from da- 
mages to be recovered againſt 
them in a civil action for any 


af done by them; but contra, 
where proceedings are ad pwu- 
nam Page 16 
Ideocy, madneſs, and Iunacy, fall 
under the general name demen- 
. na | WG 29 
Tho by law no man ſhall avoid his 
own ad for theſe defeats, tho 
his heir or executor may, yet as 


to capital offenſes he hath the 

advantage thereof - iÞ 
1deot deſcribed; ideocy 6r not, how 

tres  -- >. "Id 


Dementia accidentalis, wel adven- © 
titia, from what cauſes it pro- 


ceeds 30 
Diſtributed into a partial and to- 

tal inſanity _ ib 
Of partial inſanity 30, 412 


It ſeems not to excuſe. arty in 


doing any capital offenle 30 
Moſt offenders under a degree of 
partial inſanity, when they com- 
mit their offenſes 30, 412 - 


Difficult to define indivifible line, 


that divides perfect and partial 
inſanity _ 2." 
Tt muſt reſt on circumſtances 1b 


Caution againſt inhumanity to- 


wards detects of krtman nature, 
and @ contra, againſt too great 
indulgence to great crimes ib 
What meaſure of underſtanding 
1s ſufficient not to excule in ca- 
pital offenſes _ ib 
A total alienation of mind ex- 
cuſeth ; ib 
Accidental dementia, whether to- 
tal or partial, diſtinguiſhed into 
phrenſfies and lunacy > 8] 


"The moon hath great influence in 


all diſeaſes of the brain 30 
When ſuch perſons are in the 
height of their diſtemper ib. 
One abſolutely mad tor. a day, 
killing another m that diſtem- 
per is equally not guilty, as if 


mad without intermiſſion ib 
When lucid intervals ordmarily 
happen | 10 


Crimes committed by lunaticks 
during their lucid intervals are 
ſubject to ſame puniſhment, as if 
they had no ſuch defect ib 

: | Alten- 


CONTAINED IN THE TWO PARTS. 


Altenations and contratts made 
during ſuch intervals bind their 
heirs and executors Page 30 

Accidental dementza, whether tem- 
porary Or permanent 1s, either fu- 
ror, &c. or delirium, fc. ib 

The cauſes and effe&s of fnror, 
Ec. and ſo of delirium, £9c. ib 

Dementia affefata, or drunken- 
neſs regularly excuſeth not, ex- 
cept in two caſes, and what 
thele are | 52 

Eaſy to counterfeit madneſs 4b 

Degrees whereof various, fome ſut- 
ficient, ſome not, to excuſe in 


capital offenſes 32, 33 


How madnels with reſpect to of- 


fenders to be tried | 33 


Tdeocy, Ec. how tried in order to 


the commitment or cuſtody of 
perſon and eſtate id 
Kiig has an intereſt in an 7zdeg, 
| but in caſe of a Jznatick it is 
only a truſt in him 1b 
Party found rdeofr, Ec. may be 
brought before chancellor © or 
king tor inſpettion ib 
All men of age of diſcretion ſup- 
poſed /ane, unleſs contrary prov- 
ed, and that as well in cafes 
civil as criminal _ 
If one be a lunatic, and hath 1z- 


cida intervalla, and this be. 


proved, yet law preſumes acts 
or often{es of ſuch a perfor! to 
be committed in thoſe lucid in- 
tervals, unleſs contrary appears, 
and that as well in civils as cri- 
 mimnals 34 
In civil cauſes he, who alledges 
an ad done in time of lnnacy, 
muſt itrialy prove it ſo; yet in 
criminals (where court 1s to be 
ſo far of tounſel with prifoner, 
as to aſſiſt in matters of law, and 
true ſtating the fat), it a luna- 
tick be indifted of a capital 
crime, and this appear, wit- 
nefles muſt be examined, whe- 
ther priſoner under actual /unacy 
_ at time of offenſe done 1Þ 
Surdus and mutus a nativitate pre- 
ſumed an ideor, unleſs contrary 
appear; it ſo, he may be tried 
-FOL; 11." 


and executed, tho caution to he 
uſed herein Pape 3k 
If one, while /ane, commit a ca- 


pital offenſe, and before ar- 


raigument become abſolutely 
mad, he ought not to be ar- 
raigned during ſuch phrenly, 


but remitted to priſon til] he re- 


cover | 34, 35 
If fuch a man after his plea, and 
before trial, become of non, ſane 
. memory, he ſhall not be tried ; 
or if, after his trial, he become 
ſo, he ſhall not receive judg- 
ment; or it after judgment, 
his execution ſhall be ſpared 
and why + ws 


Proper to impanne] a jury to 


inquire ex officio touching fuch 


inſanity ib 


If a madman commit homicide 
during his inſanity, and continue 
ſo till he comes to be arraigned, 
he ſhall neither be arraigned 
nor tried, but remitted to gaol, 
to remain in expectation of #:ng's 


race 4 ib 
But fit in ſuch caſe to ſwear a like 
inqueſt ex officio 1b 


If one in a phrenſy happen by 


ſome over-ſight to plead to in- 
dictment, and 1s put on his 


trial, and it appears to the 


court that he is mad, judge 


diſcretion may diſcharge jury 
of him, and remit him to gaol 
to be tried after his recovery ; 
bat if there he no colour of evi- 
dence to find him guilty, or 
there be pregnant evidence to 
prove his inſanity at time of fact 
done, in favour of lite and h- 
berty, it 1s fit that the court pro- 
ceed to trial in order to his ac- 
quittal and enlargement 35, 36 
One during his inſanity commits 
homicide or petit treaſon, and 
"recovers his underſtanding, and 


being indicted or arraigned- for 


ſame pleads not guilty, he ought 
to he acquitted, quia non felleo 
animo 30 

No difference whether phrenzy 
permanent or temporary, Pro- 
I 


vided 
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A TABLE OF THE PRINCIPAL MATTERS 


vided fa&t be done, while party 
under that diſtemper Page 36 
Madman cannot act per cle&ionem, 
OF ntentionen | 0, IT 
Such inſanity as excuſeth im 4omz- 
cide, exculeth in treaſon ib 


Whether there be any exception 


to this rule 37 
Jury may find one non compos Cl- 
ther not guzlty, or the matter 
 Ipecially | 28 


' Feofails, 


None of the ſtatutes extend to in- 


dictments, nor ts a detective in- 
dictment aided by . verdiat 
.-: th. 199 

Vide Imendment. 


Jeſuit. Vide Felony by Sta- 
tute, Religion, Treaſon. 
- Ignorance, 


Ignorance of law or penalty CX- 
cuſeth not one of age of difcre- 


tion, or compos mentis from pe-. 


nalty of the breach of it; but 
in fome caſes ignorantia fatti 


excuſeth | 42 
Ignorantia eorum, que quis ſcire 
 fenetur, gon excu/at ib 


' Where ignorance of the perſon ex- 


cufeth in homicide 1b 
Fac. 1. iffued ſeveral commiſſions 
of gaol-delivery, &c. juſtices 
went their circuit, &ing died, 
yet they proceeded, tho in ſtrict- 
nels of law they were determin- 
ed by king's demite, yet judges 


Ignorantia Juris in ſome cafes ex- 
cuſeth a judge, much more 7g- 
norantia facti © ib 


. Receipt of felon after attainder in 
ſame county makes not perſon 


acceſſary without notice 323 
Every man within vill bound to 
take notice of conſtable in the 
day, 'tho nut in night without 
notice | 461 


| 


| 


Sufficient notice that a man 1s a 
bailiff by ſaying 1 arreſt you 
Pave 461 
Juſtices of gaol-delivery not bound 
to take extrajudicial notice of a 
ſecond commiſſion, (nor of ru- 
mours and reports) the like in 
cale of a ſheriff 499 
For caſes of misfortune, and caſu- 
alty falling in with the caſe of 
iznorance. Vide $0micide, 


Impeachment, 


Appeals of treaſon by particular 
perſons ouſted by 1. H. 4. im- 
peachments by the commons 
trequent, becauſe rather qua/i 
grand inditments than appeals 

| | 349. 11. 150® 

It is a preſentment by the molt ſo- 

 Jemn grand lquelt in the realm 

u, 150* - 
Jmpriſonment. Vide Arreff, 
Commitment, Jultice of Þ eace., 


Jncapacities. 
Divided and ſubdivided 15 


Ordinarily no incapacity excules 
, theſe perſons, that are under 
them, from civil actions; but 
contra, where proceedings are 
ad penam | 16 
In all cafes of infancy, fc. if one 
incapable to commit a felony be 
indicted by grand inqueſt, and 
thereon 1s arraigned, petit jury 
may either find him generally not 
guilty, or the matter ſpecially 28 


Vide Coverture, 4deot, Jgno- 
'were excuſed 499 . | 


rance, Jnfant, King, MWalſticr 
and Sirvant, Necetfity, P@- 
rent and Child, 


For caſualty. Vide Lomicide. 


Jndictment, 


The ſpecification of high treaſon 
confiits principally in this ag” 
gravation, that it is Contra {t- 
geantie ſue debitum. 58 

: Proditorie 


l 


CONTAINED IN THE TWO PARTS; 


Proeditorie imports a breach of truſt 


owing to the &ing. Page 59 
How indittment of treaſon ſhall 
conclude tb 


Indictment of treaſon againſt alien 
amy ſhall be laid to be contra 
dominum ſuum, and not natura- 
lem, &c. but ſhall conclude con- 
tra ligeantie. ſue debitum ib 

For compaſſing death of king, queen, 
or prince, how treaſon and the 
inducement to the overt-act to 
be tet forth 108 

The overt-ac&t to be ſet forth in 
purſuance of the treaſon alleged 

: 108. i. 187 

Several overt-a&ts may be laid, 
and proof of any of them main- 

_ tains indiftment 122 

An actual rebellion or inſurrection 
muſt be expreſt in indictment 
by the name of levying war 144% 

Indictment for counterfeiting &ing's 

coin ought to ſhew particularly 
what kind of coin, but, tho 

_ uſual to expreſs the numbers, 
unneceſſary H. 187 

For clipping or impairing coin, 
Sc. it mult purſue the words of 
5 & 18 Eliz. and conclude. con- 

wa formam flatuti; and this not 
only in caſe of clipping foreign 
coin, but alſo the coin of Eng- 


land 220 
Inditment muſt ſhew it was lucy: 
caujd 328. 11, 190 


Indictment againſt receiver of a 
traitor muſt be ſpecial of the re- 
ceipt, and not generally that he 
did the thing, which may be 
otherwile in caſe of a procurer, 
counſellor or conſenter 238 


All treaſon is a miſpriſion of trea- 


lon and more; and he who is 
_aflilting to a treaſon, may be. in- 
dicted of miſprifion of treaſon 
only | 5 374 
How inditment of murder ought 
to conclude, Et fic, &c, 427 

PE COLIN 11, 187, 188 
In inditment of manſlaughter on- 
Iy, if others be indicted as ac- 
cellaries before, indittment is 


void againſt them | 437 


If 4. be indicted of murder, and 
B. as accellary before by pro- 
curement, and A, is found guilty 
of manſlaughter only B. ſhall be 
diſcharged Page 437 

How indictment to be againſt per- 
ſons preſent ard aſliliting to a 
murder 1b 

Where A. came with B. to beat. 
C. and B. beat him till he died, 


_ indictment antiently ſet forth 


the. matter ſpecially, but now 
it only runs that 4. was preſent 
aiding and afliiting 410 
Indictment of murder requires theſe 


words, felonice ex malitia ſud 


precogitatd interfecit & murdras 


vit, of ſimple homicide only fe- 


lonice inter/fecit 450, 466 
11. 186, 187, 344 


Iniplied malice, or malice in law - 


maintains general indictment of 
murder - | 460 
Where homicide is within 1 Fac. of 
ſtabbing, uſual to prefer two in- 
dictments; one of murder, an- 
other on the a&, and put pri- 
ſoner to plead to both, and to 
charge jury firtt with indictment 
of murder, and then with the 


other on the ad, becauſe if con- 


* vict on either, clergy oulted 
| 468. 1. 239, 240 


How indictment on this a& to be 


to ouſt clergy 468 
It need not conclude contra formam 
ftat. becauſe it makes not the 
offenſe, but oults clergy ib 
Tho none ouſted of clergy but he 
who ſtabs, yet being formed on 
the a& is a_ good indictment of 
manflaughter againſt thoſe who 
were preſent and afliſting, and 
thereon principal in firit degree 
may be convict of tingle man- 
laughter, and acquit of man- 
laughter on the ad? 468, 469 
In cale of involuntary homicide, 


inditment may find the ſpecial 


matter SE” 471 
In homicide of neceſſity grand in- 


ueſt may preſent the ſpecial 
2b wy and party be preſently 


_ diſcharged; but he may be in- 
E-19 dicted 
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A TABLE OF THE PRINCIPAL MAT TERS Y 


dited de novo, if matter falſe ; 
contra, if indictment fimply of 
murder or manflaughter Page 
491, 492 

One indicted on coroner's inqueſt 
' 1s acquitted, petit jury are to 
inquire of the manflayer, which 
ſerves as indictment againſt him 
it. 65, 300 

Inditment /e defendendo good be- 


fore juliices of gaol-delivery, - 
11. 130 


but not of the peace. 
A. indicted quod primo die Mau /e- 
cundo Eliz. apud QC. habens in 
manu, &c. oladinm, fc. | felo- 
ice] percuſſit, &c, and not ſaid 
adtunc & ibidem, male; becauſe 
day, year and place relate only to 
the having the ſword, not to the 
{ſtroke 11. 178, 179 
In indictment of murder, day and 
place as well of ſtroke as other 
act done inducing death: as of 

_ death muſt be expreſt ii. 179, 
| | | - 180 
Indiftment againſt 4. that he apud 
N. za com. pred. aſſaulted B, of 
O. in com. pred. & ipſum adiunc 
& ibidem cum, Fc.  percuſſit 
nought ; it cannot reter to both; 


and if only to one, it muſt be to 


the laſt, and then it is inſenfible 


. 11. 180 
Inditment of murder c:ju/dam ig- 
noti, good 181 


No need of addition of perſon 
robbed or murdered, fave for 
difltinEtion 11, 182 

fndictment charges that 7. S. fidem 
adhibens to the priſoner; and 
neſciens potum pred. cum veneno 
fore intoxicatum accepit & bibit, 
and fays not wenenum pred, 

_ fought, not to be ſupplied by 

. implication _ 11. 184 

Indictment guoed A. exoneravit 
tormentim, fc. verſus B.' dans 
ei unam mortalem plagam, with- 
out ſaying percufſit, nought ' ib 

So if dedit mortalem plagam, with- 
out percufit. 1 

If 4. be indicted, grid 1 Dec. Ec. 

 apud, tc. felonice, £5 ex mali- 
tid ſug precogitatd in & ſuper 


B. inſult. fecit, E cum quodam, 
Gr, adtunc & ibidem percuſiit, 
£9c, thele words felonice £5 ex 
. malitid ſud applied to the affault 
run alſo to the ſtroke, becauſe 
placed in the beginning of the 
ſentence, and done adtunc & 
tbidem Page 184, 185 


What requiſites to indictment of 


murder or manflaughter more 
than other indictments 11. 185 to. 
Y . 189. 

If alledged that party was killed 
with a ſword, and proved that 
he was killed with another wea- 
pon, - indictment maintained ; 
but contra, if with another kind 
of death, as ſtrangling, &c. 185 
The kind of potfon muſt be al- 
ledged; but if proved to be done. 
with another kind, bene 1 
If killing was with a ſword, it muſt 
be ſhewn mn what hand offender 


 heldit | ib 
In dextrd ſud, withont ſaying dex- 
trd manu, nought * ib 


Price of weaponto be ſet down, ar 
elfe muft be faid to be nutlius 
valoris Y 419, 11. 185 

Indictment muſt fhew in what part 
of body party killed was wound- 
ed, it /uper brachiuum, &&c, 
without ſaying Tight or left, 

male 11. 185 

In finiftro bracio, inſtead of grachio, 
inſenfible and ill 11. 186 

Wound laid circiter pens, ill ib 

Super partes foſteriores Corporis, 
nought ib 

But /uper faciem, or caput, or dex- 
tram partem corporis, Or infimd 
parte ventris, certain enough. 


| I 
Where length and depth of wound 
to be ſhewn or not | 1b 
It in evidence it appear to be an- 
other kind of wound in another 
place, indictment maintained ib 
Uſual to alledge deceaſed was 7n 
- pace Dri, but unneceſſary 1 


Neecellary to alledge porty died of 


the wound, and alfo time and 
place, as well of death, as the 
wound given, and why tb 


The 


CONTAINED IN THE TWO PARTS. 


The form of ſuch allegation Page 
186 

As well in inditment of man- 
ſlaughter, as murder, the ſtroke 
is to be alledged to be mortal:s 
plaga CIT | 
Plaga ex 
If indictment of murder wants «x 
malitid4 ſud precogitatd, clergy 
allowed n. 187 
What indictment on 21 Fac. a- 
_ gainft concealing death of baſtard 
children by the mothers mult tet 
forth 1t, 190, 288 
It need not conelude contra formam 
flat. att creating no new crime, 
but direCting only the evidence 

| | It, 289 
If one be indifted and appealed 
before ſame juſtices for ſame 
_ murder er other felony, where 
_ there ſhall be a ce/er proce/Jus on 
the indictment; and ſo where 
\ there 1s an inquiſition before the 
coroner of murder, and return- 
ed, and likewiſe indi&tment for 
ſame offenſe by grand inqueſt 
ED : 1. 221 
What words neceſſary in inditt- 
ment of murder to oult clergy 

| | 11. 344 

A. indicted as having given the 
mortal ſtroke, B. and C. as pre- 
ſent and affiſting, if proved that 
B, gave the mortal ftroke, and 
A. and C. were preſent and al- 
fiſting, it maintains indictment, 
and all ouit of clergy; contra on 
tuch indictment on 1 Fac. of 
ftabbing, he that gave the ſtroke 


in ſuch caſe ſhall have his clergy 


437, 463. ii. 185, 292, 344, 345 
Every indidtment to oult acceflary 
before of his clergy by 4 & 5 
P. & M. muſt run malitio/e, as 
in murder, &c. li, 339, 344 
How indictment for robbing houſes 
(withn5& 6 E.6.) to be laid 
m order to oult perſons preſent 
and. aſliſting, but not entering, 

_ of their =. by 4 & 5 P. 
& M. | 521, 522 
How inditment laid on 5 &s E. 
6. for breaking the lodgings of 


pounded ib 


A. at Whitehall, (tins*'s man- 
fon-houſe,) and taking thence 
ſeveral goods of 4. and others 
Page 522, 523 

How imdiQment to be formed on 
this a&# 11. 354, 362 
All lodgings in WF 7:itchall part of 
the 4ing's houſe, but in an inn_ 
of court each chamber is a ſe- 
veral manfion-houle, and whole 

| It ſhall be ſuppoſed to be 522, 
523, 527, 528, 554, 556 
Indictment on 39 Eliz. againſt 
breaking a houſe in the day mult 
precifely, and in what manner, 
follow the a - $253. 11. 170 
Uſual to add tempore dizrne to ouſt 
cler | ir, 179. 
If either indiAment purſue not the 
ad, or evidence maintain not 
indictment, priſoner to have his 
clergy; and on ſuch inditment 
may be acquitted of ſtealing 
againſt the af, and convict of 
ſimple felony, tho indictment 
conclude contra formam frat. ſo 


on indictment on 23 H.8., or 5 


& 6E.6. 525, 526, 535 


*Tho indictments in thoſe cafes be 


ſpecial, and conclude ſometime 
contra formam ftat. yet they in- 
clude felony at common law ; for 
contra formam flat. is unneceſſa- 
ry, fo as circumſtances required 
by the a& be purſued; for theſe 
as make not the felony, but 
ouſt clergy | 525, 935 
One indicted on 39 Fl:z, ſhall not 

be ouſted of his clergy by an 
other ad 526 
If 4. commits larciny in a dwell- 
ing-houſe within 23 H. $8, and 
carries the -goods into a foreign 
county, and be indicted there of 
tarciny and convict, and jury 
find value of goods to be only 
124. tho it appear on trial in 
foreign county that it was with- 
in the a, he ſhall only have 
judgment of petit larciny 536 
How indictment of burglary to be 
laid, and what words eſſential 
549, 550. ii, 168, 184 
How 
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How indiQment of burglary ſhall 
be laid for breating and entring 

a church with a felonious intent 
Page 556 

If 4. hires a chamber in the houle 
of B. fora certain time, and it 1s 
broke open, whole manſion- 
houſe it thall be ſuppaſled ib 
It fhall be ſuppoſed manſion-houſe 
of owner, where lodgings of fer- 
vants are broke open 597 
How indictment to be laid to com- 
_ prife both burglary and felony 
' 559, 560 


Where in burglary theſe words e4 


mntentione aa furandum, Or COMm- 
mit ſome other felony are neceſ- 
ſary | 560, 561 
How indidtment to be for burglary, 
felony, and felony on 5 & 6 
/ iy by 560 
Where time of day is material to 
alcertain the nature of the of- 
tenſe, it muſt be expreſt in in- 
dictment, as in burglary, &c. 
Oe 5: Th: $7S 


| Indictment of burglary muſt be fe- 


lonice & burglariter fregit && in- 
travit CE Foe 
In caſe of burglary or robbing 
houſes, on what Gatutes Princt- 
palto be indicted to ouſt acceflary 
before of his clergy 363, 364 
What words in /arciny effential 
504, 508 


If A. feloniouſly take my horſe 


from me, and B. Irom him, B. 
may be indicted as of a felonious 
taking from me_ 507 
Every indi&tment of larciny ought 
to ſuppoſe the goods ſtolen to 
be the goods of tomebody 512 
2uod felonice cepit quanlam peciam 
panni==J, S, without ſaying de 
bouts I catallis J, S. nought 


11. 182 


1ndiament, quod felonice cepit bona 
ignoti, bona capelle tempore va-_ 


cationis, Or bona capelle in cufto- 
dig J. S, good 512, ii. 181 


How indictment to be for ſtealing 


bells, or goods from a church ib 


 Jf 4. have a. ſpecial property in 


goods, as by pledge, &c. and 
the goods be ſtolen, they mult 


be ſuppoſed in the indiAment 
the goods of 4. Page 512 
If 4. bails goods to B. to keep, 
&':. and Þ. be robbed of them, 
telon may be indicted for larci- 
ny of the goods of 4. or B. 
513. 1181 
Indictment for ſtealing goods of a 
Feme covert, male 513 
If goods of an inteſtate before ad- 
miniſtration be ſtolen, they ſhall 
| be ſuppoſed the goods of the or- 
dinary; or if the goods of an 
executor before probate be 
{tolen, they thall be fſuppoled 
_ the goods of the executor; net- 
ther ordinary, nor executor 
need ſhew his title 514, 515, 
| | | | 1H. 181 
But without ſaying de bonis & ca- 
tal/is of the executor, or ordi- 
nary, male 515. 12.181 
Digging a dead body out of the 
grave, and ſtealing ſhroud,, 
whole it ſhall be ſuppoſed ib 
If 4. put a winding ſheet on the 
dead body of B. and a thief digs 
up the body and ſteals the ſheet, 
it may be ſluppoled de bonrs ne 
ST 510d 
Indiament of /arciny from the per» 
on how te be laid to ouſt clergy 
by 8 Eliz. | 529 


A. commits a robbery on the high-. 


way in com. B. of goods to yalue 
of 12d. only, and carries them 
into a foreign county, A. may 
be indicted of larciny in foreign 
county; but he muſt be indict- 
ed of robbery in proper county 
5507, 536. ii. 349. 
If 4. be indicted of /arciny in 10- 
reign county, and jury find va- 
lue to be only 124. he ſhall only 
have judgment of petit /arciny, 
tho it appear on examination on 
trial, that it was a robbery 536 
Larcinies committed of ſeveral 
things, tho at ſeveral times, and 
from ſeveral perſons, may be 
Joined 11, 173 
Indictment, quod invenit quendamn 
hominem mortuum, ac felonice fu- 
ratus eft duas tunicas, Without 


laying 
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ſaying fe bonis £7 catallis cuju/- 
dam ignoti, 111 it. Page 181 
Dudd cepit EF aſportauit==bona & 
catalla B, without ſhewing what 
in certain, 1ll 11. 183 
Number and value of things ſtolen 
to be expreſt 11. 182, 183 


Where proper to uſe the word pre- . 


tii, or ad valenciam 11, 183 
But not material, if theſe terms, 
be converted ib 
If one pretit, Ec. be added to le- 
veral things where it ſhould in 
clerkſhip be applied ſeverally, 
it is good, if party be convict 
of all; but poſhibly contra, if 
convict but of part 1b 
© ugd feloncie cepit 20 oves matrices 
agnos, Or matrices & wverveces, 
ill; but contra, if 20 oves ge- 
nerally I 
De quatuor riſcis & ciſtis, good, 
becauſe /ynonyma ib 
Qubd felonice abduxit unum equum, 
nought, without ſaying cept, 
+ OS 11, 184 
©u0d furatus eft unum equum, but 
treſpaſs for want of felonice 
IE li. 172, 183 
If a thief finding little about 4. by 
_ menace of death force him to 


ſwear to fetch him a greater 


ſum, which he doth, a general 
indictment of robbery will do 
532, 533 
Fiolenter in indictments of robbery 
muſt be both alledged and prov- 
og. --: | 534 
How indiQment muſt be ib 
To ouſt clergy indictment and 
conviction muſt be of robbery, 
in vel prope altam viam regiam, 
and not vid reyid pedeſtri, Ec. 


| 535: - 1.349 
But if laid prope aliam viam regiam, 
ſufſhcient 1b 


Disjun&tive in wel prope uſual in 
theſe indiqtments, tho they ought 


to be certain, yet not ſubſtance, 
but only to aſcertain point of 
clergy ib 


Thames alta via regia, and if it 
were not, yet near it; how in- 
dictment to be of a robbery 


committed in a ſhip below the 
bridge Page 535, 536. 11, 349, 
| 350. 
How indictment of piracy to be to 
work corruption of blood 355 
In arſon how indictment to be 567 
A. mtending to burn the houle of 
B. thereby burns the houſe of C. 
how to be indicted 569. 
In rape, how indictment muſt be 
laid 628, 632. ii, 184 
If one be indicted at a leet, guod 
felonice rapuit, if removed into 
B. R. he ſhall not anſwer to it 
as a felony, but treſpaſs u. 172 
In cafe of e/cape, if party hath not 
been indicted at time of eſcape, 
how indictment againſt gaoler to 
be, and how 1n the cale of a re/cae 
where party reſcued before he 
was indicted 599 


But if party hath been indited and 


taken by cap. before eſcape or 
reſcue, how then it muſt be ib 
How indictment mult be laid in 
cale of telony for breach of priſon, 
if party hath not been indicted 
before breach of priſon, and how 
otherwiſe 599, 607, 610 
City of London indicted for an e/- 
cape, as a miſdemeanor, which 
was not concluſive, but travert- 
able ii. 154, 155 
Indictment of forgery after a for- 
mer convittion, and judgment walt 
recite the record thereof 686 
If one be indicted, for that ratione 
tenure of certain lands he 1s 
bound to repair a bridge, it muſt 
be alledged, where thoſe lands 


'lie " 2. IB. 
Indictment of aſſault i= quendam 
ignotum, good ib 


Indictment againſt 4. that he 1s 
communis latro, champartor, Ec. 
male $12. us:181;- 182 

But communis barrefator, © pacis 
domini regis pertur bator, & litium 
ſeminator, bene; lo of indictment, 
that he is nodivagus It, 182 

Inditment of barretry, concluding 
contra formam ſtat, or diver- 
forum ftatutorum, good, tha na 
direct ſtatute againit it 1. 191 

Fi +4 Whether 
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Whether in bazretry vill need be 
alledged 1l. Page 180 
How indiQment muſt be for aiding 
a maintainer of the pope's juri/- 
diction | 


| Ceneral rules touching indifments, 


Huſband and wife indied of fe- 


lony, ſuch indictment 1s joint or 


ſeveral, as the fa happens, and 
on ſuch indictment, baron ma 
be acquitted, and feme convict- 
ed, and e conver/o 46, 516 
Whether indictment be a part or 
diitinct thing - from the trial 
| 298 to 30l 
Variance between day in indict- 
ment of felony or treaſon, and'in 
evidence, immaterial; yet if va- 
Tiance be great in point of time 
to avoid the danger of the rela- 
tion of the attainder to the day 
in indiatment, fit that jury find 
the true day 361. nu. 179 
In all caſes to ouſt clergy, indict- 
ment and evidence muſt both 
bring caſe within the a&, other- 
wile clergy allowed 525, 526, 
v:'- I IDs 
Whether owner of ſtolen goods 
ſhall have more reſtored, than 
what are contained in indict- 
ment 545 
Ujually at fame ſeſſions the ſeveral 
indictments againit ſame perſon 
are tried by ſame jury ub 
* Accefſary may be inditted with 
principal, which is moſt uſual; 
but when indicted ſeverally, in- 
dictment n:ult contain certaint 
and kind of principal felony 623 
Every felony includes miſprifion, 
and party may be indicted of 
_ miſpriſion only 652, 708 
W here party to anſwer to a felony 
withont imdit&ment at &:»g's ſuit 
BO. ii. 156, 149* to 152* 
In all criminal cauſes moſt ſafe 


and regular way to proceed by. 


indictment 1, 151% 
The indorſement, 6i/la vera, makes 
net the indictment ; the bill it» 


il. 336 


felf, when affirmed, is the in- 
diciment Hu. Page 162 
Of the caption of the indictment 
on return of certiorari it. 165 
The form of the caption, and the 
analy/is thereof, Norf. ad gene- 
ralem ſefſtonem, &c, MN. 165 to 

| 1 69 
Record of inditment, as it lands 
on the file of court, wherein ta- 
ken, is only, juratores pro domi- 
no rege ſuper ſacramentum ſuum 
pre/entant, when returned on 
certiorari is more explicit 1. 165 
Name of county muſt be in margin 
of record, or repeated in. body 


of caption 11. 166 
Court,- where preſentment made, 
to be expreſt _ 1b 


It muſt appear where ſeſſions held, 


and that place, where held 1g 
within extent of commiſſion; | 
and therefore, if Dor/et in the 
margin and caption be ad gene- 
ralem ſeſſionem pacris tent, apud S, 
and ſays not in comitatu pred. it 
is nought = | ib 
So if wetchling in. comit? Eborum 
be in the margin, and caption 
be apud S. in com, pred” it ſhall 
be quaſhed, becauſe not ſaid 
apud S, in welt-riding in com. 
pred. III 
How. many juſtices to be named, 
but reſt may be ſupplied by the 


_- words (& fociis ſuis, Ef.) ib 


How title of their authority-to be 
ſet forth, as juftic. ad gaolam, 
£'c, iþ 

It there be a ſeſſion by three com- 
miſhons, as of gaol. delivery, Ec. 

1f it be returned at a fſeffion 
holden before them, and record 
be made up, as on all three com- 
miſhons, -1f they have juriſdiction 
to take indictment but by one, 
it is good, tho not enabled to 
take it by the other IE | 

Where return muſt mention any, 
and which of the juſtices to be 
of the quorum, or not 11. 167 

Where caption faulty in form, 
{ame term it may be amended 


by 
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by clerk of aſliſes, or peace, but 
not in another term 11. Page 168 
In another term clerk, that returns 
it, ſhall be fined tor his infor- 
mal return ib 
Indictment deſcribed _ 11, 169 
Latin a fixt regular language ib 
Falſe Latin did not vitiate indict- 
ment _ | ib 
But words of art by omiſſion, or 
 miſplacing letters becoming 1n- 


ſenſible vitiate 1b 
Of in/en/ible and incertain words 
| 11. 170 


Where verb of fingular number 18 
uted for a plural, indictment 
thall be quaſhed _ 1b 

Of abbreviations, and where con- 
{irued to beſt advantage for 

maintaining iwdietments th 

Figures not allowed in indictments, 

\ tho ſometime [:teral numbers be 
In returns 1b 


Indiftment grounded on offenſe by 


{atute muſt bring it within ſub- 
itantial deſeription of it ; other- 


wiſe contra formam ſtat. will not 


ſupply it ii. 168, 192, 193 
If oftenſe be made felony, or other- 
wife penal by a#, and by proviſa 

in ſame, or any fublequent a& 
ſome cafes are exempted out of 
it, indictment need not quality 
the offenſe, fo as to exempt -1t 
out of the proviſo; but party 
ſhall have advantage of it by 
pleading no? guilty, or in fame 
manner ſhall have advantage of 
the ſubſequent ſtatute by 21 Fac. 

| 1-470, 171 

If a# be prohibitory, and by a 
ſubſtantive. claute- gives a reco- 
very of penalty by action of debt, 
but is filent as to indictment, 
party may be indicted on prohi- 


| bitory clauſe, and thereon fined, 


but not to recover penalty, but 
fine ought not to exceed it 

1t. 171 
But if a&# be not prohibitory, but 
only if any ſhall do ſuch a thing, 
he ſhall forfeit 5/. to be recover- 
ed by action of debt, &c. but 
mentions nothing of indictinent, 


he cannot be inditted for it 
in. Page 171 

If one be indicted for otfenſe, 
which was at common law, and 
indiattment concludes contra for- 
mam ſtat. but in truth is not 
brought within the a&, it ſhall 
be quaſhed 1. 171, 172 
One indicted for ar/on; on not 
guilty pleaded, a ſpecial verdi& 
was found, which was adjudged 
no felony; on fame indictment 

| he was aqhudged to pillory, &c. 
fed quare, for being tried fog 
telony, he had not thoſe advan- 
tages for his defence, as if 1n- 
dicted for treſpaſs u.178 


A particular ſtatute muſt be recited 


and proved by examined copy 

_ ii. 172, 192 

All penal a&: inducing a forfeiture 
to the king, or making a felony 
or treaſon are general a&s 11. 172 
A general a& need-not be recited, 
but it 1s ſufficient to conclude 
contra formam ftat. in hujuſmods 


caſu edit, & proviſ. but if miſ- 


recited, court takes notice of 


true ſtatute, and rejects miſrecital] 
as ſurplutage it. 172, 173 
But if recited, and miſrecited in a 
point material, and concludes 
contra formam ſtat. pred. it 1s 
fatal, and indictment quaſhed 
11. 172 

Where a&# isrepealed and re-enaCt- 
ed, or temporary, and expires, 
or continued to the end of next 


ſeſlion, and before it is continued 


over, how indictment to cons 
clude as to contra formam, &c. 

| 667, 706. ii. 173 
Where one ad relates to another, 
as. where former makes offenſe, 
latter adds a penalty, how in- 


dictment to conclade un. 173 


It one offender, and /everal capi- 
tal offenſes be committed by him, 
| they may be joined in one indict- 
ment ney ib 
If /everal offenders commit one of- 
fenſe, tho in law they are ſeveral 
_ offenſes, yet they may be _ 
| 1 
SQ 


| 
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So if offenſes be of /everal degrees, 
but dependent one on another, 
as in the caſe of principalin firſt 
degree, and principal in ſecond 
degree, and acceflary before or 


af ter u. Page 173 


W here joint indictments for /eve- 


_ ral offenles of ſame nature di- - 


ſtintly committed by ſeveral 
offenders have been held ill, or 
not | 1. 174 
Where divers perſons are inſerted 


in one indictment, the word /e- 


- paraliter makes them leveral 1b 
The grammatical order of the ſeve- 


If day be inſerted, and not year, 
rought, and ſhall not be fup- 
plied by intendment of (//. 
preterito), unleſs ſo expreſt; 


but if ſo, ſufficient to aſcertain. 


year by day of ſeſhons it. 177 
Seilions held 20 May, offenſe ſup- 
poſed. on 10 of May laſt paſt, 
it ſhall relate to day, and not 
10th, and ſo for the words next 
enjuing | 1. 178 


One indicted, that he in fe/fo Sandi 


Petri, &9c. ill, becauſe two. 


featts of that name ib 
Indictment, quod primo die Maii, 
&c. in quendam B, inſult, fecit, 
& ipſum werberavit, and ſays 
not adtunc & ibidem verberavi, 
good; vi & armis, day and 
place named in beginning refer 
to all enſuing as; but contra in 


felony, there muſt be adiune &. 


zh:idem to the ſtroke, or the rob- 


bery, &c. and day and place of 
___ aſſault inſufhcient_ ens: "i 
If faid that defendant on 1 and 2 


ot May made an aflault, and te- 
loniouſly took, Wc, ill, becauſe 
incertain, to which day telonious 
_ taking relates | ib 


Uſual to repeat ad!unc & ibidemto_ 


the ſeveral parts of-fa&t charged 
ii. 178, 180 

Regularly will, or hamlet and 
county muſt be exprelt 1. 180 
Where tape mylt be repeated, re- 


$0 are the words gladiis, bacutis i 


_ gularly, place muſt be fo too 
il. Page 180 

Suff. m the margin, inditment 
{uppoſing fat to be done apuZ 

. in com. pred, (ſufficient ; but 
contra, if another county be 
mentioned 1n the addition of apy 
party, &c. ib 
Indictment not aided by verdict; 
none of the ſtatutes of jeofails 
extends to them 11. 183, 193 
What 1s defe£t of certainty in a 
count, 1s much more ſo m in- 
dictment 4 hs" I8S 


Indictment of felony muſt alledge 
ral parts of an indictment 


ti, 174, 175 


fact to be done felonice, of trea- 
ſon proditzoriz, of petit treaſon, 
felonice & proditorie 59. it 184, 

| RES 18T 
Felony or treaſon at common law 
was laid to be done vi & armis, 
but now unneceffary by ſtatute 
187 


cultellis  tþ 
Regularly,every inditment ought 
ta conclude contra pacem, but 
need not conclude contra cor onam 
& dignitatem ejſus ii. 188 
Concluding contra pacem, and faith 
not domin! regis, is infufticient ib 
Why indiftments conclude contra 
' pacem, &c. t30 
For offenſe ſuppoſed to be com+ 
mitted in time of former &ing, 
and concludes contra pacem regis 
nunc, nought ' 11. 188, 189 
One indicted in time of one king 
contra formam domini regis nun, 
may be arraigned for that offenſe 
in the time of his ſucceſſor ii. 189 
Indictment not diſcontinued by de- 
mule of the 4:7 I 
If the offenſe be ſuppoſed to be be- 
- gun m the time of one 4ing, and 
continued in the time of his ſuc- 
ceſſor, it muſt conclude contra 
pacem of both kings ON 
If an offenſe be alledged in the time 
of one king, and indictment ta- 
kenan the reign of the ſucceed- 
_ ing #:ze, and concludes contra 
pacem nuper regis, & reges nuncy 


geod ; 


\ | 


| 


fſurpluſage 
ii. Page 189 
Where inditments ſhall conclude 
contra formam ſtatute, or /tatuto- 
rum, or not, and where only 
{urpluſage 468, 561, 667. 
| 11. 189 to 194 
If an offenſe be at common law, 
and alſo prohibited - by ſtatute 
with a corporal, or other penalty, 
party may be indicted at com- 


good; regis nunc 


mon law ; and if it conclude not 


contra formam feat. it ſtands only 
as indictment at common law, 
and 'he can receive onl 
penalty the common law inflicts 
it. 191; 192 
Great ſtriftneſſes required in in- 
ditments, the reproach of the 
law, Cc. ii. 193 
Rare to take any exceptions to in- 
dictments before conviction, fave 
on indictments removed into B. 
R. by certiorari, which B. R, 
may in difcretion hear ar not 
hear, but remand priſoner and 
indictment | ul. 237 
If exceptions to an indidtment ap- 
pear material, court can quaſh 
that, and dire&t a new bill to 
be ſent to grand jury, wherein 
faults may be amended, and pri- 
| ſoner arraigned de novo 4b 
One attaint by outlawry ſhall not 
be indicted till outlawry reverſed 
| 1. 252 
For what cauſes indiftments abated. 
Vide Jbatement. 
WWhere beft to arraien priſoner on 


indifiment, or coroner's inqueſt, 


or both, and for other matters. 

_ Vide arraignment. | 
Where offender indicable. 
County. 

What evidence maintains indidtment, 


Vide Evidence. 


Vide 


What the quality of indiftors, 


For indiftments in leets and torns. 
Vide Lect, Sheriff, 
Jnfant. 


Wherein the c:vi1 and common law 


the 
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agree, or differ with reſpeR to 
the full age of a man for making 
contratts, being a procurator .or 
executor, or conſentiug to marriuge 
Page 11, 28. 

As to crimes, into what periods 
civil law diſtinguiſheth the ages, 
and at what age it prefumeth 
men capaces doli, or not 18, 19, 20 
Both civil and common law leave 
the queſtion, whether party ca- 
pax doli, or not, ad arbitraum 
Judicis on the circumſtances, and 
with what caution _ BY 


By common law, as to offenſes not 


capital, in ſome caſes infant 1s 
privileged by his non-age; and 
herein privilege 1s all one, whe- 
ther above fourteen or under, it. 
he be under twenty-one years; 
but with ſome and what differen- 
Ces ; 20 
Infant convit of riot, &c. ſhall 
be fined and impriſoned, and 
not be privileged barely becauſe 
under twenty-one; but court ex 
officto on his. trial ought to ex- 
amine, whether he 1s do/zcapax, 
and had diſcretion to dothe aft 
wherewith he is charged ib 


But if offenſe charged be a mere 


non-feaſance, (unleſs of ſuch a 
thing as he is bound by tenure, 
or the like to do, as to repair 

a bridge, Oc.) there in ſome 
cales he ſhall be privileged by 
his non-age, if under twenty- 
one, tho above fourteen; be- 
cauſe /aches in ſuch caſe ſhall 
not be imputed to him ib 
If infant in afiſe vouch a record, 
and fail at the day, he ſhall nof 
be impriſoned; and yet We/im. 
2. that gives impriſonment n 
ſuch caſe, is general ib 
If A. kills B. and C. and D. are 
preſent, and attach not offender, 
they ſhall be fined and impriſon- 
ed; butif C. within twenty-one, 
he ſhall not -2Nt; - 75 
Where corporal puniſhment is but 
collateral, and not direct inten- 
tion of proceeding againit infant 
tor his miſdemeanor, there in 

| | many 
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"many cafes infant under twenty- 
ene jha]l be ſpared, tho polibly 
puniſhment by ſtatute Page 21. 

. "Ms. T3 

It infant of eighteen be convict of 
di/Jeifin with force, he ſhall not. 
de impriſoned, and yet feme co- 
vert ſhall | 1b 
W infant be convia in action of 
treſpaſs vs & armis, the entry 
ſhall be ni4il de fine, [ed pardo- 
 natur, quia itfans; if a capiatur 
be entered, 1t is error, for it 
appears judicially, to court, 
that he was within age, when 
he appears by guardian, nor ſhall 
he be in *!ericordia4 pro fal/o 
clamore | 1b 
General ſtatutes, that give cor- 
 poral puniſhment, extend not to 

infants 7.200 

But where a fat 1s made felony or 
treafon, it extends as well to in- 
fants, if above fourteen, as 

- others 21 22 

Civil aw uncertain in defining 

_ £tas pubertati proxima; but laws 

. of Exgland, antiently deter- 
mined it to be twelve years for 
both ſexes; under that agenone 

could regularly be guilty of a 

- capital offenſe, and above that 
age he might, or not, accord- 
ing to circumſtances, that might 
mduce court or jury to judge 
him dol; capax, 

22, 23, 24, 515 
Infant of twelve compellible to 
take oath of alligeance 23 
Againſt ifant under twelve pro- 


ceſs of outlawry on indictwent 


was not awardable; and it a- 
warded, error; - but it above 
that age, tluch proceſs was a- 
wardable | 23, 24 
If infant under twenty-one ſhall 
confeſs indiatment, court ought 
not to record it, but put him to 
plead no? guilty, or at leaſt in- 
quire by inquelt of office of truth 
of fat 24, 21, 491, 492 
How the law now is with reſpect 
to infants and their puniſhments 
7508 25 to 29 


vel incapax 


.. .age, he conteſt felony, and 


infant above fourteen and under 
twenty-one 1s equally ſubjec to 
corporal puniſhments, as well 
as others of full age, for it is 
preſumptio juris, that after four- 
teen they are doli capaces 
| | age 25 
A lad of ſixteen conviet of ſfucce{\- 
five wilful burning three dwell. 
. Ing-houſes, &c. had judgment 
to die, and was executed ib 
Fourteen years common ſtandard, 
at which both males and females 
are ſubje to capital punitſh- 
ments for offenſes committed 
by them at any time after that 
age : 23z 20, 28 
Infant under fourteen, and above 
twelve, is not primd facie pre+ 
ſumed doli capax, and therefore 
regularly for a capital offenſe 
committed under fourteen is not 
. to be convicted, but may be 
found not guilty, or jury may 
find ſpecially, and how; mn 
which caſe court ought to dif- 
charge him, becaule no felony 
| 26 to 29 
Yet if it appear to the court that 
he was oli capax, when offenſe 
committed, he may be convict- 
ed and ſuffer death, tho he 
hath not attained annum puber- 
tatis, 1%. fourteen 26, 434, 
569, 570 
Infant ften years old] that had kil- 
. led his companion, and hid 
himſelf, hanged; malitia ſup- 
Plet atatem 26 
A girl of thirteen burnt for petit 
.. treaſon _ | ib 
If infant be above ſeven, and un- 
der twelve, and commit a felo- 
ny, he is primd facie to be 
. judged not guilty, and found lo, 
becauſe ſuppoſed not of diſcre- 
tion to judge between good and 
evil; yet in that caſe, ft it ap- 
pour by pregnant evidence that 
| he had fueh diſcretion, judg- 
ment of death 'may be given 
againſt him 26,27 


Infant of nine killed infant of like © 
On 
Ex 
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examination found he hid the 
blood and body ; held he ought 
to be hanged Page 27 
Circumſtances to be inquired of 


by jury FY 
If convict, court cannot ex officio 
diſcharge infant ib 


If infant be infra e&tatem infantiz, 
viz. ſeven axilg he cannot be 
guilty of felony, whatever cir- 
cumitances proving diſcretion 
may appear, for ex pre&ſumptione 
faris he cannot have diſcretion 
and no averment ſhall be re- 
ceived againſt it 27, 28 

As to matters of crime, females 
have fame privilege of non-age, 
as males "oY 

If infant-be firſt arraigned and ac- 

- quitted on inditment of mur- 
der by grand inqueſt, he may 


piead that acquittal on arraign- 


ment on coroner's inqueſt, and 
that will diſcharge him 28, 29 
Infant under fourteen preſumed 
unable to commit a rape, but 
preteont and aſhſting therein may 

e a principal 630 
AF making offenſe felony binds 
not one under fourteen 


Anformations. 


11 H. 7, gave power to proceed in 


all penal ſtatutes by information 
before juſtices of afi/e and peace, 


treaſon, murder, and felony ex-_ 


cena: tt 1, 151* 
Ill ute being made of it, repealed 


"Tho informations are often prac- 
tited in the crown-office in caſes 
criminal, and by many penal 


afts the profecution 1s by the - 


#775 themſelves to be by bill, 


plaint, information, or indiq- 


_ ment, yet proſecution in capital 
caſes 1s ſtill to be by indiQ- 
ment ; except in caſes excepted, 
which ſee 11. 156 to 152* 

In all criminal cauſes the moft re- 
gular and ſafe way, and moſt 
conſonant to magna charia, is by 


706 


preſentment or inditment, of 
twelve ſworn men uu. Page 151* 
37 H. 8. for curing omifhon of the 
words vi & armis, gladitis, Oc. 
in inditments, extends not to 
informations il. 187 


Fnquekk of Dffice. 


If jury find one, whom they acquit 
of treafon or felony, fled; they 
muſt inquire what goods he had; 
but this only an inqueſt of office, 
and traverſable by party, or 
thoſe who have the goods 362 

414, 493. 1i. 154, 301 

Where in caſe of inqueſt of office 
Jurors not finding according to 
evidence have been fined 11. 

311 

Where court may inquire ex officio, 
whether prifoner be of years of di/- 
cretion, Vide Infant. | 


Whether he be compos mentis. Vi- 


_ de Jdeof, &c. 

Where one ftands mute ex viſitatione 
Det, or exmalitia. Vide Mute, 
Vide Coroner per 70tum. 


Inquifittion of Death. 
Coroner, Felo de le, 


Vide 


Intention. 


To be tried by circumſtances 229 
429, 508, 509 

In caſes of larciny what are cir- 
cumſtances evidencing a felo- 
nous intent --. -509 
Antiently, tho not now, wvoluntas 
reputabatur pro fatto 532 
If primary intention be to beat, 
| tho killing may be the ettect, 


yet it is not ſuch felonious in-_ 


| tent as makes burglary 561 

Jreland. 

Of the laws zhere of treaſon 147 

Ceffinse of foldiers expounded ; 
treaſon by 18 H. 6. -. 4:W. 


It was chief treaſon charged on 
_ earl of Strafford king's lieutenant 
there, What his defenſe ub 
By 


& 
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By 10 H. 7. in Jreland (Poining's 
law) all ſtatutes of England are 
enated to be obſerved here 
LONG Page 147 
25 E. 3. declaring treaſons, and 
1 H. 4. enacting, that nothing 
ſhall be treaſon, but what 1s 
within that a&, treaſons enaQ- 
ed there tempore H. 6. and after- 
wards before 10 H. 7. ſeem not 
to be repealed | 1b 


General introduQiion of ſtatutes of 


England, being an aftirmative 


law cannot be intended to take 
thoſe as, which were | 
made in Jreland for declaring 


away 


treaſon, as 18 H. 6. _. ib 


AX tor ear! of Strafford's attainder 


_ juſtly repealed, and why ib 
Tho part of the dominions, yet 
no part of the realm of England 
Nor infra quatuer maria 155, 


317, 693 


Treland hath ſame laws for treaſon 
that England, and fome more, 
yet for treaſon in lreland offend- 

. er may be tried in England by 
35 H. 8. Se} 


A peer there tried here for treaſon. 


by a common jury 155, 317, 693 


Judgment. 


Court ex officio to give judgment 
for treaſon; but if king's ſer- 
jeant or attorney prays it, how 
prayer to be entered 396 

The torm of ſevere judgment tor 
high treaſon 350, 351, 382 

11. 396, 397 

King often pardons all, but be- 

, heading, under great ſeal, &c. 
© $51, 370. it. 412 

Women .to be drawn and burnt, 
as well in high as petit treaſon 

351. ii, 397, 399 


Form of leſs ſolemn judgment 


which is only to be drawn and 


hanged . 351. 1. 397 
But women to be drawn and burnt 
351 


For counterfeiting great or privy 
ſeal, or privy fignet, or figu ma= . 


nual Page 181, 351, 359, 
| ii. 398, 399 
For counterfeiting or clipping, waſh. 
ing, Ge. king's coin, or foreign 
coin made current 219, 220, 223 
224, 351 to 354. ii. 397, 39g 
For knowingly importing falſe mo. 
ney ad imſtar the king's coin, 
with intent to merchandize, Qe, 

| | 220 

In new treaſons it 1s to be the molt 
ſevere judgment ; but contra ag 
to coin 220, 221, 352, 353, 
ii. 396, 397 
What the conſequents of judg- 
ment in trea/on | 354 
In high treaſon . marſhal is men- 
tioned as officer, by whom exe- 
cution 1s to be made, in the very 
judgment in B. R. 11, 411 


Judgment of treaſon given by the 


| Tords per aſſent du roy as a tranſ- 
cendant puniſhment of the mur- 
der of the duke of Gloucefter 
© 266, 267 


There may be reaſons not only in 


policy, but juſtice, ſometimes 
for a parliament to vary the pu- 
niſhment of crimes, in {ubſtates 
the ſame, when differenced by 
circumſtances 2710 
Judgment for miſprifion of treaſon 
| 374. 11. 400 


For petit treaſon | 382. un. 399 


A wife or ſervant acceſlary before 


to petit treaſon, judgment to be 
as againſt principal 379 


But it acceſſary, whether before or 


after, be a ſtranger, judgment, 
ſhall be guod /u/pendatur, &&c. 
382 

Judgment of peine fort £7 dure, 
where priſoner challenges thirty 
fix 1n petit treaſon, as well in 
appeals as indictments, and in 
cale of men, as well as women 
ii. 319, 399, 400 


Miſprifion of petit treaſon punith- 


able by fine and impriſonment; 
fo is mi/priſion of felony 375 
Judgment in all caſes. of felony, 
. quod ſuſpendatur per collum, quouf- 
gue mortuus fugrit It. 399. 


What 
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What judgment by Yeftm. 1. in 
m:ſprifion of felony, it concealer 
an officer, as ſheriff, &c. or it a 
common perſon Page 374, 375 

If jury in caſe of indictment for 
exurder Or man/laughter, find the 
homicide to have been involuntary, 
& fic, &c. court may give judg- 
ment againlt conclution of ver- 
dit, as that the fa&t is man- 
fHaughter, tho verdict conclude 
per infortunium, Or ſe defendendo 

| 471 

Where thief is killed of neceſlity in 
purſuit, if ſpecial matter be 
found, the killer ſhall have 
judgment, quod eat inde fine die, 


becauſe it is no felony, nor _ 
cauſeth-any forfeiture, ſo much. 


as of goods, and ſo differs from 
fe defendendo, or per infortu- 
#ium as to forfeiture of goods 

| 11. 304 

One indicted of homicide /e defen- 
dendo, or per infortunium muſt 
plead to it, or confeſs it, and no 
other judgment, but remittitur 


priſon, or he is bailed ad ex- 


peflandam gratiam regis 1. 395 
If one by coroner's inqueſt be 
found to have killed a thief al- 
faulting to rob him, &c. he 
ſhall not be arraigned on that 
indictment, but be diſmilt with- 
out any judgment 1þ 
If one be indifted of murder or 
manſlaughter, and on not guilty 
{pecial matter is found, judg- 
ment is, guod eat inde quietus, 
which 1s a perpetual bar; butit 
found guilty /e defendendo, judg- 
ment 1s, quod expettet gratiam 
Yegrs 
Judgment in grand and petit !arciny 
504, 530. ii. 400 

In theft-bote 11. 400 


Judgment of peine fort £9 dure, and 


how entered 11 319, 399, 400 
How judgment in caſe of allow- 
' __ ance of clergy entered 
How a peer mult aver his peerage, 
. and pray benefit of 1 Z. 6. and 
. + how judgment for his deliyer- 
. ance ſhall be entered ut. 396 


11. 395 * 


1. 395 


If it be alledged that priſoner 1s a 
clerk in orders, how judgment 
ſhall be entered after his read- 
ing; and the like, 1f he plead 
ting's pardon of burning in the 
hand ii. Page 396 

If a layman pray his clergy, and 
it appear on record that he had. 
it before, how the entry is ub 

And ſo it he prays his clergy, and 

cannot read ib 

Where judgment on acquittal is 
only quod eat inde fine die, and 
there 1s defect in inditment, it 
ſhall be ſuppoſed to be given on 

_ that defect i1. 248 

Judgment of eat inde fine die, ge- 
neral and ſpecial 11. 392 

In covenant a ſpecial verdiQ is 
found, and on peruſal of decla- 
ration a fault therein appears, 
how judgment ſhall be, ſo as 
not to be a bar in another ac- 
tion HR 11. 393 

If given generally, it ſhall be in- 
tended on verdict and merits ib 

In a guare impedit by the king iſſue 
is joined, and found for de- 
fendant, it is alledged in arreſt 

_ of judgment that no patron 1s 
named 1n the writ, judgment 
' ſhall be enfered generally, quod 
eat inde fine die, and not ſpe- 
cially on plea in abatement ; 
but it ſhall not bar the &ing in 
a new action, for the ear fine die 
ſhall be applied to the plea to 
the writ 1b 


If one plead in bar to inditment 


et if inditment inſufficient, 
whether ea? fine die ſhall be ap- 
plied to infuffticiency of indict- 


ment, or to plea in bar 1b 
Fit to have the eat fine die ſpecial 
in that caſe, and how 1b 


If one plead zo? guilty, and be ac- 
quitted, judgment is not only 
quod: eat inde fine die, but ides 
confideratum eft, quod eat inde 

uietus, tho at king's ſuit 11. 394 

If entry be quod eat inde quietrs, 

priſoner cannot be. arraigned 

again, tho inditment inſuth- 
cient, till judgment of acquittal 
| reverſed, 


| 
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reverſed,*becauſe it muſt go to 
matter of the verdict 11. Page 394, 
399 
Where priſoner excepts to infuf- 
ficiency of indictment, or court 
doth it ex officio, how judgment 
to:be_ 1 
Judgment on auterfoits acquit con- 
vid or attaint, and confeſſion 
by 4ing's attorney, how to be 
entered | 
How judgment entered on plea of 
pardon, and how allowance there- 
of entered in the margin 11. 391 
- 392 
One outlawed of felony or trea/on, 
tho no other judgment but «/z- 
gatum eft per judicium coronato- 
ram 1s of itlelf an attainder, 
and ſubjeas offender to fuch 
award thereon to be made by 
court, as is ſuitable to the of- 
fenſe Uh oh U. 399 
Judgment guod ſuſpendatur, &c. 
to be given, as well againſt a 
peer, as another, in caſe of fe- 
tony, and cannot otherwiſe be 
given by court, or executed by 
, theriff ib 
Tho judgment regularly againſt 
the King is /alvo jure regis, yet 
contra in cale of lite 1. 247 


Former acquittal by judgment not ' 
a bar of new indictment 


onl 
for ſame offenſe; but if party is 
indicted de novo, and outlawed 


thereon, he may aſſign his for-. 


mer acquittal for error in that 
outlawry, and reverſe it for that 
cauſe, and in that caſe how 
judgment to be ui, 243, 244 
Theſe words, Eyt judgement de wy 
& member 1h an ad create a fe- 
lony 627, 641, 703 
Court may reſpite judgment on «c- 
quittal, if againſt full evidence 
- ©... $10 
In England law more determinate 
than in other places, and leaves 
as little as may, to arbitrium ju- 
dictis Fo Fe 
Tt doth not allow an arbitrary 
Power to the judge to change 
puniſhment law inflits 19 


1. 392. 


13 + 


Thorp, C. J. was ſentenced to 
death betore ſpecial commil- 
fioners afiigned ad judicandumn 
ſecundum wvoluntatem regis, m re-. 
ſpect of the oath made by him 
to the 4&ing and broken, where- 
by he had bound himſelf to 

_ that forteiture, that judgment 
was afhrmed in parhtament, but 
with what caution to prevent 
ſuch arbitrary courſe of proceed- 
ing for the future Page 262, 

| | 203 

One indied of «r/o» pleaded not 
guilty, and a ſpecial verdi was 
tound, and ſpecial matter ad- 
judged, no felony; yet on ſame 
indictment priſoner adjudged to. 

_ the pillotry; /ed quere 11. 172 

One indicted of felony before jul- 
tices of oyer and terminer, Oc. 
1s convict, if record of convic- 
tion and priſoner be removed 
into Þ. R. B. R. may give 
judgment thereon, but what to 
be done previouſly thereto 

| it, 401, 404 

No other remedy before 11 H. 6. 
& 1 E.6. for judgment to be 
given on perſons reprieved be- 
fore judgment 401 

Where priſoner hath not always 
from his arraignment remamed 
in cuftody of court, where. he 
firit had judgment, but us 
brought in by cap. by ſheriff, 
he thall not be eſtopped from 
ſaying he is another perſon, and 
iſue may be taken thereon, and 
ſhall be tried before execution 
awarded; and if he ſtand mure, 

| it ſhall be enquired ex officio, 
whether of malice ui. 402, 

| 7 407 

But contra, if in cuſtody of ſame 
court from his firſt arraignment, 
or if he had been bailed, avd 
came in and rendered ub 

Where party outlawed or abjured 
comes by proceſs into B. R. he 
ſhall be demanded what he: can 
ſay why execution ſhould not be 
awarded on record removed ; 
and if he confeſs himſelf, /ame 


per /on 
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per/on, exctution ſhall be award- 
ed Ii: Page 402, 407 
By 14 B. 6. juſtices of n!// prius 
on tranſcript of record have 
power to give judgment and 
award execution ; but then pri- 
foner muit be ſent by 4azeas 
corpus to {heriff of county, where 
rife prius is, or elſe ſhall be 
bailed to appear there 1. 408, 
BS 404 
But they may return poſtea into 
B. R. and there judgment may 
be given, as at common law 

\ 11. 404 
In what caſes execution ſhall not 
| be awarded without demanding 
what priſoner has to ſay againit 

it ii. 401, 407, 408 


Form of award of execution in 


B.R. Ji, 409, 411 
Vide Corruption and Reftitu- 
tion of Blood, Execution and 
Reprieve, Forfeiture, Gaol- 
difivery, King's Bench, Wycr 
and Terminer, | 


Juriſdiction. 


Where temporal judge may inci- 
dently take notice, whether a 
tenet be hereſy, or not 400, 407 

408 

Interpretation of a ſtatute belongs 
to common law 408 

Juſtices of C. B. carnot hold plea 
on inciftment or appeal in capi- 
tal cauſes ER. 498 

Where proceedings of judges in 
capitals without ſiri extent of 
their commiſſion, or where their 
commithon happens to be deters 
mined, are great miſprifions 

498, 499 

Altho felony be limited to ſpecial 

Juriſdiction, yet miſprifion of it 


may be tried by a common jury | 


and betore general commiſſioners 
of ger and fterminer 003 
jultice of peace of county where 
tact done, cannot in foreign 
county do any a# of juriſdiction, 
Vor, II, 


as impriſon, but what he may 
do Pave 381. 11. 50, 51 
Vide Jdmiraity, Irceft, Coms 
miſkon, Court, Gaol-delivery, 
I omicide, Juſtice of Atfile, 
Juſkice of Peace, King's 
WBenc), Murdcr and MPan- 


Oraud Fury. 


Special proviſion made ſor quality 
of indictors in Lancaſhire 286 
lt. 52® 

So in caſes of murders, £c. com- 
mitted in king's'palace 11. 53* 
Of grand inqueits before juſtices 1n 
Eyre tb. 
On ſummons of a ſeſſion of the 
peace, form of precept for re- 
turn of grand jury; a /cire fas 
cias allo iſſues to all coroners, 
conſtables, &'c. to be there at 
that day 154* 
According to others, a wenire fa- 
cias iſſues to ſummon grand jury. 
FVide the form ib 
On commiſſions of oyer and termi- 
ner, or gaol-delivery, form of like 
Venire 1b 
On this procept ſheriff returns 
twenty-four or more out of 
whole county, viz. a compe- 
tent number out of every hun- 
dred, out of which grand in- 
queſt of ſeffions of peace, oyer 
and terminer, or gaol-delivery 
are taken and {worn ad ingui- 
rendum, ©&c. not as antiently in 
Eyre, which was a kind of 
grand inqueſt out of every hun- 


dred _ 1D 
In ſome counties which confilt of 
__ gildable and ſuch franchile, 


where antiently ſeveral juſtices 
of gaol-delivery lat, as in Suffoik, 

\ there are two grand juries, one 
for the gildablc, another for the 
franchiſe ib 
Indictors to be probi & lHegales 
homines, and mult be ſo returned; 
G g and 


| 
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and this hdlds, as well in coro- 
ner's inquelts, as other indict- 
ments or preſentments 11. Page 
155*, 167 

If any of them be outlawed, tho in 


' a perſonal action, it 1s plead- * 


able in avoidance of indictment 
| $09, Ut 199% 
Who not probi E&& legales homines ; 
where one 1s not l-galis homo, 
tho twelve beſide without ex- 
_ ception, indiftment may be 
quaſhed by plea it. 155*, 167 
They mult be king's liege people 
11. 155* 
And muſt be returned by ſheriff or 
bailifls of franchiſes, without 
nomination of any, ſave by ſworn 
bailiffs ib 
All indictments taken contrary, 
void 
What freehold indiftors ought to 
have _- wy "0 
By ſtatute how juſtices of gaol-del;- 
very, or peace, (one of quorum) 
In open leffions may reform pan- 
nel of grand jury 
156% 
Grand jury ſworn firſt day com- 
monly ſerves whole ſeſſions of 
peace, &c. yet court may grant 
another grand inqueſt to be re- 
| turned and ſworn, and in what 
that may be 11. 156* 
If on record it appear that grand 
inqueſt was returned after firſt 
day of ſeflions, unleſs adjourn- 
ment be entered on record, at 1s 
erTONCOusS ib 
By ſtatute $ans inqueſt may be 
impannelled to inquire of con- 
cealment of another grand in- 
queſt, and tho it mentions only 
a grand inqueſt to be returned 
by juſtices of peace, yet it ex- 
tends to B. KR. and poſſibly to 
Teſfons of oyer and tr miner, and 
aol-delivery ; tho that can rare- 
jt come in queſtion, becaule 
ſeſions of peace ordinarily ac- 
company thoſe commiſſions 
ii. 156, 157, 160 
This ' proper way of puniſhing 


grand inqueſt, if they refuſe to - 


ib 


-- 1:36, 199*, 


_ preſent ſuch'things as are with. 
in their charge li. Page 157 
Grand inqueſt before juſtices of 
Baol-delivery, &c. ought only 
to hear evidence for the King, 
and in caſe of probable evidence 
ought to find the hill, and why, 
(/ed quere) ib 
Where they may return the bill 
ignoramus | ub 
If it appear that 4. was killed by 
B. and a bill of murder be pre- 
ſented, regularly they ought to 
find the bill for murder, and 
not for manſlaughter, &c. and 
wh 491, 492. ii. 158 
If a bill be againſt one for murder, 
and grand inqueſt on evidence 
before them, or their own know- 
ledge be ſatisfied, that it is but 
per infortunium or ſe defendendo, 
and accordingly return bill ſpe- 
cially, court may remand them 
to conſider better of it, or hear 
evidence at the har, and accord- 
ingly drreQt grand inqueſt 11. 158 
A judge blamed for ftining grand 
inqueſt for ſuch a return ib 
If a bill be for murder, and it doth 
conſlare de perſond oecidentis, 
whether they can find bill for 
manſlaughter, and ignoramas for 
the murder, and whether court 
be bound to receive ſuch a re- 
turn 11. 158 to 162 
Whether they can be fined for ſuch 
a return Cn | 
If evidence to grand inqueſt be 
given at the bar on indictment 
in B. R. and grand inqueſt wul 
not find a bill according to di- 
reCtton of that court, in what 
inſtance they are fineable ib 
If juſt:ces of oyer and zerminer, or 
gaol delivery, having heard evi- 
dence at bar, grand inquelt will 
not find according to their di- 
rections, juſtices may bind them 
over to appear in Þþ. KR. and on 
information againit them, they 
may be fined, (/ed quere) 
| 11, 160 
Fines ſet on them by juſtices of 
peace, -oyer and terminer, and 
2 aols 
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gaol-delivery for concealments or 
non-preſentments in any other 
manner than that preſcribed by 

3 H. 1. not warrantably by law 
It, Page 160 

Progreſs of fines ſet on juries, firſt 
on grand inqueſts, then on pe- 
tit juries for not finding accord- 
ing to dire&ton of court, and 
then on jurors, in civil cauſes 
for not finding in point of fact 
according to court's direQtion 

* 44. 160, 311 
ObjeQtons againſt ſetting ſuch fines 

| | ii. 160, 161 
Grand jury ſworn to keep king's 
council undiſcovered; diſcloſing 
whereof was formerly felony, 
which is now only fineable i1. 161 
If thirteen or more be of grand in- 
queſt, a preſentment by leſs than 
twelve ought not to be; but if 
there be: twelve afſenting, tho 
ſome of the reſt of their number 
diſſent, it is a good preſentment ib 
But on trial by petit jury, it can 
be by no more or leſs than 

_ twelve, and all afſenting to the 

_ verdict | _ iÞ 
If preſentment be delivered into a 
court of ſeflions and received, 


no averment les, that it was 


not aſſented to by twelve 11, 162 
Contra, in caſe of preſentment by 
a leet, for party diſtrained may 
fo aver. 1b 
Why indiQors preſumed to be in- 
different | 1b 
A good exception, that one pro- 
cured himſelf to be returned on 
grand inqueſt 1b 
It bill be for murder, and they re- 
turn it b:11a vera quoad man- 
 flaughter, and 7gnoramn:; quoad 


murder, what words it is uſual to 


ſtrike out in preſence of grand 
jury, and fo to receive bill ib 
V hat ſafeſt way with reſpect to 


this and like caſes 1b 
indorſement makesnot indictment, 
but bill athrmed ib 


Difference between preſentment 
by grand jury of county and a 
liberty 11. 167, 168 


Indittment of aJiens to be by grand 
inquelt of Engli/s n. Page 271 

In what County party indiftable. 
Vide County. : 

Vide Jndigment, Preſentment, 


|. Perit Fury. 


By 27 Eliz. precedent of commi/= 
fion to give judgment without 
trial by jury prime impreſſionis 

| | | 336 

In dubiis rather to incline to ac- 
quittal than conviction ; caution 
againſt the wit and invention of 
accuſers, and odiouſneſs of the 
accuſed 87, 300, 509, 636 

Not to be tranſported with hei- 
nouſneſs of the offenſe 636 

Uſually at ſame ſeſſions the ſeveral. 
indictments againſt ſame perſons 
tried by ſame jury 545 

Jurors triers of credit of witnefles, 
as well as truth of fact 6395. 

ii. 235, 216, 211, 313 

Afﬀter not guilty received and re- 
corded, ſheriff returns pannel of 
jury $99 

Oath of jury -"> 

The form of charge given by clerk 
_ tojury ; containing the effect 
of their inquiry ll. 294 

Tho there be twenty priſoners at 

the bar for ſeveral felonies, and 
the oath is general to try be- 
tween 4ing and priſoner at the 
bar, yet jury to inquire of no 
more than what particularly 
charged with; and tho twenty 
have pleaded and ſtand at the 
bar, when jury is {worn, yet 
_ court may ſtay at any number, 
and jury ftand charged with no 
more _ | FS | Bo: 

When they go from the bar, and 
have brought in their verdict, 
then if ſame jury paſs on the re- 
maining prifoners, yet they are 
to be called over again, andre- 
minded of their challenges, and 
jury {worn de novo on their trial 

| 1b 


Gg2? By 


A TABLE OF THE PRINCIPAL MATTERS 


By antient law, if jury ſworn had 
| been once particularly eharged 
with a priſoner, it was com- 
monly held they muſt give up 
their verdict, and they could 

| not be diſcharged before 
| Sos ".,- lt. Page 294 
Yet contrary courſe hath long ob- 
_ tained 11. 295 
Where court may diſcharge jury 
iworn, and charged to try one 
non compos © "IG 


If after jury ſworn and departed 


trom bar, one wilfully goes out 


of Town, the eleven cannot give 
any verdict witnout the twelfth; 

& but twelfth ſhall be fined for his 
. contempt; and that jury may 
be diſcharged, and new jury 
ſworn, and new evidence given, 
and verdict taken of new jury 

ii. 295, 296, 309 


If a jury be charged with ſeveral. 


priſoners, and court finds jury 
partial to one, court may dil- 
charge jury of that priſoner, and 
put him on his trial by another 
Jury -- 
Twelve ſworn to try the iſſue; af- 
ter departure 4, one of them 


leaves his companions; by con- | 
{ent of all parties B. another of , 


the pannel is ſworn in 2's place, 
A. returns, and being examined, 
why he departed, anſwered to 
drink, and denied, on oath, that 
he had ſpoken with defendant ; 
whereon B. was diſcharged, and 


verdict taken of 4. and the. 


other eleven, and 4. fined for 
contempt. 1b 
If thirtcen be ſworn by miſtake, 
{wearing of laſt is void, and the 
__ ©ther twelve ſhall ferve ib 
No verdict can be taken of leſs 
| than twelve, and it is error; 


and ſo in a preſentment; but if 


twelve be recorded ſworn, no 

averment lies that one was un- 

_ ſworn 1b 

Court at common law may on jult 

_ _ Caule remove ajuror after Fe 
1 


Il. 296. 


When jurors depart from the bar, 
a bailiff ought to be ſworn 1o 

| keep them together, and not to 
ſuffer any to ſpeak with them 

| RH 3. 
After their departure they may hear 
one of the witneſſes again in 
open court, and may defire to 
propound a geſtion to the court 
for their ſatisfaction; and it ſhall 
be granted, ſo it be in open 
court; but if otherwiſe, this ap- . 
pearing by examination in court, 
and indorſed on poftea will avoid 
the verdict li. 296, 307 
If they agree not before departure 
_ of juſtices of gaol-delivery, they 
muſt be conveyed along in carts, 
aud judge may take and record 
their verdiCt in a foreign county ; 
quere, Whether in ſuch cales, 
the ſeſſion may be adjourned be- 
fore verdict taken ib 
If there be eleven agreed, and but 
one diſſenting, who m_ he will 
rather die in priſon than con- 
ſent, yet verdi& thall not be 
taken by eleven, nor refuſer 
fined or impriſoned ib 
For moſt part in Eyre petit jury 
were all of ſame hundred where 
offenſe done ; but now jury that 
tries, as well as inquires 1s ge- 

' nerally of reſt of county 11. 301 
Any of the jury eating or drinking 
; before they have given up their 
verdict, fineable u. 297, 306 
But antiently, if at charges of et- 
ther party, verdict ſet aſide, but 
not ſo now ib 


If at charges of priſoner, afterwards 


found guilty, verdict ſtands ib 


But if they acquit him, judge be- 


fore whom verdict given, may 
record ſpecial matter, and there- 
on verdict ſhall be ſet afide, and 
a new trial granted w 
A juryman, who hath a piece of 
evidence in his pocket, and at- 
ter jury {worn and gone toge- 
ther, thews it to them, is fine- 
able; but verdict not avoided, 
tho cale appears on examination 
ii. 306, 307 

But 


| 
| 


| But if, after jury ſworn, either 
party deliver a piece of evidence 
to jury, and verdict is given for 
him, 1t ſhall avoid it; but then 
it muſt appear by examination, 
which muſt be indorſed on poſtea 
or verdict, fo as it appear of re- 
cord, and not barely by afidavir 


given againſt him that delivered 
the evidence, it is good 

| u. Page 307 

If a piece of evidence under ſeal 

be read in court, jury ought re- 


ularly to haye it with them; 


Aut contra, if not under ſeal ib 
dence not under ſeal be by court 
delivered to Jury, 1t ayoids not 
the verdit | x ub 


Ifafter Jury ſworn, a piece of evi- 
t 


$0 if delivered by a mere ſtranger, 


if verdict given againſt him, on 
whoſe behalf delivered ib 

If after jury gone from bar, they 
| ſend tor a witneſs, who repeats 
his evidence to them, this ap- 
pearing by examination, and 

eing indorſed on pofea avoids 
the verdi& ; but witneſs may be 


heard again in open court, and 


court or parties re-examine him 
6 ii. 296, 507 
Tf depoſitions are read in open 
court to the jury, and as they 
are going from the bar, folici- 


tor for the &ing, without conſent 


of parties, or order of court de- 
livers copies of them to the jury, 


xf they find againſt him, on 


whoſe part theſe were delivered, 


verdict is good ; but if for him, 


and this appears by examination 


indorſed on p»ftea, verditt ſhall 


be quaſhed, and a new wenzre or 
award for new jury returned 

| Ty ii. 308 
After evidence given, wheredivers 
written evidences are read on 
both fides, and clerk is making 
up his bundle of evidences un- 
der ſeal to deliver to jury, ſoli- 
citor for plaintiff delivers a bun- 


dle of depoſitions to jury, ſome. 


Whereot were read, flome not, 


Tf a jury fay a” 
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_ and on examination this appear- 
ed, tho jury ſwore they opened 
not bundle delivered by ſolicitor, 
yet verdict for plaintiff for this 
cauſe avoided (matter being in- 
dorſed on the record), and a new 
venire awarded uu. Page 308 


e | Tt might have been a miſdemeanor 
made after; but if verdit be 


for Jury to have looked into bun- 

_ dle delivered by ſolicitor ib 
If party after jury ſworn ſpeak with 
a juryman of foreign buſineſs, 


_ thisavoidsnot verdict after given 


for him _ ib 
But if he, or any in his behalf ſay 
to ajuryman after his departure 
from the bar, and before verdict 
given, the caſe is clear for plain- 
tif, this ſhall avoid verdi&, if 
given for him, for it 1s new evi- 
dence On 1b 
If A. be challenged off, and twelve 
more {worn, yet A. goes with 
them, and is preſent at their 
conſultation, if 4. gives nonew 
evidence, nor intermeddles, ver- 
dict good, but 4. ſhell be fined 
uy on 11. 309 
If one ofthe indictors be returned 
on petit jury, and do not chal- 
lenge himſelf, he ſhall be fined ib 
are agreed, and 
it being aſked, who ſhall ſay for 
them, they fay their foreman, 
but on further inquiry they are 
not agreed, every one of them 
ſhall be fined apart £.-:-hy 


If a juryman be called and refuſe 


to appear, or if having appeared 
withdraw himſelf before ſworn, 
_ fineable 1b 
So if challenged, aud while it is 
trying he withdraw, and chal- 
lenge be over-ruled, and he be 
not preſent to be ſworn ib 
If eleven were agreed, and the 
twelfth refuſed, formerly ſuch 
juryman hath been fined, and 
inqueſt taken by the other e- 


leven ib 
But both theſe courſes now dif- 
allowed ib 


If jury conviR againſt reaſon and 
evidence, or without evidence, 
= & and 


| | 


A TABLE OF THE PRINCIPAL MATTERS. 


, 
and. againſt direQion of court, 
court may reprieve conviet be- 
fore judgment, and certity ing 
for his pardon ii. Page 309, 310 
Court may reſpite wadgment on ac- 
quittal, if againſt full evidence 


| ii. 310 
In ſuch caſe ing may have an at- 
taint Fs ib 


By ſtatute juſticiar or ſteward, be- 


fore whom any one is acquit of _ 


felony againſt pregnant evidence 
in W ales, or the Marches there- 
of, may bind over the jurors, 


&c. ib 


Several inſtances of jurors finding 


againſt evidetice, - being fined, 
but not warranted by law n. 
160, 310 to 314 


Where fined for their confederacy 


and prattice 1. 311 
Where in cale of inqueſt of office 
jurors not finding according to 
eyidence, have been fined ib 
Whether B. R. can fine jurors for 
verdict againſt evidence 1b 
Jurors to be freemen, regularly 


freebolders li. 264 
Legales; without any juſt excep-_ 


tion ib 
De vicineto; but this not ſtrictly 


required, for they of one fide, 


of the county are by law de vis 


cineto to try an offenſe of the o- 


ther ſide of the county ib 


By antient law, if jurors by miſ- 


take or partiality give their ver- 
dict in court, yet they may rec- 
tify it before recorded, or go to- 
gether again and reconſider it 

" 1i. 299, 300, 310 


If recorded, they cannot retract, or 


alter it 1 11. 300 
In felony or treaſon no privy ver- 
_ dic can be given oh 


For jury proce/s. Vide Trial, 
Vide Challen,e, Utrdic, 


7 ulrice of Iſiſe and N:fi prius, 
Juſtices of affiſe are to fend their 


records determined into the Ex- 
chequer at Michaelmas 1. 31 


By ſtatute no man of law ſhall he 
Juſtice of afſiſe, where born, or 
he doth inhabit, but it is uſual. 
I diſpenſed with by a non 04- 

ante il, Page 32 

Whether, by 27 E, 1. de finibus, 
they may deliver gaol without 
wy other commiſſion, and give 
Judgment of felons ii. 39, 403 

Safe to have a ſpecial commiſſion 

for that purpoſe ii. 39, 40, 403 

In caſe of counterfeiting coin on 
3 HB. ». they expreſly muit have 
a ſpecial commiſſion 11. 40 


Tf indictment in the country had 


been removed into B. R. and 
priſoner there had pleaded not 
gullty, after 27 E, 1. and be- 
tore6 H. 8. the tranſcript of re- 
cord might have been tranſmit- 
ted to have been tried at n/ 
 prius, and fo in appeal ii. 39, 

EO 40s 
Naming them juſtices of nj// pris 
in 27 E, 1. is nothing, but the 
deſcription of their perſons, to 
whom commiſhons of gaol-de- 

_ ttvery ſhall be directed 11. 40 
Juſtices of ni// prins could not at 
common law give judgment in 
appeal or indictment ſent them 
out of B. R. by niſi prius to be 
tried, no more-than in other or- 

_ dinary civil caufes, becauſe they 
have but tranſcript of record, 
and their commiſhon is only ad 
triandum exitum i1. 403 
In appeals, juſtices of ni priv; 
may inquire of abettors, and give 
Judgment, and if plaintiff non- 
ſuit, arraign priſoner at #ing's 
-Juit-:- | ii. 41 


May allow clergy to a conviet of 


manſlaughter on appeal 
May by ſtatute proceed to trial and 
execution on indictment remov- 
ed by certiorari, and ſent down 
to be tried by them = 30 
By 14 H. 6, have power in all fe- 
lonies and treafons to give judg- 
ment, and to award execution 

| 350. 11. 403 


This ſtatute gives them no power 


to inquire of abettors in appeal, 
no} 
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nor to arraign on a nonſuit_ 


before them at #ig's luit 
' Page 350. Ul, 403 
Juſtices of nifi prius, nient ob/tante 
14 H. 6. may, in caſe of indi&- 
ment or appeal ſent them out of 
B. R. return poſtea into B, R. 
and therejudgment may be given 
as at common law 11, 404 


Juſkice of Peace, 


| # | 

They have no juriſdiftion in trea- 
ſon, except as a felony [which 
treaſon includes], and as a 
breach of the peace; they may 
take examination of traitors, 
and impriſon them, and take in- 


formation of witneſſes, and bind 


them oyer, and tranſmit theſe 
examinations and informations 


to next gaol-delivery, &c. 350, 
li. 44 
They cannot regularly arraign, try, 


372, 580. 


and give judgment im treaſon, 
unkets in ſuch caſes, as are by 
ſpecial a# committed to their 
cognizance, becauſe their com- 


million extends not to it $350, 
| | 372. 11. 44 
| Per Rolls, C. J. they may take 


indictment of treaſon, tho they 
cannot try it > 012 
By ſome as may take indictments 
of particular treaſfons, but muſt 
certify them into B. R, or gaol- 
delivery 1, 44 
May ifſue their warrants within 
precintts of their commiſſion for 
taking perſons charged of crimes 
within cognizance of ſeſſions, 
and bind them over to appear 
there, tho not indicted, not- 
withſtanding lord Co4e's opinion 
to the contrary 579 
Where juſtice of foreign county 
may grant his warrant, and com- 
mit offender; and where offen- 
der taken in a fareign county 
mult be carried before a juſtice 
of proper or foreign county, or 
which of them. Vide Irreft. 
It 4, be in comaillion of peace in 


proper county, and happen to 
ein a foreign county, and'com- 
pag 1s made to him of a fe- 
ony done in proper county, as 
he cannot iſſue a warrant to take 
api” ſo neither can he impriſon 
in foreign county, becauſe an 
af of juriſdiftion; but he may 
take oath of party robbed in_ 
purſuance of 27 Eliz. or may 
take examination or informa- 
tion, or recognizance in foreign 
county (ſed quere of the laſt), 
but cannot compel them by im- 
priſonment Page 581. 11. 50, 51 


One 1s a juſtice in two adjacent 


counties, tho by ſeveral com- 
miſhons, whilſt he lives in one 
county, may fend his warrant 
to arreſt in the other 580 
Convenient, tho not always ne- 
ceſſary, to take information on 
_oath; if party ſuſpected, then to 
ſet down cauſe of ſuſpicion 582 | 
When neceſſary or not to bind 
party to veolucate before waTr- 
_ rant iſſued | _ÞdÞ 
Previous to commitment three 
things required. 1. Examina- 
tion of party accuſed, but withe 
out oath. 2. Further examit- 
nation of accuſers and witneſſes 
on oath. 3. Binding over pro- 
ſecutor or witneſſes to next aſ- 
nel, Fe, --- 885; 0 11 
Examinations ought to be in wri- 
ting without oath, and returned 
or certified to next gaol-delive- 
ry, &c. and being ſworn by 
juſtice or clerk to be truly taken, 

* may be given in evidence 
585. --1.. 52 


If juſtice at return of warrant can- 


not take examination; he may 
ore tenus arder officer to detain 
priſoner till next day, and this 
detainer juttifiable without ſhew- 
ing particular cauſe, or any 


warrant in ſcriptis ib 
Time of detainer muſt be reaſon- 
able 586, Ul. 46, 121 


Information of proſecutor or wit- 
neſſes to be in writing on oath, 
and returned or certified at next 


Gg +4 
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4 
ſeflions, £&c. and being ſworn 
by juſtice or clerk, &c. to be 
truly taken, may be given in 
evidence againſt priſoner, if wit- 
neſſes dead, or unable to travel 
i, Page 305, 306, 586. ii. 52, 120 
Whether juſtices of peace of a fo- 
reign county may tranſmit ſuch 
informations before juſtices, of 


gaol-delivery of proper county | 


. 305, 306 
If juſtice commit or bail priſoner, 
he is to take ſurety of proſecutor 
to proſecute, and of witneſſes to 
appear and give evidence, and 
on refuſal may commit them to 
gaol 585, 586, ii, 121 
Eſcapes within their juriſdiction 


: | : 600 
They (nient ob//ante clauſe in their 


commiſſion) are not comprized 
under name of juſtices of oyer 
and zer miner 686, 687. 11. 23, 44 
Where neceſlary to enter their ad- 
journments 


ſame ſeſſions againſt party indict- 

_ ed before them 11. 28, 29, 48 
They were by ſtatute to fend their 
indictments not determined to 
juſtices of gaol-delivery, whe- 
ther felonies or treſpaſles, if par- 
ty in gaol or bailed, but now 

_ _unneceſfary "MF," -32, 48 
Where they may deliver priſoners 
by proclamation or not 11. 34, 46 
Have power by ſtatute to reform 
ore tenus either pannel of grand 
or petit jury 1. 36, 155*, 156*, 
” 265 

They cannot make out procels, 
_ when inditment delivered over 
to juſtices of gaol-delivery it. 37 
Conlervators of the peace how an- 
tiently afligned .._ -- Wh. 42 
Firſt eſtabliſhment of juſtices of 
peace by 1 £..3. il, 42, 99 

. Hearing and determining given them 
by 18 Z.3. iii, 42, 48, 109 
Commiſlion of peace founded in 
theſe and other azs 1. 42 
Conliſted antiently of three, now 
only two afignavimus 1b 


i. 24 
Where they may or not proceed 


Of the firſt and the powers it gives 
| 1. Page 42 

So of the ſecond ii. 42, 43, 44 
Diſtribution of powers given them 
| | 11. 43 
In returns or making up of records 
before juſtices of peace touching 
 inditments or convictions, how 
they muſt be ſtiled ii. 43, 44 
Juſtices of peace have power by 
ſtatute to hear and determine 
murders or manſlaughters, but 
{eldom do, or any crime ouſt of 
clergy, and why it. 45, 46 
Juſtices of peace may take indit. 
. ment of /e defendends 11. 45 
May take inquiſition touching fel» 
le /e, if not inquired before co- 
' Toners, it need not be ſuper 
wviſum corporis, but is traverſable 
ET 414, 419. ii, 46 
May by ſtatute proceed on indiQ- 
ment taken before former jul- 
tices of peace in the county, but 
cannot proceed on indictment 
taken before commiſlioners of 
ozer and terminer, Or gaol-deli- 
very 11. 46 


But by ſtatute indiQtment taken be- 


fore ſheriff in his Turn, to be de- 
livered to them at next ſeſſions, 
, and they may proceed thereon ib 
Commithon of oyer and terminer in 
the county determines ſecond 
aſignavimus of commiſſion of 
peace ad audiendum & terminan- 
dum, quod quere 11. 47 
General commiſhon of peace m 
county determinies not power of 
former juſtice by charter, nor 
of juſtice in a city or corpora- 
tion parcel of county ib 


Where no words of excluſion, juſ- 


tice of peace of county have a 
concurrent juriſdiction with thole 
by charter, and fo. if they be 


juſtices by commiſhon in town 
or city ib 


King, notwithſtanding charter, may 


grant commiſſion of peace {pe- 
cially in that city or .coupty, 
and they will have concurrent 
juriſdiction wath jultices oY 
charter wW 
But 


| 


But if franchiſe be granted 74 
qgubd jufticiarii comitatiis ſe non 
intromittant, thoſublequent com- 
miſhon be granted in county at 
large, they have no juriſdiction 

| in this corporation or town; 
but guere, whether inditment 
or ſeſſion in the franchiſe be 
void, or only contempt in juſ- 
tices il. Page 47, 48 


Seſſions private and public 1. 48. 


Buſineſs of private, ale-houſes, poor, 
£7. | Ws) 
Public ſubdivided into general 
quarter-feſhons and general ſeſ- 
ſions | 1. 49 
Both to be ſummoned by precept 
in-£#:ng*'s name - - 1b 
In either of theſe ſeſſions they may 
proceed m matters within their 
commiſhon, as to take indict- 

_ ments, try felons, &c. ib 
By particular a&s ſome things 1i- 
mited to the quarter-ſeffions ib 
When quarter-leffions to be held 
| | ii. 49, 50 
Are varionſly held in feveral coun- 
ties, and yet good 11. 50 
In Midadle/ex regularly but two 
ſeſſions, yet they may hold quar- 
tet-Jelbons ib 
Juſtices to execute their authority 
as juſtices of peace within coun- 
ty, where juſtices ib 
If juſtice live or be out of his coun- 
ty, he cannot by warrant fetch 
one out of it into county where 
he 1s OED ib 
Whether a juſtice, wha is ſuch, 
both in London and Middlec/ex, 
may not commit one m A17:4- 


dle/ex brought out of London. 


and & conver /0 11, 51 
Felony taken in foreign county, 
Juſtice there may commit, exa- 
inine, give oath to informers, 
and bind them over to give 
evidence, or commit them for 


neceſllity of preſerving the peace; 


but grere, 'whether ſuch exa- 
mination and informations be 


evidence on arraignment of fe- 


lou in proper county 305, 306, 


586, 1, 51. 


CONTAINED IN THE TWO PARTS. 


Tho by cuſtom of LZondon juſtices 
of gaol-delivery fit at Newgate, 
which is in London, both for 
Middleſex and London, yet jut- 

_ tices of peace for Middleſex tit 
only in that county, and juſtices 
of peace for London there 1. 

| Page 51 

One is brought by 4. before juſtice 
on ſuſpicion of felony, if A. 
can materially teſtify, ram 
may bind him over to proſecute, 
and if he refuſe, may commit 


him | 11.-52 
They hare juriſdiftion of felonies 
arifing within the verge ib 


In their ſefſhons may by common 
law proceed to outlawry on in - 


_ *diAtments found before them,and 


in popular ations by ſtatute 1b 
But cannot iſſue a capias utlega- 
tum, but muſt return record of 
outlawry in B. R. and thence 
this proceſs ſhall ifſue 1b 
Where juſtices may proceed on 
indiaments taken in Turns or 
 Leets or not 11. 70, 71 
Juſtice cannot diſcharge one 
brought before him for ſuſpi- 
cion of felony, if felony was 
committed, but muſt bail. or 
commit 11. 93 
One ſuſpeted on probable cauſe 
preſumed ſuch till contrary ap- 
pear ib 


Some miſtakes of lord Coke, as 


that @ juftice of peace cannot ifJue 
a warrant before indiftment, Wc. 
refuted 11, 107 tolll 
By 34 FE. 3. their power further 1n- 
larged as to their taking perſons 
ſuſpeed of felonies 11. 109 


"They are conſervators of the peace . 


and more | 1b 
Juſtice may by his warrant arreſt 
one ſu{pected of felony, tho ori- 
ginal fuſpicion not in himſelf, 
but in party praying the war. 
rant 1:. 109, 110 


Fit in all caſes of warrants for ar. 


reſting for felony, much more 
for ſuſpicion thereof, to exa. 
mine on oath party requiring it 
touching whole matter, where. 


on 


A TABLE OF THE PRINCIPAL MATTERS 


i. Page 
| 110, 111 
Warrant to be under hand and 
ſeal 577. 11. 111 
Regularly ought to contain cauſe 
4 ib 
If general, to avſwer ſuch matters 
as hall be objeed, in diſcretion 
of B. R. to bail or diſcharge 
party « 57S. 11, 111 
It may excuſe an officer in falſe 
impriſonment, if true cauſe or 
miſdemeanor within connuſance 
of juſtice ib 
Antiently ſuch warrants in treaſon 
or felony held good; in warrants 
of the peace and good behaviour 
cauſe mult be ſhewn and why 
| SEP 1, 111 
Juſtice may make his warrant to 
take one ſuſpected by name, 
but not all perſons ſuſpected ; 
cextra of a rule in B. R. for that 
| Purpoſe 580, 566, 587. 1. 105, 
| Bree) 112 
Juſtice may make a warrant, as 
| well in caſe of felony as the 
peace, to bring party before 
himſelf only, or' generally be- 
fore any other juſtices, and then 
ofticer ay bring him before any 
other juſtice of the county, and 
it is not in election of party to 
g0 betare whom he pleaſes 
| 582. ii. 112 
In fome caſes may make his war- 
rant to bring him to the ſeſſions, 
tho it 1s better to bring him be- 
fore himſelf, or ſome juſtice, that 
party may be bailed 11. 112 
Warrant may be to bring party to 
the juſtice to find ſureties for his 
appearance at the ſeſſions, Oc. 
and in mean time to keep the 
peace, or may be / recuſaverit 
to bring hin to common gaol 
ibidem moraturus quouſque gratis 
hac fecerit, and yet conſtable 
may bring him before the juſ- 
tice, and if he refuſe there to 
give ſureties, be may by virtue 
of firſt warrant bring lum to 
aol, and commit without an 
urther warraut Or mtiimus ib 


en warrant demanded 


Warrant may be in &#ing's name 
with teffe of the juſtice, but 
more uſually in name of juſtice 

n. Page 113 

Whether juſtices out of ſeſſions can 
iſſue a warrant to take perſons 

_ offending againſt a penal law, 
tho within their cognizance, 
and ſo to bind them over to ef. 
fions,- or in default commit 
them, and this before indiQ- 
ment | | 1b 

On complaint and oath of goods 
ſtolen, and that party ſuſpe&s 
goods are in ſuch a houſe, and 
ſhews the cauſe of his ſuſpicion, 
juſtice may grant a warrant ta 
ſearch in thoſe ſuſpeRed places 
mentioned therein, and to at- 
tach goods and party, in whoſe 
cuſtody they are found, and bring 
them before him, or ſome other 
juſtice to ſhew how he came by 
them, &'c, this warrantable nz. 
ent obſtante opinion of Lord Coke 

| ES <5) {4 Þ 

But convenient to expreſs that 
ſearches be made in the day- 
time, and that party ſuſpeCting 
be preſent to give officer infor- 
mation of his goods 11. 113, 114, 

| METRES 

Entry to be per offia aperta; but 
if doors be ſhut, and be refuſed 
to be opened on demand, officer 
may break open doors ii. 114, 

116, 110. 

Lawful clauſe in ſuch warrant to 
attach party, in whoſe Onngy 
the goods are found SY 


Tf the goods ſtolen be not in the 


houſe, officer is excuſed tl:at 
breaks open the door to ſearch 
for them on juſtices warrant ; 
but party that made ſuggeſtion 
puniſhable, for in eventu it 18 
puniſhable in him Ile 151 
On: return of this warrant exe- 
cuted, if it appear they were 
not ſtolen, they are to be re- 

turned to the paſſeſſor ; but if 
it appear they were, they are 
not to be delivered to the pro- 
prietor, but to remain with he 
Ini 


- Sid FEES 
CONTAINED IN THE TWO PARTS. 


riff or conſtable, that party may 
proceed by convitting offender 
to have reſtitution 11. Page 151 
If goods not ſtolen, party to be 
charged ib 
If ſtolen, but not by him, but 
another that fold or delivered 
them to him, and prifoner ap- 
pear to be ignorant that _ 
were ſtolen, he may be dil- 
charged as an offender, and 
bound over to give evidence as 
a witneſs againſt him that fold 
them 1. 151, 152 
If he knew they were ſtolen, fit to 
bind him over to anſwer the fe- 
lon | 4. 192 
Theſe warrants are judicial ads, 
and muſt be granted on exami- 
nation of the fat 11. 150 
To whom to be direed, and 
what the purport thereof ib 
General warrant to ſearch all 
places, whereof party and of- 
\  ficer have ſuſpicion, tho uſual, 
not ſafe 
Warrant ought to mention name 
of party to be attached, and 
muſt not be left with blanks to 
| be filled up by party, ſuch war- 
rant void 577. 11. 114 
If there be a riot or breach of the 
| peace 1n preſence of a juitice, 
he may arreſt the rioters, or 
command any officer, or others 
01e tenus, without warrant to ar- 
reſt them, and they by virtue 
thereof may arreſt Zagrante cri- 
mine 1n abſence of the Jures 
| 1 
It a riot be committed, and rioters 
diſperſed by coming of the jul- 
tice, and they be ſuſpetted pro- 
bably to meet again, or threat- 


en it, tho conſtables may ex officio 


ſuppreſs the riot, and raiſe 
?9fJe of vill to do it; yet a juf- 
tice may deliver a ſpecial war- 


rant to arreſt the rioters, if they 
re-aſſemble, tho there be no par- 


ticular perſons named in war- 
rant; he may even authorize 
them by word ul, 114, 115 


--- Hi, 414,150. 


Juſtice muſt either diſcharge or 
commit, or bail one arreſted for 
telony brought to him 11. 

Page 120 

If one be brought before a juſtice 

expreſly charged with felony by 

_ oath, juſtice cannot diſcharge 
him, but muſt bail or commit 
1. 121 

If charged with ſuſpicion only, 
yet it no felony proved to be 
committed, or if fat be no fe- 
lony, juſtice may diſcharge him 
as to felony; tho if a treſpaſs, 
he may bind him over for it ib 

If one be killed by another, tho 
per infortunium, or ſe defendendo, 
(which is not properly felony), 

_ or in aſſault on an officer, (which 
1s no felony at all) juſtice ought 
not to diſcharge him, there- 
fore he muſt be committed, or at 
leaſt bailed ib 

They cannot proceed on an inditt- 
ment taken before fuperior 
judges tho otherwiſe the cauſe 
might be within their cognizance 

SL. 1. 133 

They, as to their wenire facias, 
agree with»quſtices of oyer and 
terminer, and may indict, ar- 
raign and try ſame day in caſes 

' of felon "1, 261; 262 

By ſtatute proceedings before them 

not diſcontinued by new com- 

 miſhon 11. 401, 405 

ba arreff, Bail, Coinmitment, 
©: 


' Jufkification, 


Where warden of the Fleet may 
juitify impriſonment by virtue 
of an order of Chancery 11. 122 © 

In treaſon or felony there can be 
no juſtification, as /e defendendo, 
£9c. -". "Uo 258 


But on mot guiliy prneager ſhall 


have advantage of all ſuch de- 
fenſes, and where matter ap- 
pears not to be felony, he 
on not guilty pleaded, may be 
a acquitted 
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acquitted *ii. Page 258, 259, 


303, 304 


Where, and how arreſt on ſuſpicion 
may be juſtified, or not, Vide 
Arrcit. | 

Where one may juftify breaking open 
doors, or not. Vide Arreſt, 4, ue 
and Cxy, Juſtice of Peace. 

Where one may juſtify beating a tre/> 
paſſer, come to take hiis goods, or 
endeavouring to enter on his poſ- 


feffion, or not, Vide $,Omicive, 


__ king, 
RESUMED that he neither 


will, nor can do any wrong, 


and therefore, if he command 
an unlawful 2&4 to be done, the 
inſtrument is not thereby in- 


demuitied, but puniſhable 43, 44 


Tho he 1s not under the coercive, 


yet in many caſes his commangs . 
are under the gireFive power 


of the. law, which makes the 

a&# iilelt invalid, if unlawful 

| 44, 127 

In time of peace, if two men com- 

bat together at. barriers, £c. 

and one kill the other, it 1s ho- 

micide; but if by the 4zng's 

command, it 1s ſaid to be no 

_ felony F 44 

By deſcent of crown 4g inveſted 
with the right of ſovereignty 

61, 101 

Supremacy of the king in matters 

__ eccleſiaſtical a moit unqueſtion- 

_ able right 15 

Weight, allay and extrinſic value 

of coin inter jura majeftatis 191 

| 192, 204 


Clauſe in 28 H. 8. enabling him . | 
. They are conſervators of the peace 


to difpole of lands by will was 
neceflary, tor o6herwile he could 
not have done it by will 278 


But without this ac he had power . 
To avoid trouble of bringing up of- 


to dilpole of lands:belquging to 
the crown or duchy by letters 
eals 
Where there are three powers, as 
of juſtices of oyer aud fterminer, 


| 28 "gin under theſe relſpettive 
O21 -Þ 


bo Ee 
, MATTERS 
gaol-delivery, and the peace 
and record is made up b all 
theſe powers, the beſt ſhall be 
taken for the king ii. Page 3& 
Otfhce of coroners Lowg by elec- 
tion 1s not determined by king's 
demiſe > Me I8 
King cannot arreft im perſon, or 
impriſon or command another 
ſo to do, but by writ, &c. 
OE ITTOT 5 
King's title being of record muſt 
be avoided by record ii. 205 


If ing fit in perſon in B. R. he 


cannot pronounce judgment in 
treaſon, for, as he cannot be a 
witneſs, ſo he cannot be a judge 
in preprid cauſe i» 

Where &:ng's teſtimony allowed, 
or not, and how #:7g to exhibit 
his teſtimony U. 282. 

Who king, queen, prince, ©. 
within 25 E. 3. de progitionibus 
. Vide Treaſon, 


Vide AIligeance, Forfeiture, 
Grayt, &c. 
King's Bench. 


Marſhal immediate officer to exe«. 
_ cute judgment of death 464, 
| 502. 1. 5 

And for that purpoſe 1s mentioned 
 1n judgments of treaſon ii. 411 

There may be a mandate to the 

ſheritf to aſſiſt TRE: 

Chief Juſtice or any other judge 

of B. R. may ifſue a warrant 
into any county, for taking or 
bringing before him a felan, or 
one ſuſpected of felony into any 
county in Exgland or Wales 

578. ii. 5, 6, 198 


through all England, mare than 
juſtices of oyer and terminer 
578. it. 5 


fenders, before whom their war- 
rants are made returnable, and 
to whom directed 578. 11.6 


How their warrants ought to,run 


in cates of ſurety of the PR 
FA 


| 


&c, againſt one in another 
county, than where they are 
:; Page 518. 1.5, 6 
Tipitaves the marſhal's deputies ; 
each judge hath one 586. ii. 6 
A judge of B. R. may order an 
arrelit ore tenus, Without expref- 
fing cauſe PU 1b 
Where B. R, hath made an order 
to take 7 that ' party 
grieved ſuſpects, and bring them 
into court 586, 587 
B. R. ſwear a grand inqueſt, and 
take inditments every term 
OT 651. ii. 3 
Highelt ordinary court of juſtice 


next to parliament ii. 2, 159 


It is more than a court in Eyre; 


where it fits, it is ſovereign 


court of gaol-delivery, and oyer 
and terminer; the judges are 
 jJufticiarii ordinarit 11. 4, 22 
It is the center of all ſubordinate 
__ juriſdictions, eſpecially in mat- 
ters capital _ 11. 401 

It hath two kinds of juriſdiction, 
the plea and crown-fide 
ncient and modern way of keep- 
ing and titling the records 11: 23 
Grand inqueſt to preſent all mat- 
ters criminal within com. Mz2- 
dleſex, and then B. R. proceeds 
on inditment ſo taken 11. 3 
Where B. R. proceed on offenſe 
committed in ſame county, they 
may proceed de die in diem, fit- 
teen days betwixt 7e/fe and re- 
_ turn' of venire fac, not required ; 
otherwife if they proceed on a 
cauſe removed by certiorar:!, ex- 
es on indictment taken by 
Jultices of peace of county, whefe 
B.R. fits il. 3, 260 
At common law record before fil- 
ing remandable, afterwards not 
| 11. 3 
But if iſſue joined heveh may 
be ſent down to be tried at »/7 
prius; but original record re- 
mains in B, R, ib 
By 6 H. 8. court may remand in- 


dictments of felony removed 


hither, and bodies of priſoners 


to the juſtices of peace, '&c,* 


ii. 2 


arts IN THE TWO PARTS. 


where ſelony committed ii. Pape 
3, 4, 41 

Coming of B. R. into any county 
ſuſpends (not ſuperſedes) ſef- 
ſion of commiſhon of gact-del:- 
very, oyer and fterminer, and the 
peace h 11, 4 


| Where ſpecial commiſſioners of 


oyer and rerminer may fit in 
term in ſame county, where B. 
R. fits, but B. R. mult adjourn 

Ln it 

Tho fome a#:s limit proceedings 
in criminal cauſes to commi(- 
fioners of oyer and terminer, B, 
R w_ proceed upon them ; 
but juſtices of peace cannot ib 
One attaint, and record removed, 
it may award execution ib 


It is ſovereign coroner of England, 


and may take appeals of death, 
&7. by bil > © 2:5 
Chief Juſtice chief coroner virtute 
_ officat U. 53 


Felonies within 42's palace, ni- 


ent obſtante, 33 H.8. triable in 
B, R. contra where felony cre- 
ated de novo with ſpecial form 
__ of proceedings ib 
By cuſtom may vre tems command 
a tipſtaff to apprehend for mit- 
demeanors 11. 6 


Chiet Juſtice not the Fufticiarius 


__ Anglie ib 


The immenſe authority of the an- 
tient Zu/ticiarius Angligz 106, 
11. 6 
Chief Juſtice created by writ 1. 6 
B. R. had antiently, in caſes of 
felonies and treaſons done on 
"the narrow ſeas, out of bodies 
counties, a concurrent juriſ- 
diction with the admiralty 
5-21-12, 13 
B. R. compriſed in a#s giving 
power to juſtices of oyer and 
ter miner 11, 22 
On trial 'of felons in B. R. if 
priſoner challenge geht pe- 
remptorily, fo that thoſe re- 
maining of the pannel be not 


ſufficient; tales to be granted 
by precept returnable, as the 
caſe ſhall require 


nl. 36 
Clerks 


; 
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Clerks of the crown, afſiſe and 
peace to certify hither names of 
all perſons outlawed, attaint 
and convidt ii. Page 36, 37 

One flain in open rebellion, Chief 
Juſtice on view of body may 
make a record thereof, and 


ſend it into B. R. and thereon © 


party ſhall forfeit his goods, but 
not lands - 1, 53 
Clerk of crown, coroner for B. R, 
to view body of priſoner dying 
i king's bench U. 58 
Have not only power to iſſue writs 
on inditments and appeals be- 
fore them; but alſo may by or- 
der command ſheriff.of county, 


where they fit, or their marſhal 


to take felons or diſturbers of 
peace, and bring them before 
the court 2" Wo..10S 
Cuſtom of the court part of the 
law of land 1b 


Where on information on oath of _ 


breach of the peace, and a de- 
fign by perſons, whoſe names 
could not be known, to commit 
a riot, B. R. hath made an or- 
der to the ſheriff to bring betore 
them ſuch as ſhould be probably 
fulpeted to be parties therein 
586, 587. ii- 105 
Where B. R. may give judgment on 
record of conviettion removed be- 
fore them, &c, Vide Judg- 
ment. | 
Vide Certiorari Court, ©xecu- 
tion and Reprieve, Gaol-deli- 
very, Eabeas Corpus, Julſ- 
tice of Alfiſe, Julkice of 
Peace, Dutlaury, Wyer and 
Terminer, Procels, &c. 


_ Larciny, 


IVIDED into ſimple and vio- 


lent, ſimple larciny ſub-di- 

vided into grand and petit 503 
Grand and petit larciny deſcribed 
940 


Same in nature, but different in | 


ib 
504 


_ degree of puniſhment 
Definition of larciny 


How the inditment muſt be 
Page 50+ 
What are the ingredients in this 
crime 15 
What ſhall be ſaid a taking 505, 
206 
A. lends his horſe to B. who rides 
away with him no felony 505 
If a man ſeeing a horſe in paſture 
of owner, having a mind to ſteal 
him, obtains: a replevin, and 
thereby hath the horſe delivered, 
this a telonious taking 507 
A, ſteals horſe of B. and afterwards 
delivers it to C. who is no par- 
ty to firſt ſtealing, and C. rides 
away with it animo furend!, lar- 
ciny | ib 

But it A. feloniouſly take the horfe 
of B. and after C. ſteal him 
from 4. C. is a felon to both, 
and C. may be appealed or in- 

dicted as of a felonidus taku 
from B. for by the theft B. Jo 
not property, nor in law poſ- 
{eflion of his horſe ib 
Where a carrier ſhall be ſaid to be 
guilty of a felonious taking of 
goods delivered tv him or not 

_ 504, 595 
Carrying the goods to the place of 
delivery, and taking them af- 
, terwards, a new taking 505 
Before 21 4H. 8. if a fervant had 
carried away goods delivered to 
him by his maſter animo furandi, 
it had not been felony 667 
By this a& made felony, if of va- 
lue of forty ſhillings; offender 
intitled to clergy, [but where 
ouſted by 12 Anne] ib 
An Apprentice or fervant under 
eighteen exempt from felony 
enacted de novo by 21 H. 8. [how 
far altered by 12 Ame}. ib 
Yet it leaves him in ſame condi- 
tion, as to any felony at com- 
mon law, as it he was not ex- 
cepted 668 


And therefore, if my butler or 


ſhepherd under eighteen, or .if 
my apprentice take away my 
goods feloniouſly, without my 
aCtual delivery, tho under $1 

Lee aue 


lae of 40s, he is indiftable of 
felony at common law Page 506, 
667, 668 

If a man deliver a bond to his ſer- 
vant, oz goods to fell, and he 
{ſells them and receives the mo- 
ney, and carries it away animo 

. furanai, not felony 668 
Whether delivery of maſter's goods 

' by one ſervant to another, in 
maſter's abſence, may be ſaid 
to be by the maſter; delivery 


of the goods by malter's wite 


within the a&# ib 
A lervant receives his maſter's 
rents, and animo furandi carries 
them away, not felony ib 
A. delivers the key of his chamber 
to B. who unlocks the chamber, 
and takes A.'s goods animo fu- 
randi, felony W1 
One that hath a bare charge of 
goods, tho not poſſeſhon, may 
be guilty of felony at common- 
law; as a butler that hath 
charge of plate, a ſhepherd of 
ſheep, the like of him that hath 

a bare ſpecial uſe, as the guelt, 
that hath plate ſet before him 
506, 667, 668 

If 4. by falſe tokens receives 
| money of B. and carries it away, 
no felony . 506 
Maſter dehvers filver to ſervant to 
change into gold, or leather to 
make ſhoes, and he runs away 
with it felony | 668 
Finding a purſe in the highway, 
_ and denying or ſecreting it, not 
felony | 506 
TR treaſure-trove, 
waits and ſtrays [before ſeifure] 
no feJony, but party muſt believe 
them to be ſuch Oo ib 
Where a man's goods are in ſuch a 
place, where ordinarily they 
are, nos, lawfully be placed, 
and a perſon takes them animo 
Furand!i, felony ' 1b 
If a ſheep of 4. ſtray from his 
flock into the flock of B, and B. 
drives it along with his flock, or 
by miſtake ſhears it, no felony ; 
but otherwiſe, if-he knows it to 


wrecks, 


CONTAINED IN THE TWO PARTS. 


be another's, and marks it with 
his mark, this evidence of fe- 
lon | Page 507 
A ſervant finds his maſter's purſe. 
in his corn-mow, and takes 
part, if he knew his maſter laid 
it there, felony ib 


If A. ſteals goods in the county of B. 


and carries them into county of 
C. he may be indicted for lar- 
ciny in county of C. but can 
only be indicted of robbery in 
_ county of B. 507, 508 
Where continuance of the aſporta- 
tion is a new caption 507 


_ A. takes the horſe of B. and be- 


| fore he gets out of the cloſe is 
_ apprehended, larciny 508 
It a gueſt takes ſheets off the bed 
teloniouſly, and carry them out 
of his chamber into the hall, 


felony 


A. came into the dwelling-boulſe 
of B. where nobody was, and 
broke open a cheſt, -and took 
out goods to the value of 5:5. 
and laid them on the floor, and 
was taken before he could res 
move them, he being indicted 
on 39 El:z. was ouſted of clergy 

| ib 

If 4. hath his keys tied to the 
{trings of his purſe, B. a cut- 
purſe, takes A.'s purſe with mo- 
ney 1n it out of his pocket, but 
the keys, which were tied to 
the ſtrings of his purſe, hang in 
his pocket, A. takes Þ. with his 
purle in his hand, but the ſtrings 
hang to his pocket by the keys, 
no telony; for licet cepit, non 
aſportavit Ll 1b 


Where there is a pretenſe of title, 


regularly no felony; but yet it 
may be a trick to colour a fe- 
lony 509 
W hat circumſtances are evidence 
of a felonjous intent 508, 509 


If A. takes away goods of B. 0- 
penly (otherwiſe than by rob- 


bery) this evidence only of a 
trelpaſs ib 
A. leaves his harrow in the field, 
B. having land in the —_ 

| et 


A TABLE OF THE PRINCIPAL MATTERS 


feth the harrow, and returns it 
to the place: where it was, no 
felony, but treſpals Page 509 
Tf 4. and B. being neighbours, 
and 4. having a. horſe on the 
common, and BÞ. having cattle 

| there that he cannot readily find, 
takes up the horſe of 4. and 
rides about to find lus cattle, and 
having done turns off the horſe 
again in the common, no felony, 

. but at moſt a treſpaſs ub 
So if my ſervant without my pri- 
_ vity take my horſe, and ride a 


few miles and return, no _ | 


but contra, if in his journey 

fell it | 1b 
Of what things Iarciny may be 

committed or not $509, 510 
_ Of creatures of @ baſe nature, as 
dogs, bears, &c. or their whelps 


there can be no felony; but of 
hawks reclaumed it may be 512, 


Larciny may be committed of 
young hawks in the neſt, but not 
of their eggs; tater of eggs, how 
puniſhed | G11 


| Larciny cannot be committed of 


wild {wans, or their young ; but 
contra, uf they be made tame, or 
if they be marked, or pinioned 
but if marked and yet flying 
ſwans that range abroad out of 
precincts of the owner, no felony 
to kl them - ; ib 
On indiament for ſtealing goods of 
B. who 1s proved to be a feme 
covert, party may be acquitted, 
fo if it appear that the ſuppoſed 


ownrer had neither intereſt nor 


polleſſion in the goods, but he 


ought to be indiftted de novo for * 


goods of huſband or true owner 
| 513 

Where a man may commit felony 
of the goods, wherein he hath 

a property ab 
Jointenants-or tenants in common 
of a horſe, one cannot be a felon 

to the other 0 
ad. takes away the trees of B. and 
cuts them into boards, B. may 
take'them-away, and not felony; 
and ſo of cloth made into a 
Youblet | ib 


Petit larciny, felony 
No acceſlaries either before or after 


If 4. take away the hay and corn 
of B. and mingle it with his own 

| ſock, or take the cloth of B. 
and embroider it, B. may take 
the whole heap or garment, and 

_ embroidery allo, and be not 

. guilty even of treſpaſs Page 513 
Yet if 4. bail goods to B. and ſteal 
them from {4A to charge him 
with an ation, felon ib 
Wife cannot commit Glens of her 
huſband's goods; and therefore, 
if ſhe take and deliver them to 
B. who knowingly carries them 
away, no felony in B. 513, 514 


Tf huſband deliver _—_ to B. and 


wife take them teloniouſly from 
_ B. felony 6 RT es 514 
Taking away another man's wife 
againſt her will cum bonis wviri, 
_ felony by ſtatute 1b 
Servants in the houſe imbezzeling 
their maſter's goods after his 
deceale by 33 H.- 6. if they ap- 
pear not on proclamation, .at- 
taint of felon ——IS - 
To lteal ſhroud of a perſon buried, 


felony ib 


| Larciny from the perſon clam & 


_ feerete by 8 Eliz. except under 


_ value of 129. principals ouſted 


of clergy, acceſſaries not 531 


Horſe-ſtealers ouſted of clergy by 


l E. 6. © 2 3 E. 6. but ac- 
ceſlaries not 529 
530 


If 4. ſteal 124. at one time, and 


B. 12d. at another, fo that the 
ads were ſeveral, tho the goods 
of the ſame perſon; petit lar- 
ciny in each ib 


If 4. be indited of larciny of 


goods to the value of 5s. petit 
jury 'may tind it of value of 124. 
or under ib 
If 4. ſteal from B. to value of 6d. 
and then to value of 89d. it is 
grand larciny, if put together 
in one indictment 6 531 


If goods be ſtolen at ſeveral times 


trom ſeveral perſons, and each 
apart under value, ſeveral petit 
larcinies, 


CONTAINED IN THE TWO PARTS. 


Jarcinies, tho in one inditment 

| > Page 531 

But contra, if ſuch goods of ſeveral 
perſons were in one bundle, or 


on one table, or in one ſhop, 
ib 


grand larciny | 
If a man ſteal a horſe not above 
value of 124. or break a houſe 
in the day time, and ſteal goods 
only of that value, the owner 
&c. not put in fear, this but 
petit larciny, notwithſtandin 


5 6 E. 6. for that ſtatute on- 


ly oults clergy, where offenſe 
capital, as grand larciny ib 

Taking from perſon without putting in 
fear or violence 1s not robbery, 
but larcin 

Where work of menace are uſed 
after the taking, only larciny ib 

For larciny from the houſe or ſpe- 
cial burglaries, Vide IBur- 

lary. - 


Vide Clergy, County, Feſony 


by Statute, Jndictment, 8c. 


Laws, | 
Laws of England. 


More determinate, than foreign 
laws, and leave as little as may 
be ad arbitrium judicis 13 

This law allows not the judge to 
change the puniſhments 1t in- 
flicts 19 

Always affes certainty 22 

Hath no dependance on the civil 
law | I6 

Is excellently adapted to the con- 
veniences of Eng/ih govern- 
ment, and full of excellent rea- 
ſons : 489 

Common law in and after E. 3. re- 


_ ceived a greater perfection, not _ 


by change thereof, for that could 
not be but by ſtatute; but men 
grew to greater learning and ex- 
pertence, and rectified miſtakes 
_ of former ages and judgments 


24, 25 
The &ing and his laws are vindices 
mnjuriarum 481 


Vor, II. 


934 


Natural Law, 


If one be violently aſſaulted, and 
cannot .otherwite-ſave his own 
life, law of nature permits him 
in his own defence to kill aflail- 
ant ; Page 51 

Nature prompts all men in what- 
ſoever condition to preſerve 
themſelves, which cannot be 
without ſociety 432 

Law of nature makes a man his 
own protector cum debito mode- 
ramine inculpate tutele ol 


Pofitive Law, 


Penalties, as to their degrees and 
applications, are juris poſtiivi £9 
non naturalis _ 13 

Lex talionis, except in murder, 
is purely juris poſitivi, and the 

 Fews ade a commutation of it 

| fe 14+ 


The antient divine Law, the Moe 
faic, Attic, and Roman Laws 
touching Homicide 


By the antienteſt divine law homi- 


cide was capital 2 
Delivery of a man into his neigh- 
bour*s hand, explained ib 


Who were intitled, or not, by the 
Meoſaic law to the privileges af 
places and cities of refuge 1b 

Killing a thief found breaking up in 
the night, not capital; but contra 
in the day | 488 

The judicial laws made no dif- 
ference in puniſhment of homicide 
on malice forethought, and on a 
ſudden falling out, both capital; 

| but they extended not that r1- 

_ gour to caſual homicide, but yet 

. were ſo itrid, as to ſuffer 
avenger of blood to kill ſuch 
manſlayer before he got to city 
of refuge 477 

There is not amongſt thefe laws 
any one which is expreſs touch- 
ing homicide /e defendendo, but 

H h cuſtom 
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cuſtom of the Jews, and inter- 
pretation of their doQors ex- 
empted a fat ſo circumſtanced 
from capital puniſhment Page 4 


If a woman quick with child took, 


or another gave her a potion to 


cauſe abortion, or one ſtruck her, 


whereby fetus was killed, by 
the judicial Jaws it was capital 
433 


Many of the Attic laws touching 


homicide colleted by Petit ci- 
\. ted; between which and the 7-- 
. dicial laws there is a great ana- 


logy 4to 7 


Wherein the Roman laws differ 
from, and agree with them 6, 
7, 488 


The Attic, Jewiſh, Roman and 
antiext Engliſh Laws toucking 


Theft. 
By Jewiſh law theft not capital, 


tho accompanied with burglary, 
ſave that plagiuvm was capital, 
and that by the civil conſtitu- 
- tion of that ſtate, puniſhment of 
theft was in ſome caſes enhanſed 
even to death 9 
Of the law of reſtitution in cafe of 
- theft | 9, 503 
Wherein the Aztic and 
agree and differ with regard to 
theft 9 
The Roman laws concerning pu- 
niſhment of thef? 11, 503 
The antient laws of England touch- 
img the ſame 11, 12, 503 
Notwithſtanding opinion of /choo/- 


men, &c. policy of moſt coun- 
' tries hath made it capital 12, 
13 


Among the Jews lawful in caſe of 


hunger to pull the ears of ſtand- 
_ Ing corn! and eat, and for one, 
| that paſſed thro a vineyard, £7, 
to gather and eat, without carry- 

' Ing away 55 


Puniſhments inflifted by the Laws 
of ſeveral Countries, 


What the rule to be obſerved in 
'— ordaining punthwents © 1 


Fewiſh laws 


How divided Pave 1 
The penalties inſtituted by God, 
amongſt the Fews, on breach of 
their laws, are the beſt pattern 
for inſtitution of puniſhments, 
tho they conclude not other 
ſtates TE 
Inſtances of various kinds of pu- 
nihments inflicted by laws of 
ſeveral countries, eſpecially in 
homicide and theft 2 to 15 
The degrees and orders of the Ro- 


man puniſhments 11 
The end and deſign of puniſh- 
ments . 14 


By 7ewih law thief had no ex- 
_ emption from puniſhment by 
Treaſon of neceſſity 55 


Law of Nations. 


Allows a ſovereign prince fo be- 
gin hoſtilities with another de- 
ſigning a war againſt him; but 

_ contra between {ubjeds of ſame 
prince, there one cannot kill 
another by way of prevention 

Where the Ang may deal with a 
merchant flranger, who commits 
treaſon, either as an alien ene- 
my by the law of nations, or as a 
traitor by the Iaw of England 

| 94 

Vide Afligeance, Jmbaſſador, 

Þ arque or Repriſal, War. 


Crvil Fg 


Civil laws wiſe and well compoſed 
laws, of great uſe to be known, 
tho not to be made the rules of 
our Engliſh laws; no ſtreſs to 
be laid on them, either for diſ- 
covery, or expoſition of Engl, 
laws, farther than by cuſtoms of 
England or ſtatutes they are here 
admitted | | I6 


, Where civil law lays a penalty on 


tutor for offenſe done by infant 
incapax doli 19 


Inſtances of artificial acceſſions by 


adjunttion, commixtion and Jpe- 
| <ification 


| 
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cification in the common law 
[the ſame as are in the civz/ 
law] on oo 1 Frags: $13 

Where party. according to civil 
law may be examined, as a ſup- 
plemental proof, | i. 285 

How the civil law diftingutheth the 
age of man for ſeveral purpoſes, 
and wherein the civil and common 
law agree and differ. Vide Jnz 
fant. FLO 07 Fes | 

By the antient Few law he, that 
was but a day above thirteen 
years, was adjudged in virilifatu, 


bat not if under that age 18 


Canoms or decretals of popes, or of 


provincial councils, or imperzal 


conflitutions never bound in Eng- 
land, farther than by ſtatutes or . 


common uſage they were fe- 

ceived 399, it. 325, 329, 330 
By canon laws nuns exempt from 

temporal juriſdiction 


Rhodian Law. 
If common proviſion for 


ſhip's 
company fail, maſter may —_ 


certain temperaments break 


open private cheits of mariners_ 


or paſſengers, and diſtribute 
_ private proviſion for preſerva- 
tion of ſhip's company "BS 
It is a received cuſtom, if a ſhip 


wants neceſſaries, and inhabi- 


tants of continent will not fur- 
niſh them for money, they may 
by »/age of the ſea and nations 


take proviſions by force, ma- 


king inhabitants reaſonable ſa- 
tisfaction 1b 
| But contra, where this done by 
Englih mariners on Exg1!i/h ſhore, 
where there is one common ma- 
giltrate, becauſe capable of 
other remedy 56 
or maritime and martial laws. 
Vide Jomiralty, Conſtable 
and Marſhal, 


it. 328 


Leef. 
Eſcape preſentable there, but com- 
mon fine or amercement cannot 
be let there, but it may be re- 
inoved in B, R. and there a- 
_mercement may be ſet Page 603 
Felony newly created not inquir- 
able there, unleſs ſpecially It- 
ited to them, but contra of fe- 
lonies at common law 632. 
Wl. 71 
crown 
| ii. 69, 71 
Hath in effe@t ſame juriſdiction 
with the Tarr M71 


Cannot hold pleas of the 


They cannot try felonies preſented 


there, but muſt fend ſuch pre- 
ſentments before juſtices of gao/- 
delivery, or they muſt be re- 
moved into B. R. that_ proceſs 
may be made on them to out= 


WER. = ib 
- Vide Sherif, 

Local, Vide Coty. Fudicts 
ment, Trial, 


By charter mayor to be in com- 
 miſlion of oyer and terminer, but 
not on indictment grounded on 

8 H. 6. againſt avoiding records 

; 202 


He is alfo of the quorum in com- 


miſhons of gaol-delivery by char- 
ter un: 
Whether juſtice both in London 
and MiddleJjex may not commit 
one in Middle/ex brought out of - 
London, and & converſo uu. 51 
Cuſtom of London enables juſtices 
of gaol-delivery to fit at News- 
gate, which is in Loxdon, both 
for Middleſex and London; but 
juſtices of peace of the ſaid 
counties fit in their reſpective 
- counties only <8 
Mayor by chatter coroner ii, 53 


Huh2 Lu atic, 


| 


Lunatic. Vide Jdeot, &c. 

' Padman, Vide Jdeot, &c. 

Painouvre. Vide Arraignment. 

| Mainprize; Vide Bail, | 
Matum prohibitum. 

| | mp only under a penalty 


will not inhanſe eftfet of 


crime beyond its nature, as if 
one unqualified to keep a gun 
ſhoots ' at a bird, and caſually 
kills a man, it is. only chance- 
medley _ Page 45, 4176 


nslaughter. Vide Murder 
—_ and —Borehy — 


Mariner. 


Whether lawful to imprefs them 
678, 679 
Vide Jdmiralty, Felony by 
Statute, Rhodian Law under 
title Laws. Fu 
Parket-overt, Vide Reffitu- 


+ 


Marque, or Repriſal, , 


A ſpecies of war 162 

Particular, granted to ſome par- 
ticular men on certain occaſions 
to right themſelves. (Yide 4 
H. 5. Mu. 1 

General, tho it hath the effet of 


war, 1s not a regular war, and 


wherein it differs 0 
Partial Law. Vide Conſtable 
Parriage, 


A forcible marriage, tho voidable, 
1s a marriage de fadto 660, 661 


Vide Forcible WParriage, Po-_ 


Iygamy. 


 Exprefſum facit cefſare 
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Paſter and Servant. 


Command of maſter excuſeth not 


ſervant 'in treaſon or felon 
| y #93 I ID Page 44, 516 
Poſſeſſion of ſervant is poſſeſſion' of 
maſter 668 
Menial ſervant, how deſcribed by 
Bratton | 1, 75 
For homicide in ſervant defendends 

the maſter, and & conver/o, 
Parims., 

Malitia ſupplet &tatem 26 
Tynorantia eorum, qua quis [cire tte 
 netur, non excuſat 42 

facitum 
435-1 baved 15y91 06 
N2uod dubitas, ne feceris, eſpecially 
in caſes of life  _- , 300, 509 
Stabit preſumptio, donec probetur in 
 contrarium ©  _ $316 
A man ſhall not take advantage of 
his own wrong to gain the favour- 
able interpretation of laww 482 
Nor can he apportion his own wrong 
and breach of duty 597 
De minimis non. curat lex 603. 
ME | - HM. 154 
Fiftio juris intenta ad unum 630 
Nullum tempus occurrit regi 632 
[ Unicuique licet} renunciare jurt pro 
fe introdufto uu. 224 
T utius ſemper eft errate in acquietan- 
0, quam in funiendo, ex parte 
miſericordia, quam ex parte juſ- 


titice 11. 290 
Tutius erralur Cx parte mitiort 
| . 11. 305 


Fruftra legis auxilium querit, gui 
in legem committit 11, 386 


Militia. 


By what a#s declared to be the 
right of the crown 130 


Piſnomer, Vide Jbatement. 
Til- 


CONTAINED 
Wiſprifion. 
Whether a wife can be guilty of 
| —_— of treaſon cemmitted 
by 


uſband; quere Page 48 
Two witneſſes requiſite both on 


indictment and trial of miſprifion _ 


of treaſon 300 
A phyſician, &©c. miniſters help to 
a fick traitor, tho he know bm 
to be ſuch, this makes phyii- 
cian, Ec, not incur the guilt. of 
. treaſon ; but it will be miſprifion 
of treaſon, if he know it, and 
diſcover it not 


law defined 1+ S724 
By ſtatutes concealment of treaſon 
ſhall be deemed only miſprifion 
of treaſon 1b 
By 1 Mar. enaQted, that nothing 
be ig 29 to be miſprifion of 
treaſon, but what is contained 
in 25 E. 3. and tho that a do 

| not make or declare miſprifion 
of treaſon, got it virtually doth 
it by declaring and enacting 
what 1s treaſon 371, 372, 375 
Uttering falſe money knowingly 
not miſpriſfion of treaſon, with- 
out knowing the counterfeiter, 
and concealing it 372, 373 
Att puiſne to 1 Mar. makes a new 
treaſon, concealment of ſuch 
treaſon, miſprifion thereof 373 
£324 WTS 
Concealment of treaſon or felony 
by common law or ſtatute is a 
miſpriſfion of the reſpeQtive of- 
fonks 374, 618, 708 
Every treaſon is a miſpriſion there- 
of, and more, and he, who 1s 
aſſiſting to treaſon, may be in- 

_ dicted of miſpriſion only 374 
Every felony includes miſpriſion 
thereof, and offender may be 
indicted of the latter only 652 

g 708 

Miſpriſion remains ſo long, as the 
act making treaſon continues, 


and ſo af miſprifion of felony 


_ enacted by ſtatute 375 
Beſide conſequential, there are 
ſubſtantive miſprifions, as by 


932 
Mifpriſion of treaſon at common _ 


IN THE TWO PARTS. 


14 Eliz. againſt forging foreipn 
coin not current, 13 Eliz. againſt 
concealing the publiſhing by others 
of bulls of abſolution, and 23 
Eliz. again/t aiders and main- 
tainers of perſons abſolving or 
withdrawing the ſubjetts from 
their obedience, or perſuading them 
from the eftabliſhed religion, &Cc. 
Page 316, 371 

Where felony by ſtatute limited to 
_ a ſpecial juriſdiftion, and man- 
ner of trial, miſpriſion of it tri- 
able by common jury and ge- 
neral commiſſioners of oyer and 
 terminer 653 
Where upon commiſſion of felony 
looking on without ufing means 
to take the felon is a miſpriſion 

_ of felony 439, 448, 449. 593. 
it. 75, 76 


BVittimus. 


Vide Irref, Commitment, 
| Juſtice of Peace, 


For mittimus and tranſcript of re- 


_ cord. Vide Certiorari, Pleas, 
Purder and Panslaughter. 


If one ex rntentione do an unlawful 
af tending to bodily hurt of 
another, as by ſtriking him, tho 
not with intent to kill him, but 
his death happens within year 
and day, or it he ſtrikes at one, 
and mifling him kills . another, 
whom he did not intend, it 1s 
felony and homicide, and not 
caſualty, or per infortunium ; 10 
it is, if he do an unlawful act, 
tho not intending bodily harm 
of any man,”as if he throw a 
ſtone at another's horſe, and it 
hits a man and kills him 39, 440 

| 472 

Want of due diligence and in- 
ſpetion may make that man- 
ſlaughter, which otherwiſe would 
be only chance-medley 475, 476 

Homicide juſtifiable by flatute de 
 malefatteribus in parcis not to 

H þ 3 be 


| 
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be committed on any former 
malice, what required to juſtty 
ſuch homicide _ Page 491 
In time of peace, if two combat 
together at barriers, or for trial 
of {kill, if one kill the other, it 
is homicide; hut contre if by 
king's command " 44, 473 
33 H.8. as to trial in a foreign 
county of murder, now in force, 
 . tho not as to reaſon 283, 374 

Murder and homicide defined 
| 425, 449, 450, 466 
Murgrum, what it antiently im- 
| ted | | | 447, 448 


Stroke without death, nor. death 


without ſtroke, or other violence, 
makes not the homiczde 426 
To what intents murder or mgn- 
laughter relates to the ſtroke, 
or other cauſe of death, and to 
what purpoſes it relates to the 
death only 426, 427, 428 
If a mortal firoke [before 2 G. 2.] 
had been given on the high /ea, 
and party had come to England 
and died, neither admiral nor 
common Jaw had juriſdiction 426 
By 2 © 3 E. 6. the juſtices or co- 
roner of the county where party 
dies, ſhall inquire and proceed, 
as if ſtroke had been in ſame 
count - 427 
By ſame a# inditment and trial 
of acceſfaries ſhall be in county, 
where acceſlary 1b 
No murder till party dies 
1f one gives another a ſRroke, not 
ſo mortal, but that with good 
care. he might be cured, it he 
dies of the wound within year 
and day, homicide or murder 
according to the caſe 428 
— But if it be not mortal, but with 
ill application. party dies, if it 


appear clearly, that the medi- 


cine and not wound was cauſe 
_ of his death not homicide ib 
Tf not in itſelf mortal, if either for 
want of applications or neglect 
thereof, it turns to a gangrene, 
or fever, which proves imme- 
diate cauſe of his death, murder, 


_ or manſlaughter; wound cau/a 
| ib 


cauſatz 


1b 


One gives a wound to another fick 
of a diſeafe, which by courſe of 
nature might end his life with- 
in. half a year, it haſtens his end 
by irritating the diſeaſe, murder 
or manſlaughter Page 428 

If a man by working on the fancy 

of another, or by harſh uſage 
put another into ſuch a paſhon 
of grief or fear, that party dies 
ſuddenly, or contracts a mortal 
diſeaſe, tho murder before God, 

. yet not ſo in foro humano 429 

Phyſician or ſurgeon gives a potion 
with a good intent, it kills pa- 

_ tient,, no homicide; neither if 
he be no licenſed ſurgeon or 

_ phyſician _ 429, 430 

One gives a pregnant woman a 
1x to deſtroy the: child, it 

ills her, murder 429 

Owner of a beaſt uſed to hurt peo- 
ple not knowing it, diſpuniſh- 
able F600 00 

Knowing it, and not keeping him 
up from doing hurt, how pu- 

- niſhable 430, 431 

Tho owner have no notice, if it 
be a beaſt fere naturg, as a 
lion, Ec. if he gets looſe and 
doth harm, owner liable. to da- 

mages, for he muſt at his peril 

keep him -up from doing . hurt 
| | 430 

If owner, knowing that his ox is 
uſed to hurt people, uſe due di- 
ligence to keep him up, yet ox 
breaks looſe, and kills a man, 

no felon T_T 431 

If through negligence beaſt goes 

_ abroad after warning of his con- 
dition, manſlaughter 1b 

If owner purpoſely let him looſe 
to do miſchief, or with a delign 
only to fright people and. make 

ſport, and it kills a man, mur- 

der I 

Laying parton to kill rats, a man 
caſually is poiſoned, no felony ib 

But if to kill B. and C. by miſtake 
takes it and 1s poiſoned, mur- 
der; ſo in all caſes where ma- 
lice intended to; one egreditur 

 perſoungm 436, 441, 442, Wo 


CONTAINED IN THE TWO PARTS. 


Tho party take poiſon by the per- 
ſuaftion, but in abſence of an- 
other, perſuader is principal in 
the murderPage436,441,442,467 

A. gives poiſon to B. intending to 
poiſon him, B. ignorantly gives 


it to another, who dies of it, _ 


murder in 4. but B, not guilty 
TN 436 
A. gives purging comfits to. B. to 
make {port only, he dies of it, 
manſlaughter | 1b 
Varjous inſtances of killing, as by 
expoſing fick perſons or infants, 
&c. 431, 432 
A man infeged with the plague 
_ goes abroad with intent to in- 
tet another, who is thereby in- 


feted and dies, whether mur- 


der 432 


If a woman quick with child takes 


or another gives her a potion to 
cauſe abortion, or one ſtrikes 
her, whereby child within her 
_ 1s killed, it 1s a great miſprifion, 


but no felony; fo it is if ſuch 
child were born alive and bap-. 


tized, and after die of the ſtroke 
given to the mother, not homi- 
cide [| ſed quere}. 433 
One counſels her before the birth 
to deſtroy it, and after child is 
born, and the woman deſtroys 
it accordingly, ſhe guilty of 
murder and procurer _—_— 


- Ts Þ 
Killing one attaint of felony, other- 


wile than in execution of the 
| ſentence by lawful officer is 
murder, or manſlaughter, ac- 
cording to the caſe 497 
Homicide to kill one outlawed of 
felon TS | 
Sheriff beheads one condemned to 
be hanged, murder 454, 466, 
he all 901 
5 El;z, makes killing a man at- 
taint in a premunire, murder ib 
Killing an a/jien exemy murder, un- 
leſs fagrante bello ub 
If there be an aftual forcing a man, 
as if A. by force take the arm 
of B, and the weapon in his 
hand, and therewith mortally 


ſtabs C. murder in 4. but B. 


mot puilty Page 434 
But otherwiſe of a moral force, as 
by dureſs, ©'c. ib 


If 4. command B. to beat C. and 
he beat him to death, murder in 
B. and in A. allo, if preſent ; if 

_ abſent, acceſſary 4.35, 440 
A. indicted of murder, and B. as ac- 
_ cellary before by procurement, A. 
is found guilty only of manſlaugh- 

_ ter, B. ſhall bo diſcharged 437 

All preſent andaſliſting to murder, 
principals # 

If 4. is indicted, as having given 
mortal ſtroke, and B. and C, as, 
preſent and aſliſting, and on evi- 
dence it appears that B, gave 
the ſtroke, and 4. and C. were 
only aiding and aſfliſting, it 
maintains indittment 437, 438 

If 4. lies in wait to kill B, and C. 
ſervant of A. being preſent takes 
part with -his maſter, and ſer- 
vant or maſter kills B, murder 
in 4. only, homicide in C. 437 

A. having malice againſt D. ma- 
ſter of B. by miſtake aſſaults and 
kills B. the ſervant, or B. comes 
in aid of his maſter, and A. kills 
him, murder 1n 4. "£420 

On indictment of murder, tho par- 
ty acquit thereof, and convict of 

_ manſlaughter, he ſhall receive 
zudgment as if he had been 1n- 
dicted of manſlaughter, for of- 
fenſe in ſubſtance the ſame 499, 

- 450, 466 

If A: and B, and C. and divers 
others be engaged in an affray 
together, and D. the conſtable 
comes to- appeaſe it, and A. 
knowing him to be ſuch kills 
him, and B. and C. not know- 
ing it comes in, and finding 4. 
and D. ſtruggling, afliſt and abet 
A. in killing the conſtable, mur- 
der in 4. but manſlaughter in 
B. and C. but others of them, 
that did not know him, or abet, 
are not guilty _ 446 

An abettor of murder and homi- 
cide mult be preſent and aſliit- 
ing ib 


H h 4 One 


R 
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One proeitring or abetting and 
abſent, only acceſſary in mur- 
der | Page 439 

It preſent, and not aiding and 

 abetting to the felony, neither 
Prone nor accefſary, but 
ooking on without uſing means 
to take felon, a miſprifion 439, 


- 448, 449, 593. ii. 75, 76. 


Divers of ſame party come to make 
an affray, &c. and come into 
one houle, all are faid to be pre- 
ſent, tho in another room 439 

So are they ſaid tobe, if they come 
into one park, tho at a diſtance 
from each other 465 

One ready to aid, tho but a looker 

__ on,11s a principal. 439, 441 

Divers come with one aſſent male 


Faire, as to rob, kill, beat, or 


do any treſpaſs, and in doing it 
one kills a man, all principals 
440, 441, 463 
If 4. come in company with B. 
to beat C. and B. beat him till 
he die, A. is a principal 472 
A. and B. combat, C. comes to 
part them, 4. kills C. murder 
in A. and per aſcuns, in both; 

| but if falling out on a ſudden, 
then only manſlaughter in him 
that killed him 441, 442 


A. with above thirty entered with ' 
force on a manor-houſe, and 


ouſted B. and his family ; twenty 
others on wor of B. three days 
after im the night came with 


weapons i order to re-enter, 


and one of them caſt fire into a 
| thatcht houſe adjoining to the 
houſe; whereof one in the 
houſe ſhot off a gun, and killed 
one of the party of B, man- 
ſlaughter 440, 441 


A man feiſeth goods of an alien 


enemy, and carries them to his 
houſe; a ſtranger under pre- 
tence of being deputy-admiral, 
with a great multitude came 
With force to the houſe, and at 
the gate made aflault upon thoſe 
within, a woman iſſuing out, 
without any weapon, was kill- 


| ed by a ſervant, who came lo 


take the goods, by throwing a 
ſtone at another in the gate; 
per aſcuns; if the woman came 
in defenfe of maſter of the houſe, 

it was murder in vice-admiral 
and his company ; per auters no 
malice againſt the woman, and 
murder fhall not be extended 
farther than intended; per tows, 

_ manflaughter Page 441, 442 
Divers come to commit a riotous, 
unlawful a#, if in purſuit there- 
of one commit murder or man- 
ſlaughter, all of that party that 
committed the diſorder are gwl- 
5-50 442, 443, 463 
But in that caſe it muſt be intend- 
' - ed, when one of ſame party 
commits murder, Ec. on one of 
the other party, or on thoſe, 
that come to appeaſe, or part 
them, or by law to diſperle 
them o 443 
A. and B. fight upon premedita- 
tion, A. takes C. for his ſecond, 
B. takes D. A. kills B. murder 
in C. formerly held to be murder 
in D. alſo; but it ſeems other- 
wiſe 443, 452, 453 
If one have no particular malice 
againſt any individual man, but 
comes with a general reſolution 
againſt all perſons, it a&# be un- 
lawful, and death enſue, it 1s 
murder ; as if it be to commit a 
riot, or enter into a park 444, 
; 445, 466 
and divers others come toge- 
ther to commit a riot, and in 
their march 4. meets with D. 
with whom he had a former 
_ quarrel, or by reaſon of ſome 
collateral provocation given by 

_ DB. to 4. A. kills him without 
any abetting by his company, 

| they not principals in the mur- 
der or manſlaughter 443, 444 
Where many came to commit 2 
diſſeifin, and one killed, all the 

- company arraigned as principals, 
and condemned; but it ſeemeth 
to be only manſlaughter 44+ 
If many come together on an un- 
lawtul deſign, and one of the 
company 


4. 


| 


| 


CONTAINED IN T 


company kills one of the adverſe 
arty without abetment of the 

| reſt to the homicide, none guilty, 
| but thoſe that gave the itroke, 
or actually abetted Page 444 
Many come to remove a nuiſance 
committed in the highway, they 
are oppoſed by divers others, 
one of the former party ſtrikes 

| one of the latter ſuddenly, and 


kills him without abetment of 


the reſt, he who ſtrikes is guilty 


of manſlaughter, reſt not guilty 


. without abetment 1b 
But if it had been no nuiſance, reſt 
| had been guilty 444, 445 

If 4. hath good title to his houſe, 


or be in poſſeflion for three years 


= which caſe he _y detain by 
orce by 8 H. 6.) if any perſon 
come to rob or kill him, and he 

ſhoot and kill him, no felony, 
_ nor forfeits he his goods, as in 


caſe of homicide /e defendendo 


445 


But if 4. come to enter with force. 


[being ouſted], and in order 
thereto ſhoot at his houſe, and 
B. the poſſeſſor having other 

- company in his houſe ſhoots and 
kills 4. manſlaughter in B, - ib 
In this caſe, if B. ſhoot out of his 
" houſe and kill 4. not felony in 
the reſt of the houſhold; nay, 
tho he had hired an extraordi- 
nary guard (as by law he might), 
yet this not manſlaughter in the 
reſt of the company, becauſe 
aſſembly lawful 1b 


Actual abetting will make the reſt 


principals | 30 
pome preſent and abetting may be 
guilty of homicide, and not mur- 
der, others of murder ib 
The maſter aſſaults another with 
malice prepenſe, ſervant 1gno- 
rant of the malice, takes part 
with maſter, and kills the other, 
manſlaughter in ſervant, and 
murder in malter 446 
Wherein murder and manſlaughter 
differ 449, 466 
In appeal of murder, whether jury 


may acquit, or muſt find party 


It muſt be compaſſing ſome _—_ 


{4 ks fe ioþ 
HE TWO PARTS. 


guilty of manſlaughter Page 449, 


| | 450 
What malice conſtitutes murder 
451 

Malice in fa defined ib 


The diſtinction of malice in law 
. into its different kinds 451, 455 
From what circumſtances eviden- 

ces of malice in fact muſt ariſe 


451 


harm 1 
A long ſuit im law not ſufficient 
evidence of malice in fat, but 
how it may be heightened into 
malice prepenſe 452 
A. and B. are at malice, and re- 
conciled, and after on a new oc- 
caſion fall out, and one kills the 
other, not murder; contra, it 
reconciliation counterfeit tb 
If malice between 4. and B. and 
they meet and fight, 4. gives 
firit blow, yet if B. kill him 
(IIIOG than in his own de- 
enſe) it is murder ib 


If malice between them, and 4A. 


aſſault B. and after flies to the 
wall, and there in his own de- 
fenſe kill B. by ſome it is mur- 
der; ſed quere _uÞ 
A quarrel between A. and B. A. 
challenges B. B. declines it, but 
at length to vindicate his repu- 
tation meets and fights, and 
kills 4. murder 452, 453 


A, challenges B. B. declines it, 


but ſignifies that he will defend 
himſelf, if B. going 
__ occaſions 1s aſſaulted by 4. and 
killed, murder in A. but if B. 
had killed A. it had been /e de- 


.  fendendo, if he could not efca 


otherwiſe manſlaughter ; but if 
only a diſguiſe, murder 453 
If 4. and B. fall out on a ſudden, 
and preſently agree to fight, 
and each fetcheth a weapon, and 
goes into the field, and one kills. 
the other, only manſlaughter ; 
if they had time to deliberate, 
murder ib 
The child of 4. beats child of B. 
who runs home to his oe, 
| an 


about his 
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and he runs three quarters of a 
mile, beats the other child, and 
kills him, manſlaughter Page 453 
Keeper of a park finding a bo 
ſtealing wood bound him to his 
horſe's tail, and beat bun, horſe 
ran away, killed the child, mur- 
der | B80) 454 
From moderate correction of a 
fervant death caſually enſues, 
homicide per infortunium ib 
But if maſter deſign immoderate 
correction, or ſtrike with a le- 
thal weapon, and kills ſervant, 
murder; what circumſtances con- 
_ _ fiderable in this caſe 454, 474 
One hath liberty of infangthief, 


ſteward gives judgment of death 


againſt a priſoner againſt law, 
nol murder, guia fattum judici- 
aliter, licet ignor anter 454 


Killing without provocation, mur- 


ar” <5 
__ Wilfully poiſoning implies malice 
| 1b 


1 
Killing one come to demand debt, 
or ſerve proceſs, muzder ib 
A. diſtorts his mouth, and laughs 
at B. who thereon kills him, 
murder | 1b 


. paſling the ſtreet, B. takes the 


wall, and thereupon 2. kills 
him, murder; but if B. had 
jultled 4. it had been only 
manſlaughter; ſo if 4. riding 
en the road, B. whips his horſe 
out of the track, and then A. 
lighting kills B. manſlaughter 
455, 456 
Words no provocation to kill a 
man, nor will they lefſen a 
crime from murder to man- 
laughter, except words of me- 
nace of bodily harm 456 
Tf 4. give indecent language to Þ. 
and B. thereon ltrikes 4. but 
not mortally, 
ſirikes B, again, and then B. 
kills 4. by many only man- 
flayghter ib 


A. fitting in an ale-houſe, a wo- 


man calls him a Son of a whore, 
A. at a diſtance throws a broom - 
fiaff at her, and kills her; guere, 


Where officers may juſtify breaking 


and then 4. 


whether murder or manſlaugh. 
ter Page 456 
The nature of the weapon, where- 
with party is killed, conſidered 

| 457 

A. and B. at difference, 4. bids 
B. take a pin out of his ſleeve to 
take occaſion - to ſtrike B. B, 
doth accordingly, A. ſtrikes B, 
whereof he dies, murder 1b 
A chiding between huſband and 
wife, thereon he firikes her with 

a peſtle, and kills her, murder 

; ib 

A bailiff comes to execute a pro- 
ceſs, but hath not a lawful war- 
rant, if ſuch bailiff be killed, on- 

ly manſlaughter 2 
If any miniſter of juſtice be killed 
doing his office, it is murder, 
tho in the night, or on a Sun- 
day ; *.- 87s 3.85 
But if the proceſs be executed out 
of juriſdiQion of the court, only 
manſlaughter; ſo it is, if court 
had no juri{diftion of proceſs 458 
Murder to kill an officer, tho he 
ſhew not his warrant or mace, 
where it is not demanded - 458, 

| 462 

Tho bailiff uſe no words of arreſt 
nor ſhews his warrant, murder 

' to kill him doing his duty ub 
But if officer doth what is not war- 
rantable, as break open window 
to- arreſt, there, if flain, man- 
ſlaughter only . 458, 474 
If he enter by an outward door, 
he may break open inner door, 
killing him in ſuch caſe, mur- 
der 458, 459 


open doors to arreſt, and con- 
ſequently murder to kill] them 
ſo doing 459. 11. 94 
Where conſtable as out of his 
vill without a ſpecial warrant, 
killing him only manſlaughter ; 
but killing a private man m ex- 
ecution , particular precept 
from a juſtice of peace direted 
to him by name to ſupprels a 
riot in the vill of B. or to arrelt 
one for ſome miſdemeanor, and 
within 


| 


CONTAINED IN THE oy PARTS. 


_ within the juriſdiftion of the 
- juſtice, murder; ſuch private 
man muſt ſhew his warrant, or 
ſignify the contents Page 459 

If juſtices warrant expreſs not the 
cauſe ſufficiently enough, yet if 


he had juriſdiction, killing offi- 


cer in execution of it, murder 


460 
Where two conſtables and their 


afliſtants are engaged one againſt 


another, and party of one con- 
ſtable kills one of the other par- 
ty, but manſlaughter ib 
Sheriff having a writ of poffeſſion 
againlt houſe of 4. A. gains 
conſtable of vill to oppoſe ſhe- 
riff, and in conflict conſable is 
killed, not ſo much as manflaugh- 
ter; but if any of ſheriff's offi- 

_ cers are killed, murder ab 
Killing bailiff, conſtable or watch- 
man doing his duty; murder 
457, 460, 463. ii, 90, 98 

What ſufficient notice that a man 
1s a bailiff,, conſtable or watch- 
man, tv make it murder 460: to 
464. 11. 90 

What a negeſſary notification of a 
man's being a private bailiff 461 
Rioters afſembled in a houſe, ſome 

_ iſſue out and kill a conſtable's 
aſſiſtant within view, murder in 
thofe in the houſe, who abetted 
the aſſault 463, 464 
Killing thofe, that come volunta- 
_ Tily to a conſtable's aſfiſtance, 
_ as well as thoſe that are called, 
murder 1b 
Killing afliſting during neceſſary 
retreat of conſtable, murder ib 
On 4ue and cry, tho without juſ- 
tice's warrant, or conſtable a 
purſuant is killed by a malefaQor, 
murder; all malefaors in the 
ſame field principals; one taken 
before party hurt, not guilty, 
unleſs after taken he had ani- 
mated malefactor to kill the 
party 465. 11, 100 
A preſs-maſter impreſſed B. and 
with afliſtance of C. laid hold 
on him, D. finding fault with 
C.'s rudeneſs a quarrel aroſe, 


D, killed C. but manſlaughter ib 


A. comes to rob B, and either 
without, or on refiſtance, 4. 
Kills him, murder Page 465, 

| 474 

So if men come to ſeal deer in a 

park, or rob a warren, and 
arker or watrener reltifts, and 
is killed, murder ib 

If priſoner die by dureſs of gaoler, 
murder 466 

What the form of pardon of mur- 
der, what of manſlaughter : 
Where a ſpecial non obfante of 
13 R. 2 neceſlary 466, 467 

How one indicted of murder hay- 
ing a pardon of felony, or fe- 
lonica interfeftio mult plead 467 

1 Fac, of fabbing, tho temporary, 
by 17 Car. 1. continued till ſome 
other a ſhould be made to con- 
tinue, or diſcontinue it 468 

Uſual to prefer two inditments, 
one of murder, another on this 
aa, and to try that of murder 
firſt, convit on either, ouſted 
of clergy - ib 

How inditment on this a# muſt 
be to ouſt clergy ; need not con- 
clude contra formam ſtat. good 
with, or without it ub 

Throwing a hammer and killing a 
man, not a ſtabbing or thruſting 
within this a# 469, 470 

Stabbing, or thruſting with a ſword 
or pike-ſtaff within it; whether 

' a ſhot with a piſtol, or blow 
with a ſword or ſtaff be within 
it, quaere 470 

A cudgel in the deceaſed's hands, 
a weapon drawn within it, viz. 


ſuch as might do hurt 1b 
One within words of the a&, not 
within the reaſon ib 


If a maſon in ding entantarPy 
let fall a ſtone, and kill another, 
without due warning, at leaſt 
manſlaughter 472, 415 

Two playing at cudgels, or wrelt- 
ling by conſent, or playing at 
foils, one caſually kills the other, 
manſlaughter 472, 473 

If A. cut the hedges of B. and B., 
beat him, whereof he dies; 
manſlaughter 413 
veveral 


A TABLE OF THE PRINCIPAL MATTERS 


Several come to enter 4.'s houſe as 
treſpaiſers, 4. kills one of them, 
manſlaughter Page 414 

If one throws a ſtone over an houſe 
amongſt people to do hurt, the 
intention makes it murder or 
manſlaughter 475 

—_ at deer in another's park 
fans licence, the arrow glanceth 
and kills, manſlaughter _uþ 

Throwing a ſtone with intent to 
Kill another's poultry, and it 
kills a by-ſtander, manſlaugh- 
ter ib 

A. drives his cart careleſly, and it 
runs over a child in the itreet, 
and yet Crives on, and kills the 
child, murder; but if he ſaw it 
not, manſlaughter. _ 476 

One riding m the ſtreet whips his 
borſe, and runs over a child and 


kills him, . manſlaughter Wy 


But if he rid fo in a preſs of peo- 
+ to -do hurt, and horſe had 
Killed another, murder 1b 
1fthere be malice between 4. and 
B, and they meet and fight up- 


on it, tho 4. gives firlt blow, 


and B. retreats as far as he can 
with ſafety, yet if B. Kill him, 
murder | 479 
A. aflaults B, B. thereon {ſtrikes 
A. without flight, and kills him, 
manſlaughter RE 1b 
If 4. upon malice prepenſe ſtrikes 
B. and then flies to the wall, 
and there in his own defenſe 
kills B. under what circumſtan- 
ces murder, or /c Jefendendo 480 
If a priſoner reſiſts not, but flies, 
yet officer for fear. of a reſcue 
{trikes him, whereof he dies, 
murder 481 


Bailiff killing a man flying to avoid 


arreſt in a civil action, murder 
oh. | 1b 
If 4. afſaults B. firſt, and B. re- 
aſſaults 4. and ſo fiercely, that 
A. cannot retreat to the wall 
* without danger; nay, tho he 
fall on the ground upon BÞ.'s aſ- 
fault, and then kills B. it is not 
fe defendendo, but murder or ho- 
micide according to the cale 482 


Killing on a ſudden falling out, 


Like law of a maſter killing in de- 


Tt 


Neceſflity of flying ſhall not be ta- 
ken as a flight, in favour of 
aſſailant Page 482 

A. aſſaults B. B. by his own cou- 
rage and addreſs precludes flight 
of 4. then 4. kills him, man- 
ſlaughter 483 


manſlaughter 1b 
A, aſſaults the maſter, and ſervant 
| in defenſe of him kills 4. if ma- 
ſter not driven to extremity man- 
ſlaughter in ſervant 484 


fenſe of his ſervant; huſband of 
| the wife, the child of the parent, 
and e coxver/o TT 
If huſband or father kill one that 
attempts to raviſh the wife or 
daughter, if it might have been 
_ otherwiſe prevented, manſlaugh- 
ter | | 485 
Killing one, who pretending title 
takes goods as a treſpaſſer, man- 
ſlaughter 485, 486 
Killing a treſpaſſer in defenſe of a 
man's houſe, manſlaughter 485, 
| 487 
Killing adulterer in the a& with 
_ the wife, manſlaughter ib 
A. is ſuſpected by B. of felony, 
tho no felony committed, ne1- 
' ther 1s 4. indifted, nor proba- 
ble caule of ſuſpicion, if on of- 
fer to arreſt him by B. he re- 
lifts or flies, whereby B., can» 
not take him withaut killing, 
and B. kills him, at leaſt man- 
ſlaughter ; but if a felony com- 
mitted, and there be cauſe tg 
ſulpet 4. tho innacent, if B. 
Kill A. in this purſuit, whether 
it excuſe him trom manſlaugh- 
ter I 490 
If a man have a park within a to- 
reſt, where he may hunt, and 
_ foreſter kills purloin-man, or 
his ſervant hunting in his pur- 
loin, murder or manſlaughter 
| according to the caſe 491 
What authority homicide in execu- 
tion of juſtice requires in the 
Judge that gives, and officer that 

F ER» 
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Page 497, 


executes judgment 
| 498, 499 


Giving judgment of death without 


juriſdiftion, if executed, mur- 

| der | 497 
Juſtice of peace gives judgment in 
treaſon, whether murder or miſ- 
prifivn only 497, 498 
Where proceeding of judges in ca- 
pitals without ſtrict extent of 
their commiſhon, or where their 
proceeding after their commil- 
fion is determined, 1s not mur- 

- der, but a great miſpriſion 498, 
| bes Hh | 499 
Executing martial law in time of 
peace, murder 499, 500 


Where the judge hath juriſdiftion 
of the cauſe, officer executing 


 fentence zo? guilty, tho the judge 
- err; but otherwiſe, if he hath 
no juri{dition_ 7: n 
If a ſtranger of his own head exe- 
_ cute criminal, murder '1Þ 
If a private man kills one ſuſpeted 
on his flight, and refuſing to 
{ubmit, ' if innocent, at leaſt 
manſlaughter, becauſe innocent 
man not bound to take notice of 
Private man, as authorized to 
arreſt him 1. 82, 83 


' If one arreſting on ſuſpicion break 


open doors, if party a felon, juſt:- 


fiable; contra, if innocent 11. 82. 


If before or after arreſt, B. an in- 
nocent, man ſuſpected, draws his 
| ſword and aſſaults 4. the party 
ſuſpeing, and 4. preſſes upon 


him to take or detain; him, and - 


in conflict B. kills 4. it is mur- 
der, or if A, kills B. it is julſti- 
fable 11; 83 
If one arreſted on ſuſpicion kills 
party arreſting, (always ſup- 
poſing party arreſted innocent,) 

_ only manſlaughter 11. 84 
Bailiff about to take a priſoner, 
| before arreſt priſoner draws his 
| Iword, and kills him, murder 
11. 83 

If there be a felony done, A. ſuſ- 
' pects B. on probable grounds, 
and acquaints conſtable with it, 

_ and delires his aid to take him, 


if conſtable on ſuch arreſt or 
attempt thereof be killed, it is 

__ murder -.-.: 1; Pape 92 
If there be a warrant againſt one 
for treſpaſs, or breach of the 
peace, and he flies, and will not 
yield to the arreſt, or being ta- 

| ke makes his eſcape, andofficer 


kills him, murder ii. 117 


Vide Arreſt, Clirgy, Yomicide 


_ per tout, Jntigment, 


Pute., 


If priſoner proſecuted on 28 FH. 8. 
- for trial of treaſon, &c. on the 

high ſea ſtand mute, he ſhall have 
_ perne fort & dure ils 17, 318, 


22: 319 - 


Whether peine fort £9 dure be par- 
 doved by general words of all 
contempts 4.4.0" B22 
In caſe of demurrer no ſuch judg- 
ment can be given un. 257, 315 
Where defendant fails in pl-ading 
not guilty, or putting himſelf on 

_ his country, it is in lawa ſtand- 
ing mute 11. 258 
Antiently, if felon peremptorily 
challenged above thirty-five, he 
was put to peine fort & dure 
pe Mi. 268 

If before 22 H. 8. felon had plead- 
ed not guilty, and put himſelf on 
the country, and challenged pe- 
remptorily under three juries, 
whereby jury remained, and a 
tales was granted, and he then 
ſtood mute, yet jury paſt on hum | 
on his plea not guilty u. 269, 316 
If priſoner hath pleaded to the 
_ country, and when tried fays 
nothing, no penance ſhall be 
inflicted, but jury ſhall be ta- 
ken -*;.'h«-' 29D 
If felon challenge above twenty, 
_ challenge only over-ruled, and 
jurors {worn Ii. 270, 316 
If he hath received his judgment 
already, or be convitt, and 
brought to the bar, and be dey 
ane what he can ſay why 
judgment ſhould not be given 
againſt 
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z»gainſt him, or why execution 
ſhould not be awarded, if he 
fay nothing, it ſhall not be in- 
quired whether he can fpeak or 
not, but he ſhall have preſent 
zudgment, or execation 11. Page 
. _- $814, 315 
But if a long time hath paſſed be- 
tween his conviction and judg- 
ment and this ſecond calling to 
the bar, it is prudent to inquire 
by witneſſes, whether he can 
ſpeak iu. 315 
If one abjure, or be outlawed of fe- 
lony and return, and be brought 
to the bar to ſhew cauſe, why 
execution ſhould not be done, 
_ tfhe ſtand mute, an inqueſt of 
office 1s to be taken, and if it 
be found that he hath loſt his 
ſpeech by vifitation of God ſince 
his abjuration, they ſhall inquire 
of the identity of the perſon be- 


fore judgment or execution ſhall 


be awarded; ſo if he were 
brought in on a cap.. #tlegat. or 
hab. corpus 34 6Þ 
If one indi&ted or appealed of fe- 
lony pleads not gazlty, and puts 
himſelf on the country, and j 
remains on challenges till ano- 
ther day, and then appear, and 
priſoner ſtands mute, yet this 
not ſtanding mute, for inqueſt 
ſhall be taken on ilue already 
joined 1k. 315, 316 
In that caſe court having any 
doubt, hath uſed to inquire by 
inqueſt, fometimes by inquiry 
ex officio by inqueſt imparinelled 
to try the iſſue, whether he 
ſtands mute of malice, or ex v7- 
fitatione Dei ii. 315, 316, 321 
When one ſaid to ſtand mute 
- 1. $16, $17 
If felon ſtand mute, court ex offi- 
cio _ to impannet a jury as 
inqueit of. office to try, whether 
it be of malice, or not; and if 
they find it to be of malice, he 
ſhall have judgment of peine fort 
 & aure, it otherwiſe, they are 
to inquire of all the points ma- 
terial for his defenſe ll, 317 


Jury. 


On inditment of treaſon judgment 
of treafon ſhall be given againſt 
party ſtanding mute 1. Page 317 

In treaſon,. tho one ſtanding mute 

. ſhall be conviRted, yet there are 

ſome antient . inſtances to the 
contrary, as on indictment for 
counterfeiting coin, but now the 
law is otherwiſe 223, 328 

One arraigned. for petit treaſon, 

_ challenging above thirty-five 
ſhall have judgment of peine fort 
& dure, and how judgment en- 
tered 382. 11. 268, 399, 400 
In appeal, if appellee ſtand mute, 
Judgment of penance ſhall be 
_ given ti. $17,, 321, 322 
One arraigned before lord ſteward 
on 33 AH. 8. and ſtanding mute, 
ſhall have judgment, as if con- 
vited _ 14. 318 

Peer arraigned on inditment of 
felony before his peers refuſing 
to plead, ſhall have this judg- 
ment 25. ib 

A woman ſhall have fame judg- 

_ ment ff ſhe ſtand mate _ ib 

Oae indicted of petit larciny re- 
fuſing to plead ſhall have the 

_ ſame | .. It. 320 

If a woman be indiQed for ſimple 
larciny of goods. under 10s. 

' tho ſhe ſhall only be burnt in the 
hand for it, yet if ſhe refuſe to 
plead, judgment of peine fort £9 
dure ſhall be given againſt her ib 

If a new felony be made by fat. 

_ tho ut be ſilent as to ftandmg 

mute, this judgment incident to 
1t 1b 


In rape, made felony by Weftm. 2. 


if party ſtand mute, he ſhall 
have judgment of penance. .,ib 
If this judgment be given, yet if 
offenſe within clergy, clergy al- 
lowed 1b 
Priſoner to have trina admonitio 
and a reſpite to bethink onde 
T REds Ib. 
Judge to hear witneſſes on oath to 
. give a probable teſtimony of his 
guilt | 11. 321, 322 
If the offenſe be within clergy du- 
ty of judge to allow it, tho not 
prayed, 


| | | | 
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rayed, and that as well after Joining with rebels pro timore mor - 


- judgment pronounced, as before 
2. Pege 321, 323 
Judgment of penance was by com- 
mon law | Ht. 321 
One indicted of felony before juſ- 
tices of oyer and zerminer, © c. 
is conviet, if record of convic- 
tion be removed into B. R. and 
the priſoner alſo, he ſhall be de- 

- manded what he can ſay, why 
execution ſhould not be awarded 
on record removed; if he fay 

\ nothing, it ſhall be inquired by 
inqueſt of office, whether ſame 
perſon 1. 401, 402, 407 
How judgment of peine fort & dure 


entered, where priſoner doth 


_ not direaly an{wer 1. 399 

How entered where he ftands 

wholly mute  . 400 
Necefſity. 


ECESSITY of preſerving the 

| ace by taking notorious 
mule Qoce excufeth fome acts 
from being felony, which other- 
__ wile were felony 53 


The dangerous doctrine of the ca- 


ſuifts on this ſubje& refuted 
| | | 54, 55 
By the laws of England, if one be- 
_ - ing under a neceſlity for want of 
victuals or clothes, ſhall on that 


account clandeſtinely, & animo 


| furandi ſteal another man's goods 
_ It is capital 54 
This rule, zn caſu extreme neceſſi- 


tatis omnia ſunt communia, holds 


in ſome particular cafes, where 
by tacit conſent of nations, or 


fome particular countries or ſ0- 


_ cieties,. it hath obtained 55 
If king's enemies come into a coun- 
ty with a power too ſtrong for 
county to refiſt, and will plun- 
der the country, unleſs a com- 
| Poſition be made with them, 
ſuch a ranſoming themſelves is 
ſo far from being treaſon, that 
it hath been allowed as lawful, 
and in what reſpects 57 


Conſcience binds not one to keep 


tis and departing from them as 
ſoon as parties can, no levying 
War: :- Page 139 
PRuicquid necefſitas cogit, defendit, 
_ refated | 565 
Difference between times of war 
and public inſurreaion or rebel- 
hon, and times of peace, for in 
_ times of war and public rebel- 
lion, when one is under ſo great 
a power, that he cannot reſiſt 
or avoid it, law in fome caſes 
allows an impunity for parties 
compelled, or drawn by fear of 
death to do ſome aQs mi them- 
ſelves capital, wkich admit no 
excuſe in time of peace 4.9 
But if whole circumſtances of caſe 
be ſuch, that he can conveni- 
ently reſiſt or avoid the power 
of the rebels, he ts not excuſed; 
if on pretenſe of fear or doubt 
of compulſion, he aſliſt them 51 
If a man be menaced with death, 


___ unleſs he will commit an act of 


treaſon, &c:; fear of death doth 
not excuſe him, and why. ib 
If one be deſperately aſſaulted, and 
in peril af han, and cannot 0- 
therwiſe eſcape, unleſs to fatisſy 

- his affailant's fury he will kill 
an innocent man then preſent, 

| fear and actual force will not ac- 
| = him of murder, if he do the 
fat (1b 
A bare fear, tho upon ajuſt cauſe, 
and tho it be fear of life, gives 
not a man power to take away 
life of another, but what kind 
of danger it muſt be 52 
Where vis major quam reſifti pote/# 
excuſeth in criminal, tho not in 
civil actions 139 


an oath extorted by menace of 
death | 532 
One of neceſſity hills @ felon or 
ſuſpefted perſon flying or reſiſting 
before, or after arreſ?, where homie 
cide juſtifiable, or excuſed, Vide 
Lomicide, 


Non- 
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Non-feaſance. Vide Jnfant. 
Non obſkante, 


Prohibitory clauſe in 8 R. 2. that 
no man of law fhall be yuftice in 
his own county, uſually diſpenſ- 
ed with by a non obftante 


it. Page 32 


Notice, Vide Fgnorancez 
Nul tiek Recor d, Vide Þlras, 


 Dath. Vide Jlligeance 
Dvert Ag. Vide T reaſon. 


Dutſawry. 
A* what age awardable againſt 


an infant for felony on' in- 
ditment 23. ii. 208 
Poſlibly proceſs of outlawry may 
£0 againſt receiver of a traitor 


at ſame time as againſt princi- 


pal, and tho principal appear, 
Proceſs may go on againſt the 
other; contra in felon . 238 


| A traitor rendering himſelf on out- 


lawry within a year ſhall be re- 
_ ceived totraverle indictment 295 


| What a&#s take away from perſon 
outlawed for treaſon advantage 


of reverſal of outlawry, becauſe 
party out of the realm, but extend 
not to other offenſes 354 
Where juſtices of oyer and terminer 
may iſſue proceſs of outlawry 


On inquiſition before coroner re- 


turned before juſtices of gasl- 
delivery, they cannot make pro- 


ceſs of outlawry 1. 37 
They cannot make out cap. or exi- 
ent be it. 199 


A. and B. indiQted beforejuſtices of 
peace, indittment delivered over 
to juſtices of gaol-delivery, A. 
appears and is acquit, B, appears 
not, record muſt be removed in- 
to B. R. and thence proceſs of 

_ outlawry iſſued il. 37, 38 
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_ againſt a peer, or not u. 177, 


In whoſe name, and under whole 


Juſtices of peace by common law 
In their ſeſſions may proceed to 
_ ontlawry on indictments found 
| before them, and in popular ac+ 

tions by ſtatutes nu. Page 52 

21 Jac. gave _ of outlawry 

in popular actions tn. 113 

But they cannot iſſue capias utlega- 
- tum, but muſt return record of 
- outlawry into B. R. and thence 

it ſhall ſſue - ib 

Whether coroner can make out 

proceſs of outlawry againſt de- 
fendant in appeal 1i. 67, 199 
Where proceſs of outlawry lies 


199, 200 

In ſome caſes on inditment it lies 
not againſt a commoner 11. 194 
Whether outlawry an attainder 
521. ut. 205, 206, 350, 352 
Tho attainder, yet ſmall excep- 
tions are allowed to procels or 
return, and ſo by writ of error 
eaſily reverſible, and party put 
to plead to indictment 11. 198 
One outlawed prays reſpite to pur- 
. Chaſe a writ of error, B. R. u- 
ſually prefixeth a day for that 
purpoſe, and in mean time re- 
mits him to marſhal, and re- 
ſpites his execution ; but priſo- 

; Ner muſt alledge error in law or 
fa to ſatisfaction of court; if 
court diſſatisfied, they may a- 
ward execution preſently 11. 408 
One attaint by outlawry of trea- 
ſon, £9c. ſhall not be appealed 

- or indicted till outlawry rever- 
ſed 11, 252 
If two coroners in a county, or 
more, one may execute the writ, 
as in caſe of an exigent ; but re- 
turn muſt be in name of corona- 
tores 417. 1i. 56, 195 
By 5 E. 3. juſtices of oyer and ter- 
miner may iſſue proceſs againſt 
felons in a foreign county 576 


tefle ſuch proceſs ſhall iſſue ; 
clerk of aſliſe has a ſpecial ſeal - 
for them 576. it, 199 
Tho indittments be not diſconti- 
nued by demiſe of 4ing, IP 
caſes 


| 


CONTAINED IN THE TWO PARTS. 


caſes proceſs are tt. Page 189, 

| 209 

In inditments of treſpaſs, venire 
facias firit proceſs, and when 
non eft inventus 1s returned, cap. 
and exigent | 1i. 194 
In all inditments of felony or trea- 
ſon proceſs by cap. and exigent 
lies, and at common law there 
was but one cap; and on non eff 
inventus and exigent, and ſo to 
the outlawry 576. ls 194 
In what caſes 25 E. 3. requires 
two capras's, and how ſecond ca- 
p1as returnable -." MN. 194 
It extends not to treaſon; exigent 
in treaſon mult iſſue on return of 
non eft inventus on firſt cap. ib 
So in indiftment of murder or ap- 
| peal of robbery, but in B, R. 
there ſhall be two cap. in indi&- 
ment or appeal of robbery ib 
At this oy proceſs on indictment 
of any felony 1s only one cap. 
and then exigent 1. 195 
25 E. 3. an impraQticable law ib 
But by 8 H. 6. in inditments or 
appeals of treaſon, or any felo- 
ny or treſpaſs againſt one of 
another county, after one cap. 

' a ſecond cap. with proclamations, 
and how returnable, ſhall be 
granted to ſheriff of that county, 
wherein he is ſuppoſed to be 
converſant, before exigent ſhall 
iſſue $76. ti, 195 
But if party were converſant in 
county, where indicted, at time 
of felony or treaſon committed, 
proceſs to be at common law ib 
A proviſo in 8 H. 6. not to extend 
to B. R, or Cheſter 11. 195 
By 10 H. 6. ſame proceſs [as by 
8 H. 6.] direQted on indictment 
of telony or treaſon removed 1n-+ 
to B. R. by certiorari, or into 
any other courts ib 
Indictments of felony or treaſon 
originally taken in Þ. R. are 
not within theſe ads, but by 
6 H. 6. before exigent awarded 
court ſhall iſſue a cap. to ſheriff 
of county, where indictment 
taken, and another to ſheriff, 

FL. $6. 


where party is named, having fix 
weeks time at leaſt before the 
return Il. Page 195 
6. H. 6. made perpetualby 8 H. 6. 
276 
Theſe as of little effeR; for it 
party was converſant in county, 
where fact committed, (as he 
cannot be otherwiſe) then he 
may be named of that place in 
indictment, and proceſs is to go 
as at common law before thele 
as; and this is now the uſual 
courſe ' ". > Wy 00 
If F. S. be indifted in county of 
B. for a felony there commit- 
ted, and indictment runs F. &. 
nuper de A. in com. B. alias diet. 
J. S. nuper de D. in com, S, there 
ſhall no proceſs go to ſheriff of 
S$, becauſe that addition is only 
11 the alias difus, and therefore 
proceſs ſhall only iſſue in county 
of B, and ſame law in appeal ib 
If it Funs, J. S. de A. in com, B. 
nuper ae C..in com. D. cap. 
ſhall iſſue only iz com. B. but 
_ if it runs, J. S, nuper de A. in 
com. B, nuper de Q. in com. D. 
a cap. ſhall only go into the 
county of B. where he 1s indict- 
cd, but on return thereof, (it it 
be before commiſſioners) a cap. 
with proclamations ſhall iſſue to 
ſheriff of D. and ifin B. R. on 
an indictment found there, one 
cap. to one ſheriff, and another 
to the other ſheriff, according to 
6, 8 & 10 H. 6. ib 
If one be indicted by name of J. S. 
nuper de A. in com. Ceſtriz, the 
ſecond cap. with proclamation 
| ſhall be awarded to the prince, 
or his lieutenant, and the like to 
biſhop of Durham, or chancel- 
Tor of Lancaſter 11. 196;-197--. 
Expoſition on 2 FT. 5. enabling the 
chancellor on complaint of any 
felony or riot to iſſue a cap. and 
writ of proclamation 11. 197. 
Tho this be marked as an obſolete 
ſtatute, no a&# repeals it, fave 
implication of 16 C. 1. which 
it ſeems not to do. ib 
T3 Let. 
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A TABLE OF THE PRINCIPAL MATTERS 


Yet never put in ure 11. Page 198 
5. K. either on indictment taken 
before them, or removed thither 

y certiorari, may iſſue cap. and 
extyent into any county in Eng- 
land on a non eft inventus return - 
ed by ſheriff of county, where 
party indifted, and a iefarum 
that he is in ſome other county ib 
In appeal by writ againſt princi- 
| Pal and acceffary, which is ge- 
neral till declaration, plaintiff 
Mult at his peril diftinguiſh the 
proceſs, for if he take his exi- 
gent agaihſt all, he muſt count 
againi. all his | opt 22 11. 200 
But in appeal by bill or indictment, 
cap. is againſt them all, but when 

it comes to the exigent, it ſhall 
ſue only againſt principal, and 
procefs be continued by cap. in- 
finite againſt accefſary till prin- 
Cipal be outlawed, and then ex- 


zzent ſhall iſſue againſt accellary 


ib 


ot acceſſary appear on cap. he ſhall 


not be let to bail, and have item 


dies by bail till proceſs be deter- 
mined againſt principal ib 
If two be indited as principals in 
felony, and another as acceſſiry 
to them both, exigent againit 
acceſlary ſhall ſtay till both be at- 
tainted by outlawry or plea ib 
If one of the principals be acquit- 


ted, whether acceſſary ſhall be 


diſcharged 624, ii. 200, 201 
Whether there be any, and what 
diverſity in this caſe between in- 
dictment and appeal ii. 201 
Tf defendant render himſelf to 


ſheriff before quinto exafus, and 


appear in court at return of the 
exizent, and plead, and is bail- 
ed, and then makes default, in- 
queſt ſhall not be taken by de- 
_ fault in felony, either in indict- 
ment or appeal, tho it may in 


other cafes, but a new cap. ſhall 


iſſue, and after that an exigent, 
and a cap. againſt the bail 

| ii. 201, 202 
Where exig: fac. with an allocato 
__ comitatu ſhall iſſue, and whete 
 Exigi fac. de novo ib 


Demand of party to he at fire 
county-courts ſucceſſively held 
one after another, without any 
court intervening ut. Page 201 

If where there are but two county- 
courts before return, if after le- 
cond exatus defendant render 
himſelf, and find mainprize, and 
at return make default, there - 
ſhall iſſue no exigi fac. with an 
allocato com. but a new exigent, 
aud a cap. againſt the bail 

wg : 7. = Me Wi; 202 

How an exigi fac. with allocato 
huſting proceeded on U, 202 

If detendant appear on cap. and 

lead to iſſue, and is then let to 

bail, and then makes default, a 
cap. ad audiendam juratam hall 
iſſue, and if not taken thereon, 
exigi fac. de novo; but if brought 
in, he ſhall be tried on his plea 

-+*- mts 202, 29% 


But if he render himſelf on ex:gen!, 


and plead nt guilty, and be let 
to bail till rial; and then 'make 
default, whereon exigent 1s a- 
warded, and he is brought in 
thereon, he ſhall plead, and be 
arraigned ge novo, for by exigent 
awarded firſt iſſue 1s Ones 
It. 22: 


If on cap. or exigent ſheriff return 


a cepi corpus, and at the day hath 
not the body, he ſhall be pu- 
niſhed, but no new exzgent a- 
warded, becauſe in cuſtody of 
record | H. 202 
But if party returned outlawed, 
procels cap. any ry 0 
If party outlawed be in a houſe, 
and doors refufed to be open- 
ed, conſtable, or any other per- 
ſon in purſuit 'of one outlawed _ 
for felony, may break open 
doors and take him 11, 203 
What certainties return of out- - 
 lawry mult have' ui. 203, 20+ 
Where a certiorari iſſued to coro- 
ners to certify the truth in order 
to amend return of outlawry 
ine | ii, 03 
Goods forfeited from tefte of ext- 
gent "ls 20% — | 


| 


CONTAINED IN THE TWO PARTS. 


In appeal, if exigent be well a- 
warded, tho writ of appeal a- 
bated, forfeiture of goods by 
exigent ſtands in force Page 204 

Tho outlawry be reverſed for er- 
ror in law or fa, exigent being 
well awarded, forfeiture of goods 
ſtands tk. 204, 205 

Special writ of error lies on award 
of exigent for party or his exe- 
cutors to reverſe award of exi- 
gent 11. 205 

Inſtances of errors in fact 1i. 205, 


207, 208. 


Avoiding outlawry avoids not ex:- 
gent, if well awarded 11. 205 
If party render himſelf after ex:- 
gent awarded, and plead to in- 
dictment, and is found no? guilty, 
| forteiture by exigent ſtands ib 
Necellary for party outlawed in 


telony to bring his writ of error 


ſpecially, tam in adjudicatione 
brevis de exigi facias, quam in 
promulgatione utlegarie ib 
Error in exigent caule to reverſe 
outlawry,. and error in appeal 
or. indictment, on which exigent 
15 awarded, 1s cauſe to reverſe 
both outlawry and exigent ib 
Without judgment of reverſal in a 
writ of error forteiture by exigent 
_ awarded ſtands, tho indictment 
quaſhed, or appeal abated ib 
Outlawry gives forfeiture of lands 
in treaſon to the king, and in 
felony to lord ll, 206 
But bare judgment of outlawry 
without return of record is no at- 
tainder, nor gives any eſcheat ib 


It muſt be returned by ſheriff with. 


writ of exigi Facias, and return 
indorſed _ ib 
If there be a quinto exafus, and 
_ thereon utlegatus eft per judicium 
coronatorum, but no return there- 
of made, there lies a certiorari 
to the coroners, or ſheriff and co- 
roners, to certify ſaine in B, R. 
and for what purpoſe ib 
Till return by ſheriff party out- 
lawed not diſabled to bring an 
action | tb 
Barely on return of outlawry on a 
ect trorart without exigent indorl- 


ed and returned together with 
cer tiirari, no writ of eſcheat lies 
for the lord il. Page 206 
If cer/iorari be directed to ſheriftt 
and coroners, and exigent be 
extant in court, ind they return 
this outlawry, poſhbly it may 
be a ſufficient warrant to enter 
it of record as a return on the 
exigent ib 
Unlels exigent is ſome way return- 
ed or extant, it gives king no 
title to land or goods, it is the 
warrant ofthe outlawry 11. 20T 
Without exigent and return of oute 
lawry on it there is neither dit- 


ability, forfeiture, nor eſcheat ib_ 
A certiorari not grantable to coro- , 
ners to remove outlawry after 


party's death ib 
Outlawry avoidable by plea, by 
writ of identitate nominis, or by 
writ of error | 1b 
No errror in fact, if defendant be 
impriſoned, provided he be 
brought to the bar, and de- 
manded, if he will appear and 
refule'...-- __ lt; 208 
Of avoiding outlawry of felony 
becauſe beyond ſea; the diftinc- 
tions, where one goes beyond {ea 
voluntarily, or in &#ing's ſervice, 
and where he goes before exigent 
awarded, or after ib 
How errors in thefe cafes are af- 
ſigned; how attorney general 
to plead to the errors, £c. ib 
Error brought on outlawry in fe- 
lony, record of outlawry cum 
omnibus ea tangentibus Is Te- 
moved into B. &.. 11. 209 
Party muit render himſelf in cui- 
tody, and fo muſt come in per- 
ſon to the bar, and when ge- 
manded what he can ſay, he 1s 

| to pray allowance of writ of 
error ib 
Writ being allowed, record is to 
be removed; what parts record 
conhfiits of 1b 
Then party to aſſign errors in per- 
ſon, anda day 1s given to #:ng's 
attorney to reply to him, and 
in mean time a /czre fac. to /ord 
$4.2 mediate 
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A TABLE OF THE PRINCIPAL MATTERS 


mediate & immediate is to iſſue, 
returnable at fifteen days ad au- 
diendum errores 11. Page 209 
If any lords appear, they may 
plead to the errors; if ſheriff re- 
turns there is no land, then court 
| proceeds to examine errors ib 
Outlawry being reverſed, defen- 


_ dant to anſwer indiftment; 


where indictment to be tried iÞ 
For forfeiture by outlawry and 


to what time it ſhall relate. 


Vide Forfeiture. 

What judgment in outlawry of fe- 
lony or treaſon, and what a- 
ward of execution to be made. 

_ _Vade Judgment, 

Vide Gaol-delivery, | 
Peace, Dyer ano Termincr, 


Dycr and Terminer. 


Juſtices muſt be by commiſſion, 
and not writ, otherwiſe their 
proceedings void 498. ni. 23 
May iffue warrants in the counties 
within their commiſhon for tak- 
ing felons orſurety of peace with- 
-1n their limits 579 
21ere, whether they may not ſue 
their warrants to take any in- 
dicted of felony within their pre- 
cintts, tho they 


foreign county, by 5 E. 3, ub 


Diſtinction between ordinary and 


delegate, juſtices of oyer and zer- 
miner | - 11-22 
To whom commiſſion directed, 
and how it runs tl. 22, 23 
Commiſſioners before their ſeflions 
iſſue a precept in writing to 
ſheriff to return a jury of tame 
. form, as commiſhoners of gao!- 
delivery do, but precept by juſ- 
tices of gaol-delivery may be ore 


tenus 1. 23, 34 
The ſubſtance of the precept ii. 
| 26, 27 


Others may be added, or their 


power contracted by affociation, 


or /i non omnes, and fo in com- 
miſſions of gao!-delivery li. 23 
One fitting without adjournment 
determines their commitſhon, but 


How many ways theſe commiſſions 


Juſkice of 


be abroad in a. 


| 


tho appointed pro Adc wice 
only, they may continue their 
ſeſhon from day to day by ad- 
journment; the like for all other 
commuillions Page 498, 499, 

- 1, 24 

Not always neceffary to enter ad- 
journment on record, {tho in 
many caſes fit), and if not en- 
tered, ſeſſion relates to firſt day, 
and records are entered as of 
that day Us $4 
Where neceſſary to enter their ad- 
 journment 11. 24, 261 


are determined tu. 24, 25 
Superſedeas ſuſpends their power, 
procedendo revives it un. 25 
How many kinds of notice of a 
new commiſton determines the 
former 499. un. 25 
here a general commiſſion is de- 
termined pro tanto by a ſpecial 
commiſſion | =. 21, 25 
Where a ſpecial by a general, or 
not & ib 
If there be a general commiſſion, 
and a ſpecial one for a fran- 
chiſe, &c. infra com. both dated 
ſame day, both ſtand 1. 26 
General commiſſion extends tam 
infra libertates, quam extra 1b 
Regularly they cannot proceed on 
any indictment taken before 0- 
thers than themſelves, and there- 
fore they cannot proceed on co- 
roner's inquelt or inditment of 
felony betore juſtices of peace 
21; 27 

This rule extends only to general 
commiſſions ii. 27 
Not to inquiſitions taken before 0- 
ther commiſſioners of oyer and 
 terminer 1b 
A general power 1s given by ſta- 
tute to juitices of oyer and rerm:r- 
ner to proceed on indictments 
takenby tormeryulſtices i. 27, 405 
How precept to return a jury ought 
to be, and how the theritf ought 

to return it n. 26, 27, 260, 261 
Whether they may proceed ſame 
ſeſſions againſt a party indifted 
before-them 11, 28, 29, 261 

. | Difter« 


CONTAINED IN THE TWO PARTS. 


Difference, where party in priſon, 
or at large u. Page 29 
Difference between trealons and 
felonies, and other crimes ib 
Whether, if cognizance of an of- 
fenſe be limited to any court of 
record, it may be heard and de- 
termined by them ib 
They cannot aflign a coroner 11. 31 
Where by ſtatute, they may iſſue 
proceſs of outlawry into any 
county, and a capias utlegatum 

| 1. 31, 199 
They are to ſend their records de- 
termined into the Excheguer, 
but to take out their eſtretes 
firſt 1. 31 


How their precepts and proceſſes 


are to be ſigned and ſealed ib 


How they antiently made their 


warrants for execution of capital 
offenders Ta ib 
They cannot deliver priſoners by 
proclamation _ 1. 34 
May originally take indi&tments of 
telony of priſoners in gao] ib 
Juſtices of oyer and terminer, gaol- 
delivery, and the peace ma 
make up their record by all 
three of their powers, and beſt 
ſhall be taken for the &/7g ii. 
Boo: 34, 166 
They may take indiftments of trea- 
ſon, if parties in gaol, and may 
try and give judgment nm. 35 
Whether they, if an a& limit an 
offenſe to be heard before jul- 
tices of peace, have a juriſdic- 
tion | n. 36 
Where an ad ſpeaks only of juſti- 
ces in the county, they may hear 
and determine it 1b 
On trial of felons before them, if 
priſoner challenge twenty, ſo 
that there be not ſufficient re- 
maining of the pannel, tales to 
.be granted by precept return- 
able, as caſe requires; contra, 


on trial betore juſtices of gao!. 


delivery ib 


They may fit out of a franchiſe, 
and determine miſdemeanors 
Within the ſame ul. 38, 39 


wi 


New commiſſioners may award 
execution on one reprieved il. 

| Page 405 

But not fit to give judgment, or 
award execution on one Te- 
prieved by another judge with- 

_ out Knowing reaſon of reprieve 
| _ 11. 406 

All precepts that iſſue at ſeiſhons 


of oyer and terminer, as venire_ 


fac. fc. ought ſtritly to be by 
precept, and under ſeals of the 


juſtices, but precepts by juſtices 


of gaol-delivery need not be 0- 
therwiſe than by award on the 
roll 11. 410 
Special commiſſions of oyer and 
terminer may be limited to par- 
ticular rivers, extending to feve- 
ral counties, but then every 
county muſt have a particular 
ſeſſion pro tanto 1. 21 


In caſe of a commiſſhon of oyer and 


terminer, or gaol-delivery to any 
city or town not a county, a ge- 
neral commiſhon for the county 
after notice or ſeſhon, by virtue 
thereof determined the ſpecial 


commiſton ; but this remedied 


by2&'3P. & M. 1i. 21,25, 26 
Special commiſlions of oyer and 7er- 
miner may be for ſome ſpecial 

_ offenſes M21, 27 
To hear and not determine; where 
lawful, or not Bb B14 
Of a commiſſion to determine and not 
inquire | ke 1b 
But ſometimes, where indictment 
taken before juſtices of oyer and 
terminer in proper county, ſpe- 
cial commiſhon may iue- to de- 
termine 1it in another county ; 
but it muſt be tried by jury of 
proper couuty u. 21, 22, 27 
Vide @ommulſfion, Court, Gaot- 
delivery, King's Bench, Trial, 


: Palace. 


HAT the extent of {it for 
trial of felonies within 

the ſame U, 8, 9 
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Pardon. 


Capital puniſhments may be dif- 
charged bv all parties intereſted ; 

. by appellant by releaſe, by #:ng 
by his pardon | Page 9 
Tho a 
blood, yet as to iffues born at- 
ter, 1t 1s a reſtitution 358 
At common law a pardon of all 
felonies (petit treaſon being not 
excepted) extended to petit #rea- 
/on, and ſo now doth a pardon 

_ of murder | 378 
Where all felonies are pardoned by 
_ ed, but murder is excepted whe- 
ther a mu: der, ME: Ss petit 
treaſon be excepted 378.11. 340, 


342- 


In caſe of a mortal wound given, 
if meſne between ſtroke and 
death there comes a general par- 
don, whereby all miſdemeanors 
are pardoned, this pardons the 
felony con{equentially, and why 

a | 426 

By 13 R. 2. pardon of murder muſt 

_ _ either be by expreſs word of 

murder, or elle it muſt be a par- 

don of /e/onica interfeftio, with a 

ſpecial non obfante of 13 R, 2. 

466, 467. ii. 45 


Pardon of manſlaughter may be ge-: 


neral by the words felon:ia or fe- 
lonica interfettio only 467 
' Tf one indicted of murder obtains 
a pardon of felony, or felonica 


interfetio, and is afterwards ar- 


Taigned on that indi&tment, he 
mult plead guoad murdrum, fc, 
rot guilty, and as to the Felony 
and intertection his pardon ib 
Antiently pardon of all felontes dil- 
charged ſome trea/ens 498 
Approver vanquiſhing appellee in 


battle thall have his pardon 7an- 


gram ex iaerito juftitie We. 283 
V\ izuther perine fort & dure be par- 
Loned by general words of a! 
contents --W; 252 


pardon reſtores not the 


A TABLE OF THE PRINCIPAL MATTERS 


For trial of *ſuca felonies. Vide 
Court. 


; 


King's pardon renders an infamous 
man a competent witneſs, for it 
takes away penam I culpam in 

| foro humano; but his credit is to 
be left to the jury, yet not a 
lawful juryman ii. Page 278 

Pardon of al felonies extends not 
to piracy ; .* 2-370 

How plea of pardon ſhall con- 

clude, and how judgment ſhall 
be entered 11. 391, 392 

In margin of roll in ſuch caſe is 
commonly entered l:tere paten- 

tes allocantur fine die, &c. TR 

391, 392 


Parent and Child. 


Command of parent excuſeth not 
child in Pan 4 or felony 44, 516. 
For homicide in parent defendendo 
the child, and &converio. Vide 
L,omicide, HUrdtr, and {ans 


Park, 


Park or warren muſt be either by 
charter or preſcription 491 

Where homicide fufi fable, or not, 

' by ſtatute de malefaforibus 1n 
parcis. Vide Homicide, Murs 
der, and Wanslaughter. 


Parliament, 


War fucceeds beſt, when concert- 
ed with the parliament 159 
Caution ufed in 28 A. 8. for par- 
don of the attempt to repeal 25 
H. 8. unneceſſary, for parlia- 
ment not reſtrained by a prece- 
Gent ad? ©. 280 


Vide 3mpeachment, Treaſon, 


 Peace-Dfficers., 


Are under more {ſpecial prote&tion 
than private men 481 


Law 


CONTAINED IN THE TWO PARTS. 


Law makes every one an officer to 
take a felon flying or reſiſting 
Page 489 


Conſtable bound to execute his 


warrant, and to purſue on awe and 
cry; if he doth not, he is in- 
_ ditable for a contempt 490 
If peace-officers or aſfliſtants Kill 
rioters reſiſting them, they are 
diſpuniſhable, either by com- 
mon law: or ſtatute 494 to 497 
Where conſtable may command 
others to aſliſt him; and if they 


refuſe, they are fineable 495, 
T1. 3: | 588 
In courts of oyer and terminer, tc, 


ſheriff and his ſubſtitutes are the 
ordinary miniſters in execution 
of criminals 501 
Officer not ſuppoſed conufant of 
 _ the law, or to adviſe with coun- 
ſel on all occaſions 578 
Every one within vill to take no- 
tice of conſtable in the day; 
contre in the night without a 
ſpecial notification 461 
Stocks the priſon of the conſtable 
Ef 90 

Authority of conflable, tithingman, 
headborough, 
much the ſame 11. 96 
Conflable of a hundred a diſtinct of- 
ficer, mtroduced by ſtat. of 
Winton, yet a conſervator of the 
peace 1b 

_ The ſeveral kinds of watchmen ib 
Watch appointed by Ratute of Win- 
ton, from what time to be kept; 

_ to be ſet by the conſtable; neg- 


| let thereof punithable; of the 


duty of fuch watchmen 11. 96, 97 
What the uſe of the watch kept by 
conltable ex officio; regularly 
conſtable ought to be in com- 
pany with them in their walk 
and watch 11. 97 
What the power of wa?ck appoint- 
ed by juſtices of peace ib 
Sater way to appoint them by or- 
der of feſtions, or B. R. ib 
Watchman hath a double protec- 
tion ; as afliſftant to conlitable, 
when preſent, or in the watch, 
and as a watchman ſet by order 
of law u, 97, 98 


Tn miſprifion of treaſon or felony, 


and burfholder, 


Law takes notice of his authority 
ſub eo nomine, and therefore 
Killing him in execution of his 
ofhce, murder tl. Page 98 
e may arreſt night-walkers, 
and commit them till morning, 
and alſo felons and perſons ſul- 
pected of felony 1b 

Where killing them in execution of 
their office, murder, &c, Vide 
% Omicide, 'Purder, and WPan- 

_ Slaughter, 

Vide Arreft per totum, Eſcape, 
Le and Cry, Juſtice of 
Peace, Reſcue, Riot, | 


Peers. 


A peer in Ireland tried here by a 
AMigdleſes jury for a treaſon there 
| 155 


or being acceſſary thereto, a 
peer tried- by his peers, tho in- 
dicted by common grand inqueſt 

| 374, 704 

How lord high fleward elected and 
commulonated for trial of peers, 
and of his office and duty $50 
Of the court before /ord high fews 
ard for trial of peers 1. 7 


That ſubje& amply treated of Ww 


lord Coke 1 
Indictment of a peer good /ans ad- 
dition H.:477 


In trial of peers no challenge al- 
lowed; for they are not only 
triers of faq, but in ſome rei- 
pect judges 1.275 

Peer arraigned on indictment of 
felony betore his peers, refuſing 
to plead ſhall have judgment of 
peine fort I dure 11. 319 

Where procels of outlawry, or cap. ' 
pro fine, lies againſt a peer, or 
pot * il. 177, 199, 200 

What warrant iſſued by /ord high 
fleward tor execution of a peer 

| 501. n. 409 

What parts of execution for trea-_ 
ſon may be abated by #ing's 
warrant under great or privy 
ſeal, &c, 370. 11. 412 

] 2 4% For 


: 
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For the clergy of peers. Vide Cler- 


Y, 
Peine fort E dure, Vide Mute, 
Petit Larciny, Vide Larciny, 


Perjury, 


If perjury be committed, that 1s 
within 5 Eliz, but indictment 
concludes not contra formanm 
flat, yet it is good at common 
law, but not to bring paity 


within the corporal puntſhinent. 


of the act 11. Fage 191, 192 


' Petit Treaſon, 


To what particulars 25 E. 3. re- 
duces petit treaſon | 
One having committed this ot- 
tenſe may be indicted of mur- 
der 378 
Servant kills maſter on a ſudden 
fallmg out, not petit treaſon, 
but manitaughter ib 


If wife or ſervant procure a ſtran- 
ger to kill the huſband or mal- 


ter, procurer only acceſſary to 
murder, and being only accel- 
ſary, where the principal is on- 


iy murder, cannot be petit trea- 
O 


n; but it wife and ſervant 
confpire death of huſband, and 
ſervant effe@ it in-ablence of 
wife, it is petit treaſon in ſer- 
vant, and tlie is acceſlary before 
to it, and ſhall be burnt 578, 

'.- 979, 381; 982 

If wife or ſervant, and a' ſtranger 
conſpire to rob huſband or mal- 
ter, and ſervant or wife be pre- 
teut, and hold candle, wule 
huſhand or maſter is killed, 
ſtranger is guilty oft murder, and 
wite and fervant. of petit trea- 
{on as principal 379 
Wife or lervant intending to kill 
a ſtranger, by miſtake kills huſ- 
band 01 walter, petit treaſon 1b 
If wite or tervant conſpire with a 


licauzer to kill hutband or mat- - 


377, 378 


ter, if he or ſhe Le in ſame 
houſe when ta&t done, tho not 
in ſame room, he or ſhe 1s prin- 
Cipal in petit treaſon; if abſent, 
he or the only acceſlary before 
| to murder ' Pagye 379, 383 
If wife or ſervant command one to 
beat huſband or matter, and he 
beat him, whereof he dies, if 
wite or ſervant in fame houſe, 
petit treaſan in wite or ſervant 
as principal, but murder in 
{tranger 380 
W hat will make a man guilty or 
lag. in murder will make 
um ſuch in petit treaſon 1h 
Eadem lex for an inferior clergy- 
man in relation to his killing 
his ſuerior SW 2 
W ho ihall be ſaid a ſervant or maſ- 
ter within 25 &. 3. with regard 


to this offenſe 4b 
This a& ihall not be extended by 
equity ib 


Whois a wife within it, or not 381 


Where it is petit treaſon for a 
clergyman to kill his prelate or 
metropolitan £000 

Principals in petit treaſon, as well 
before as after \ 382 


One arraigned of petit treaſon 


ſtanding mute, or challenging 
above thirty-five peremptorily, 
ſhall have judgment of peine fort 

| & dure 382. ii. 399, 400 
Whether excluſion of clergy from 
murder by 1 E. 6. ouſts it alſo 
in petit treaſon 340 to 343 
Auterfoits acquit, or attaint of mur- 
der, a good bar to indiftment 
of petit treaſon, and & conver/o 
11. 246, 252 

Vide Clergy, Jndictment, Judg- 

ment, Pardon, 


Phyſician, 

Phyfician or ſurgeon, tho not li- 
cenled, gives a potion with a 
good intent, which kills the pa- 
tient, no homicide 429, 430 

Phyhcians and furgeons are to be 
hcenſed according to 3 & 14 
H. 8. 429 

on Is 


\% 


SM 


CONTAINED IN THE TWO PARTS. 


In what caſes ſtatute of 34 £9 35 
H. 8. diſpenſeth with the pe- 
nalties of the former ads 
Page 429 


Piracy, 


How indictment to be to work a. 


corruption of blood 355 
Common law takes no notice of it 
under name of felony 11. 18, 370 
1 F.6. & 1 M. repealing all new 
felonies tempore H. 8. extend 
not to piracy _ 664 
Pardon of all felonies reacheth it 


not | 1, 370 
Vide Jdmiralty, Clergy, Jn- 
dicment, | | 

Plague, 
1 Tac. now diſcontinued 432 


If one infeted goes abroad with in- 
tent to infe& another, who dies 


of it, whether it be murder ib 


Pleas. 


If one indicted of murder obtains 


a pardon of felony, or felonica 
int#rfeftio, and 1s afterwards ar- 
raigned on that indictment, he 
muſt plead guoad murdrum not 
guilty, and as to the felony and 
interfeion his pardon 
If found guilty of murder, he 
ſhall have judgment; if not, his 
plea ſhall be allowed nm. 258 


How plea of pardon concludes 
ii. 391 
It owner of goods ſtolen ſuppoſed 


in indictment be a feme covert, 
or appear to have no intereſt or 
poſſetiion in the goods, the par- 
ty ſhall! be acquit; but may be 
indicted de: novo for the goods 
of huſband, or true proprietor 
013 

If 7. be indited as principal, and 
GS. as acceſſary before or after, 
and both be acquit, yet BZ. may 


467. 


be indited as principal, and 
former acquittal as acceſſary is 
no bar Page 625. 11. 244 
But one indicted as principal and 
acquitted, ſhall not be indicted 
again as acceſlary before; and 
it he be, his former acquattal is a 
good bar, for it is in ſubſtance 
lame offenſe; but antient law 

" was otherwiſe 626. ii, 244 
If he be indicted as principal or 
acceſlary before, ol acquitted, 
he may yet be indited as ac- 
ceſſary after, they being of- 
fenſes of ſeveral natures 1b 
If there be an inquifition of mur- 
der or manſlaughter, and an 
indictment for ſame offenſe, and 
party is acquitted on indiat- 
ment, *tis neceſſary to quaſh 
inquifition, or arraign party 
upon it, who in ſuch caſe may 
plead auterfoits acquit, or not 
uilty G; 1, 65 


In all caſes of homicide by neceſſity, 


which are no felony, where the 

matter is ſpecially preſented, as 

it may, party ſhall be preſently 

diſcharged, without being put 

to plead; but then this acquittal 

by preſentment is no final dif- 

charge, for he may be indifted 

and arraigned again afterwards, 

if matter of former indiament 

falſe; but contre, where indict- 

ment or coroner's inqueſt is of 

murder or manſlaughter, and 

thereon he is arraigned and 
tried, and this ſpecial matter 
proved in evidence, he ſhall be 

acquit thereon, and this ac- 

quittal is a perpetual bar as 

gainſt any other indiQtment for 
lame death 491, 492. 11. 158, 

246, 247, 303, 304 


Same law in caſe of homicide /e 


defendendo, or per infortunium, 
only = jury ſhall find the 
ſpecial matter, and not acquit 
the party 11. 158, 246, 247 
Where offenſe made felony, or 
otherwiſe penal by ſtatute, if 
by proviſo in ſame, or by any 
ſublequent af lome cafes are 
CXu 


| 
| 
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exempted” out of it, indictment 
need not mention and qualify 
| the offenſe, ſo as to exempt tt 
out of the proviſo, but party 
thall have advantage of it on 
#ot guilty, and in ſame manner 
ſhall have the benefit of ſuble- 
quent a& to excule him by 21 
Fac, ii, Page 170, 171 


Ii year be miſtaken in indictment 


_ of felony or treaſon, and there- 
| fore offender be acquit, it is an 
erroneous acquittal, and yet 
thall be a good plea of auterfo;ts 
acquit | u. 179 
If one indicted of murder cuju/dam 
ignoti, or afſault in quendam igno- 
tam, be acquitted or convicted, 
. and afterwards indicted for aſſault 
or murder of fuch a man by name, 
he may plead former conviction 
or acquittal, and aver it to þe 
fame perſon i. 181 
By ftatute auterfoits acquit of prin- 
_ Cipal or acceflary, or auterfoits 
_ atiaint of principal on indict- 
Ment 1s no. bar to an appeal; 
but auterfoits a@cquit on appeal 
Temains a bar to indictment for 
fame offenſe 
Auterfoits acquit of robbery, rape, 
&e, on indictment a good bar to 
appeal of robbery, &c. 11, 250 
In tavour of appeal, if one be in- 
dicted of murder, and plead to 
it, and be convict, and wite 
enter appeal for ſame death a- 
gainſt priſoner, - pending appeal 
zadgment ſhall be reſpited ; but 
it wite be nonſuit judgment 
tall be entered on the convic- 
. tlon | 1, 220 
1 one be both indicted and ap- 
ealed before ſaine juſtices of 
| 9 murder, or other felony, 
and plead, party ſhell be ar- 
Taigned on appeal firlt, and not 
on ind:iQtment; and if appel- 
lant be nonſuit on his appeal ; 
priſoner ſhall be arraigned on 
appeal, and proceſs ſhall ceaſe 
on mdictment; and it prifoner 
plead, or be acquitted, or plead 
_ 6ing's pardon, and it be allow- 


ed, regularly acquittal, or par. 
don and allowance thereof ſhall 
be entered on appeal, tho it be 
ſafe to enter it likewiſe on in- 
dictment; if there be no ce/et 
 proceſſus on indictment, and par- 
ty be outlawed, he hath no re- 
medy, but by writ of error on 
the outlawry, and he may aflign 
for error his acquittal on appeal, 
and aver it to be ſame felony 
| Page 221 
If a cap. be awarded againſt a fe- 
lon, and he render himſelf, and 
lead not guilry, and 1s let to 
baul, and then makes default, 
a cap. ad audiendam juratam 
ſhall iſſue, and if brought in, 
he ſhall be tried on his plea; 
| but if he render himſelf on the 
exigent, and plead not guilty, 
and be let to bail till trial, and 
then make default, whereon an 

_ exigent is awarded, and felon 
is brought in on the exigent, 
[quere whether] he ſhall plead 
de novo il, 224, 225 


The ſeveral kinds of pleas on ar- 


raignment "7 -,- Ms 6 
Of pleas declinatory ib 
In all caſes of miſnomer party muſt 

| Plead over to felony ii. 238, 
_ 248, 255, 256 


All foreign pleas to be tried by jury 


of county where party indicted, 
except in treaſon U. 239 
Regularly in all pleas, whether to 
the writ, or in bar, by matter of 
record or fact, or both, 1t plea 
| doth not confeſs, as a plea of 
pardon to inditment, or of re- 
leaſe to an appeal, tho this plea 
be found againſt him by iffue 
tried, or adjudged agamit him 
by the court, yet he ſhall not be 
convicted therean, but plead 
over to the felony not guilty, as 
well in indictment as appeal 
ii. 239, 248, 255, 256 

If one be indicted of felony, and 
plead a pardon, as it indictmeut 
be of murder, and- he plead a 
pardon of felonies, or the like, 
he need not plead over to the 
telony, 


CONTAINED IN THE TWO PARTS. 


felony, becauſe it ſuits not 

' within his plea 1. Page 256 
Tet if pardon on demurrer by 
 #ing's attorney, or an adviſe- 
ment of court, be adjudged in- 
ſuſlicient, party ſhall be tried 
for the felony u.: 256, '257 
The ſeveral kinds of pleas in bar 
DIP it. 240, 241 
Of what kinds of matters plea of au- 
terfoits/acquit, &c. confiſts 11. 241 
Counſel ſhall be afligned to put 
plea in form PRES 
Priſoner muſt ſhew record of his 


acquittal, or vouch it in ſame. 


court 11, 241, 242, 243 
The like of attainder in caſe of 
auterfoits attaink | 
Regularly, if a record be pleaded 
in bar, and declared on in ſame 
court, other party ſhall not plead 
nul iel record, but have oyer of 
record; and if it be in another 
court, he ſhall plead nul tel re- 


cord, and day be given to pro- 


cure record, or certificate there- 
of... ii. 241, 242, 243 
Priſoner may remove tenor of his 
record of acquittal into chancery 
by certiorart, and baveit in poigne, 
'or ſent to the juſtices by mittimus 
ſub pede fegilli NN, 242 
If one be arraigned in B. R. on 
indictment removed or found 
before them, who hath been 
formerly acquitted of ſame fe- 
lony, either before juſtices of 


peace, or gaol-delivery, court 


will erant a certorar: ta remove 
the record before them, and rel- 
pite his plea, till he can remove 
kis acquittal into the court, that 
ſo he may form his plea upon it, 
for record. is part of his plea 
| 11. 142 
Plea muſt ſet forth record in cer- 
tain; how it is to conclude ib 
Record muſt be removed by writ, 
for tho B, R. may take an in- 
dictment, or other record of 
juſtices of peace propriits manibus, 
where it 1g to be proceeded on 


for the 4ing, yet they cannot 


take record of acquittal to ſerve 


ii. 241, 242. 


priſoner's plea without writ 

Rap TAE ii. Page 142 
If one pleads auterfoits acquit de 
meſme felony, and vouch the re- 
cord, court may examine proof, 
that it 1s ſame felony, and there» 
on allow it, without any con- 
feſion by king's attorney; but 
what the ſafeſt methods 11. 242, 

| 243 

Plea allowed by teſtimony of juſ- 
tices of peace before whom he 
was acquit _ 11. 243 
If priſoner be arraigned before 
juſtices of gaol-delzvery in the 

- country, and plead auterfoits 
acquit of ſame felony before 
ſame juſtices in that county, or 
other juſtices of ſame county 
that were before them, or in 
B, R. how plea to conclude ib 
Of what averment matter of fa&t 
of the plea conſiſts ib 
There muſt not only be acquittal 
by verdict, but a judgment 
thereon, quad eat inde jine dies 
and pleaded alſo id 
Acquittal regylarly a warrant fop 
entering of judgment at anytime 
after | | ib 
One may plead auterfoits arquit 
notwithſtanding variance in the 
times alledged in firſt and ſe- 
cond indidtment, and aver it to 
be ſame telony _ 1. 244 
If one be indicted for murder of 
F. $8. and acquitted, and after 
indicted for murder of F. N. 
yet he may plead auterfoits ac- 
quit, and aver it to be the fate 
man, & gue conus per Pun noſme 
& Pautre” tu. 244, 245 
Where there 1s a different vill laid 
in the firſt and ſecond mdi- 
ment, he may plead auterforts 
acquit, and aver it to be ſame 
vill, but contra, where party 
indicted, firſt in one county, and 
then in another, but faid to be 
otherwiſe in an appeal n. 245 
If one commit a robbery in one 
county, and carry the gaods 
into another, and 1s indicted of 
laiciny in foreign county, and 
1S 
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15 there acquitted of the Iarciny, 


it 13s no bar to indictment of 


robbery in proper county, be- 
cauſe another offenſe ii. Page 
245 

Neither is it a bar to inditment of 


larciny in proper county ub. 


Burglary committed, and goods 
ftolen, if indicted of larcin 
for goods ſtolen and dequitied, 
yet ne may be indicted for bur- 
glary, and? conver/o 11. 245, 246 

One acquitted for ſtealing the 
horſe, may be arraigned and 
convict for ſtealing the ſad- 
dle, tho both done at ſame 

_ time 11. 246 

Acquittal of murder a good plea 
to indittment of manſlaughter, 
or @ conver/o, ſo acquittal of 
murder a good bar to india- 
ment of petit treaſon, and & 

 converſo ti. 246, 252 

It maſt be acquittal on trial either 

| by verdiR, or battle ib 

Party acquitted by mifdireCtion of 

___ judge, may plead it n. 247 

Speeial verdict found in felony, 
and court erroneouſly adjudge it 
no felony, as long as that judg- 

ment remains unreverſt, if pri- 
ſoner be indicted de nowo; he 
may plead auterfoits acquit 1. 

247, 248 

If judgment reverſt, party may 
be indited de novo; but guae- 
re, whether im pomt of the 
verdict party ſhall not be exe- 
cuted it. 247 

Tf at common law one had been 

 ſuſpeted of murder, and ar- 
rTaigned within the year and ac- 
quitted, tho arraignment ſhould 
not have been, yet it ſtood as 
a good acquittal pleadable to 
another mdictment, or appeal 

1. 247, 249 

Auterfoits acquit no plea, where 
indictment infuficient, or con- 
tains no felony ii. 247, 248 

One mult be /egitimo modo acquie- 

-- Wu - ©, ii. 248 

If error only in proceſs in appeal, 
or indictment, and yet pritoner 


appear and plead not guilty, 
and be acquit, this acquittal 
pleadable _ Ui. Page 248 
One attaint on infufficient indi. 
ment ſhall not be arraigned on 
new indiqment fors ſame of- 
fenſe, unleſs former judgment 
firſt reverſt 20779: 
Where a wrong perſon brings an 
——_— auterfoits acquit 18 no 
plea, neither 1s it a bar to the 
king, but he may be indicted 
nient obſtante that acquittal ; 
and if right heir bring a new 
appeal, and be nonſuit, he may 
be arraigned on that appeal at 
king*s ſuit n. .249 
If defendant be acquit on appeal 
_ of murder, or robbery by ver- 
dit, regularly a good bar to 
indictment ', id 


Acquittal by battle on an appeal 


no bar to indictment for ſame 
offenſe. es ib 
Inditment and conviction of fe- 
lony without judgment of death, 
or prayer of clergy, no bar of 
a new indictment, nor is auter- 
Foits acquit by verdi, unleſs 
_ Judgment given it. 248, 251 
Auterfoits convitt and clergy had a 
£ good bar to inditment or appeal 
or ſame crime ii. 220, 250, - 
201 
And fo it is if he pray his clergy, 
and court adviſe upon it, tho 
clergy not aQtually allowed 
ii. 251, 390 
Auterfoits attaint de meſme felony, 
tho on inſuftcient indiQtment, 
was at common law a bar to ap- 
pools as well as inditments of 
ame offenſe, and ſo remains, 
except in appeals of death 
u.. 251 
If 4. be indited of piracy, and 
hath judgment of peine fort & 
dure, and by a general pardon 
piracies are excepted, but judg- 
ment of peine fort & dure 1s par- 
doned by general words of all 
contempts, quere, «whether, if 
he may be artaigned for ſame 


piracy, but he may be nr gnen 


v 


CONTAINED IN THE TWO PARTS. 


of any other piracy committed 
before that award 1i. Page 252 
If 4. be attaint of treaſon, &c, 
by outlawry, he ſhall not be in- 
dicted or appealed of fame fe- 
lony till outlawry reverſed ib 
One indicted at common law of 
felony, and having judgment 
of death, yet may nient obftante 
his attainder, be arraigned for 
treaſon committed before the te- 
lony; but quere as to treaſon 
committed after it 5 
Where one is appealed of rob- 
beries committed on divers per- 


ſons and they bring ſeveral ap- 


peals, and he is attaint at ſuit of 


one, yet he ſhall be put to auſwer 


to appeals of the others ib 
If there be an indittment and at- 
tainder- at the proſecution of 
one, auere, Whether after he 
may not be arraigned on an in- 
dictment at proſecution of an- 
other to have reſtitution on the 
{tatute 545. 11, 252 
One commits ſeveral felonies, and 
1s attaint of one, and king par- 
dons that attainder and the ftelo- 
ny for which he was attaint, if 


after indicted or appealed for 


ſame felony, he may plead his 
attainder, and no good repli- 
cation to ſay, he was pardoned 
after Ee 1. 253 
But yet may be indicted or appeal- 
ed for the other felonies; and if 
he plead his former attainder, it 
may be replied that he was par- 
doned after, whereby he is re- 
ſtored to be a rica able to 

_ anſwer thole offenſes 1b 
If one attaint commit a felony after, 
and be pardoned the firſt felony 
and attainder, he ſhall be put to 
anfwer the new felony ib 
If one commit nel felonies, 
and be convict of one, but no 
judgment of death, nor clergy 
goon him, he may be indicted 
or all the former telonies ib 
If one had, been convi& of any 
_ one felony, and prayed his cler- 


&y; and read, and had been 


delivered to the ordinary, for 
merly he ſhould never have been 
arraigned for any of the former 
felonies ii, Page 253 
For any felony done after convic- 


tion, and clergy allowed, he may 
be indicted; but not if he ſtand 


attaint and unpardoned ib 
Now by ſtatute clergy diſchargeth 


all offenſes precedent within 
clergy, but not ſuch other offenſes 
as are ouſted of it il. 254 
Acceſſary on arraignment may 
plead acquittal of principal 1b 
Gaoler arraigned for voluntary efſ- 
cape of a priſoner for felony 
may plead acquittal of felon of 
principal felony, and ſo may 
reſcuer arraigned on indictment, 
for reſcue of a felon G11, 612, 
11. 254 

Felon acquitted of firſt felony ſhall 
not be arraigned of breach of 
priſon, or if indicted of it be- 


fore acquittal, and then 1s ac-_ 


quitted of principal felony, he 
may plead it in bar to indict- 
ment for breach of priſon 611, 
612. ii. 224, 254, 255 

He who pleads auterfoits acquit, 
convie? or attaint muſt plead it 

| ſpecially ſetting forth record 
i. 255 
He muſt either ſhew record /ub 
pede figilli, or have record re- 


moved into court, where it is. 


_ pleaded, by certiorari, or if it 
be record of ſame court, muit 
vouch term, year and roll, tor 
record is part of his plea ub 

He mult make averments, as caſe 
ſhall require, that he is ſame 
perſon, and it ſame offenſe 1Þ 

No ifſue ſhall be taken on plea of 
nul tiel record, becauſe naded 
in court, but king's attorney may 
have oyer of record ib 

The averments are iſſuable 1b 


It ſue taken on them, they ſhail- 


be tried by jury, that is returned 


- to try priſoner, by 22 H. 8. ib 


He that pleads theſe pleas, muſt 
plead over no? guilty to the telo- 
ny, tor it the pleas be adjudged 


againtt 
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A TABLE OF THE PRINCIPAL MATFERS 


againſt him, yet he fhall be. 


ut. Page 
955, 256 
Where one may plead to: juril- 
diction of court without anfwer- 
ing to the felony 1. 256 
If one by plea confeſs the fa, he 
need not anſwer to the felony 
but he may in that caſe, if he 
will, plead over to the felony ib 
Tf one be indifted or appealed of 
felony, and he will demur to 


| tried: on not guilty 


the appeal or indictment, and 


it be adjudged againſt him, he 
ſhall be hanged, for it 1s a con- 
 feffion of the inditment; he 
may take all exceptions to 1n- 
dictment or appeal, as might 
| Have been taken on demurrer, 
either before his plea, or in ar- 
reſt of jadgment 11. 257 
In caſe of demurrer no judgment 
of peine fort & dure can be 
wen Wd 1b 
Plea to the felony confiſts of nox 
guilty, (whereto clerk joins iſſue 
_ cul, prift,) and the putting him- 
 felf on his country | ib 
If either of theſe fail, it is in law 
ſtanding mute, either in treaſon 
or felony il. 258 
In treaſon or felony there can be 
no jultification, as /e defendendo, 

wm /{- 1 
But on not guilty he ſhall have the 


advantage of all fuch defenſes ub 


If dureſs and compulſion from 
others, £©c. will excuſe him, 
jury on the general ifſue ought 
to find accordingly it. 258, 259 

Where matter appears not to be 
felony, prifoner on not guilty 
pleaded may be acquitted 

ij. 303, 304% 

Where party is convict within be- 
ing burnt in the hand, plea of 
auterfoits acquit, and hail hits cler- 

, as good a plea as before 18 
liz. * | n. 390 

If priſoner plead a pardon, how it 
concludes, and what judgment 
entered 11. 391, 392 

What concluſion of plea of auter- 


foits acquit, or conviet, or at-_ 


taint de meſme felony ; moſt com« 
monly -priſoner pleads over not 
guilty ut. Page 238, 248, 255, 
200, 392 

How ſuch pleais confeſſed by 4ing's 
attorney, or coroner ib 


If one plead in bar to the indiQ- 


ment, yet if indictment infuf- 
ficient, whether eat fine die, ſhall 
be applied to inſufficiency of 
indictment, or plea in bar 
11. 393, 394 
Reafonable to have the ear /ine die 
ſpecial in that caſe, and how 
Oh ii. 393 
If entry of judgment of acquittal 
be quod eat inde quietus, prifoner 
cannot be arraigned again, tho 
inditment inſufficient 1, 394, 
399 
One indiRed of murder or man- 
ſlaughter, on »or guilty the Tpe- 
cial matter is found, or jury ac- 
quits him, judgment 1s quod eat 
inde quictus, itis a perpetual bar; 
ſo, if found guilty /e defendendo, 
judgment is quod expetet gratiame 
regis. 11, 395 


For pleas in abatement, Vide gz 


batement. 
Vide Judgments . 


Polygamy. 


1 Jac. Bigamy, or [rather] Po- 
Iygamp felony within clergy 692 
Caſes excepted out of the a# ib 
Difference, where firſt wife mar- 
_ ried beyond ſea, and ſecond here, 
and 2 conver ſo 692, 693 


A feme takes baron in Holland, and 


during his life marries another 
there, then true huſband dies, 
the (fecond living) marries a 
third here, dehors the aff 693 
But if, living firſt, ſhe had mar- 
ried third in England, felony 
within it 1b 
Where notice of party's being alive 
neceſſary, or not ib 
What beyond /eas, and what with- 
in King's dominions, quoad this 
att ib 
Having 


CONTAINED IN 


Having two wives, one of which 
is divorced a men/4 © thors not 
within it; if divorced can/d4 /#- 
vitie, whether within it Page 

694 

Where divorce @ winculo matrimo- 
zii, either party without provi- 
ſo in a&# may freely marry ib 

If wife be divorced from the huſ- 
band cauſd adulterit vel /@vitiz, 
wvinculum matrimoni not diſ- 
folved; but contra, if pn 
cauſa aonſanguinitatis vel Ppre- 
ey” - | 124, 381 


Where divorce 2 vinculo, and one. 


appeals marriage pending ap- 
ous dehors the aft; contra, if 
entence of divorce repealed 694 
If either within age of conſent, 
ſecond marriage not within az? ; 
but contra, it feme of twelve, 
and man of forrteen 1b 
Trial direfted to be where party 
taken; he may be indicted, 
where ſecond marriage was, tho 
never taken 
Marriage to a former huſband, ſe- 
cond being alive, ſimply void 693 


Pope, Vide Religion, 


Praemunire., 


1 Mar. repeals all proemunires en- 
acted in or after 1 H. 8. 308 


Vide Relicion, | 
Prerogative, Vide King, 


Preſcription, 


Why deodands, goods of felons of 
themſelves, felons and outlaws 
cannot be claimed by preſcrip- 
tion - #19 


Prefentment, 


A more comprehenſive term than 
anditment u.* 152, 153 


694, 695, 705 


THE TWO PARTS. 


Some preſeniments of themſelves 


convictions and not traverſable, 
others not ſo, but in nature of 
informations, and therefore tra- 
verſable it. Page 153, 154, 155 
Preſentment of a felo de /e before 
_ juſtices of peace, ar over and 
terminer, traverſable by the ex- 
ecutor ii. 154 
Why coroner's inqueſt of a fugam 


fectt 1s conclufive, and not that 


of grand inqueſt, or petit jury ib 
If party be preſented to have ſuf- 
ered an eſcape, becauſe at leaſt 
he 1s to be fined, he ſhall have 
his traverſe to it ib 


But if eſcape be preſented upon a_ 


vill, it is not traverſable, and 

why .. G03. 8-15S 

Indictment againſt city of London 
for an eſcape traverſable 

| | 1. 154%, 155 

A preſentment of a riot, or force- 

able detainer by a juſtice, or two 

juſtices of peace is a conviftion 

by feat. ii. 155 


Prefentment of juſtices of peace of 


default in repairs ofan highway, 


_ traverſable ib 


Inqueſts muft be returned to be 
prob: & levales homines de comi- 


tatu predidto | i, 167 


For preſentment» before coroner, 
Vide Coroner. | 
Vide Jnqueft of Office, 


Prieſf, Vide Clergy, Felony 
by Statute, Religion, 


Principal and Acceſlary. 


Who ſhall be ſaid principals in fe-. 
lony i the firſt and fecond de- 


gree 233, 437, 615 
Acceſſaries before and after de- 
{cribed 233, 613, 615, 618 
In treaſon no acceſſaries but all 
principals, ſo procurer before 
or a knowing receiver after ; 
but whether a knowing receiver 
of a counterfeiter of the great, or 
privy ſeal, or the coin-be a prin= 
cipal in treaſlun 234, 237, 613 
= | Whether 
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A TABLE OF THE PRINCIPAL MATTERS 


Whether receipt of a felon after 
attainder in ſame county makes 
an acceſſary without notice 

| Page 323, 622 

Conſenting to a felony makes a 
man principal or accefſary, bare 
concealing, only miſpriftion 374 

Tf fervant or wife be of confede- 

Tracy to kill the huſband or maſ- 

ter, and be in ſame houle 

where he is killed, tho not in 

_ ſfame-room, they are principals, 
_ and guilty of petit treaſon, for 

it is a preſence; and fo in other 

caſes 379, 439 


There are principals andacceſlaries 


both before and after in petit 
treaſon 381 
one take poiſon by perſuaſion, 
but in abſence. of another, and 
die of it, perſuader is principal 
m murder 431 
Counſelling, commanding, or di- 
reCting killing a man, if he that 
counſels, £'c, be abſent, makes 
him acceſſary before to the mur- 

- Gar. -: 435 
In caſe of poiſoning, he that coun- 
fels another to give poiſon, if 
he doth it, he, who counſels it, 

_ if abſent, but acceſſary before 
435, 615 
He, who lays, or gives poiſon, tho 
abſent when taken, 1s a princi- 
pal -* '1b 
If 4. command B. to beat C. and 
he beat him to death, murder in 
B. and if A. be preſent, mur- 
der in him alſo; it abſent, he is 
__accefſary 1b 
If A. counſels B. to poifon his wife, 
B. obtains poiſon from A. and 
gives it his wife, who. igno- 
rantly gives it to a child, this 1s 
murder in B. but 4. who was 
abſent, is not acceſſary to the 
murder, becauſe the command 
ſhall be conſtrued ſtricily 436 
If 4. counſel B. to beat C. with a 
ſmall wand, if B. beat him to 
death with a great club, 4. is 
not acceſſar 1b 
If 4. counſel B. to kill C. and be- 
tore the fa done countermands 


it, if B. does it afterwards, 
is murder in B. but 4. not ac- 
ceſlary Page 436, 452 
In manſlaughter there can be no 
acceſſaries before, nor in homi- 
cide /e defendendo 431, 459 
If 4. be indited of murder, and 
B. as acceſſary before by pro- 
curement, and 4. be found guilt 
only of manſlaughter, B. ſhall 


be diſcharged 1b 
All preſent and aſliſting to mur- 
der, principals 1b 


In burglary or robbery, thoſe who 
watch at lane's end, £&c. ths 
not actually preſent, burglars, 
or robbers 439, 534, 537, 555, 

203 

Otherwiſe on 39 Eliz. that a# 
binds up exclufion of clergy to 
ſtealing in the houſe 537 

Perſons ready to aid, tho but 
lookers on, principals ib 

Divers come with one afſent to do 
miſchief, as to kill, rob, beat, 
&c. and in execution thereof 
one commits murder, all princi- 
pals 440, 441 

Divers aiming to rob a perſon 
charge him with os one. 

robs him, robbery in all; but 
without ſuch intent, reſt not 
guilty ib 

If 4. comes in company with B. 
to beat C. and B. beat him ſa 
that he dies, 4. is principal ib 

Several rioters in a houſe, ſome 
iſſue out and murder one within 
view, who came to conſtable's 
aſliſtance, all within the houſe 
who abetted the aſſault, princt- 
pals | 463 

1 Fac. ouſts none of clergy but 
him who ſtabs, not even perſons 
preſent and aſfliſting _ 468 

Wi here principal agent ſhall be ex- 
cuſed from felony, and princi- 
pal in ſecond degree be 94 

All that come in company to rob, 
principals, tho one only do it 533 

Where one may be principal mn 
robbery, tho neither actually 
preſent at the aſſault, nor rob- 

bery, 


CONTAINED IN THE TWO PARTS. 


bery, nor aſſenting thereto 
In 4s making felony acceſfaries 
oefore and after implied 613, 
614, 615, 632, 644, 704 
Whether a&# making offenle telony 
in offenders, their counſellors; 
procurers and. abettors, an 
being filent as to acceſſaries 
after, extends not to acceſſaries 
after | ae 704 


vl 


In treaſon, whether principal in 


firſt degree ſhall be tried be- 
fore thoſe in ſecond degree 

Ne 613. 11. 223 

In caſes criminal, not capital, no 
_  acceſſaries 530, 613, 616, 618 
Acceſſaries after to crimes not ca- 


pital by receiving offenders can- 


not be in law under any penal- 
ties as acceſſaries, unlels the as 
inducing the penalties extend 
to receivers, or comforters, as 
__fome do 613 
Maintainers in certain as denote 
maintainers of offenſe, and not 
parties _ 1b 


Where an a& makes a felony, it 


incidently makes ſuch acceſlaries 
as would be acceſſaries before or 


after to a felony at common. 


law, but the ſpecial penning 
ſometimes varies the caſe 613, 
LEE 614, 615, 632 
But if the a# expreſs acceſlaries 
before and not after, there can 
be no acceſſaries after 614 
- Acceſlaries after an offenſe of a 
lower degree than acceſſaries 
before 614, 615 
Procerers, counſellors and abettors 
Import acceffaries before 614 
Receivers or comforters acceſſarics 
__- ib 
In offenſes unpremeditated no ac- 
ceflaries before, as per infortu- 
nium, Ofc. 615, 616 
Words of bare permiſſion make 
not an acceſſary 616 
All preſent, when poiſon infuſed, 
principals; but hiring another 
to do it, without being preſent, 
makes him only acceffary ib 
Vou- 3M. - as 


Page 534, 537, 538, 


A. gets B. with child, and before 


Buying materials of poiſon makes 
party only acceffſary Page 616 
Where the execution varies from 
the command in perſon ſlain, or 
in nature of offenſe, commander 

is not acceſfary ; contra, where 
offenſe is only varied in degree 
G1T 


| the birth counſels B. to kill it, 
child is born, B. murders it, A. 
acceſſary | ib 


Where the inſtrument, as a mad- 


man, or wild beaſt cannot be a 
principal, party, tho abſent, is 
principal ib 
A. commands B. to kill C. and 
before the fat repents and coun- 
termands it, yet B. kills him, 
4, not acceſlary; contra, if he 
had not countermanded it 618 
A. knows B. hath committed a 
_ felony, but conceals it, not fe- 
| lony, but miſprifion | 1b 
A. fees B. commit a felony, but 
_ conſents not, nor takes care to 
apprehend him, not acceſſary, 
but finable 1b 
A. knowingly ſuffers a felon in his 
houſe to eſcape before arreſt, 


not accefſary ; but contra, if cor-. 


ruptes by money 619 
SO 1 
ceive purſuers, this being an 
af, and not bare omiſſion, he 
15 acceſſar 1 
A. hath his goods ſtolen by B. if 
A. receives his goods without 
any contra to favour him, it is 
lawful; but otherwiſe theſt-bote, 
| but yet A. notacceſſary ib 
Where receipt of {tolen goods  be- 
fore 3 © 4 W. & M, &c.] 
made an acceſſary, or not 619, 
620. it. 150 
Relieving a traitor or felon in pri- 
{on or bailed out, makes not an 
acceſſary | ' 620, 621 
Conveying inſtruments to a felon 
| to break priſon, or bribing gao- 
ler to ſuffer an eſcape makes an 
accelſlary 621 


K k 4 | Writing | 
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A TABLE OF -THE PRINCIPAL MATTERS 


Writing in. favour of a felon for 
his deliverance, or inſtrufting 
him to read to fave him by his 
clergy makes not party an ac- 
ceſlary Page 621 
Tf 4. be committed for felony, and 
B. an attorney, adviſethe Reads 
of 4. to write to the witneſſes 
not to appear againſt him, who 
writes accordingly, this makes 


' ceiſary, but puniſhable, and 
how WF, i 
A huſband receiving the wife may 
be an acceſlary, but not wife 
for receiving the huſband wb 
If the wite alone, without” his pri- 
vity, receive a felon, ſhe only 
acceſlary 1b 
If they jointly receive a felon, tt is 
only the act of the huſband ib 


Accetlary cannot be, unleſs felony 


committed ;. 4. wounds B. dan- 
gerouſly, C. receives A. then 
__ dies, C. not acceſlary. 622 
One may be acceſſary to an accel- 
fary by receiving him, knowing 
him to be an acceſlary to felony 
Gas nog ib 
No acceſſary m receipt of a felon, 
without knowing that the party 
hath committed a felony 1b 


Acceſſary may be indicted with ' 


principal, or ſeyerally 623. 11. 
223 

An acceſſary before or after in an- 
other county, than were prin- 
cipal felony committed, diſpu- 
niſhable at common law ub 
By 2 & 3 F. 6. acceſſary indi&- 
able m county where accefjary, 
and to be tried there; this a# 
gives No power to juſtices of 
peace 623, 11. 44 
Jultices before whom foreign ac- 
cellary 1s, ſhall write to thole be- 
fore whom principal 1s attaint, 
for record of attainder, and how 
the writ is to be 623 
Proceſs of outlawry muſt ſtay a- 
gainſt acceſſary till principal 
attaint 623, tt. 200 
Acceſſary ſhallnot anſwer till prin- 
cipal be tried, but otherwite, if 


| he will wave benefit of the.law 
453-0. "O88 023+ it. 200 
But if he wave it, necelfary to re- 
fpite judgment till principal be 
convict and attaint, for ;f prin- 

bo ew be after acquit, conviction 

of acceſſary annulled ; but if ac- 
quit of the acceſlary, acquittal 
- - 624. 11, 224 


. gO : 
Tf he be indicted as acceſſary to 
neither B. nor the friends ac- 


three, he ſhall not be arraigned 
_ till all the principals be attaint 
or outlawed; but if he be in- 
dicted as acceffſary to one of 
them only, if that one be attaint, 
tho the others be not, he ſhall 
be arraigned 624. ii. 200, 20k 
But the court may, if he be indit- 
ed as acceſſary to three, arraign 
him only as acceffary to the par- 
ty attaint, and if acquit of that, 
may be arraigned de novo as 
acceſſary te the other two 624. 
1. 200, 201 


Beſt to reſpite arraignment of ac- 


eeſſary till all principals appear, 
or be outlawed 1b 
If principal and acceſſary appear, 
and plead together, they may 

| be tried by fame inqueſt ; but 
principal muſt be firſt, convict 
and attaint, and how jury to be 
charged. 624. 11, 223 
If principal plead in bar, or a- 
batement, acceſſary not to an- 
fwer till plea determined; if 
plea maintained, acceſſary dil- 
charged, if over ruled, principal 
ſhall plead over to felony, and 
may be acquitted ib 
If 4. be attaint of murder on au 
appeal, and then A. is indicted 
of murder as principal, and B. 
as acceſſary, principal pleads 
former attainder, B. ſhall not be 
put to an{wer as acceſſary, be- 
cauſe he is not attaint upon ſame 
ſuit ; and fo it 1s, if attainder 

_ of 4. were firſt on the appeal 
Ns 62> 

If principal was acquit, or convict, 
and had his clergy, a pardon, 
tc. accefſary ſhould not [before 

1 Anne] have been arraigned; 

h contr ay 


- - CONTAINED IN THE TWO PARTS. ' 


contra,if aſterattainder Page 598 

| 625 

if principal be erroneouſly attaint, 
acceſſary ſhall be arraigned, but 
principal reverſing his attainder, 


reverleth alſo attainder of accel- ' 


ny”; : 625 
One acquit as principal cannot be 
indicted as acceſſary before, but 
acquit as acceſlary before or after 
may be arraigned as principal 

| 625, 626. ii. 244 

But one acquit as principal or ac- 
ceſſary before may be indicted as 
acceſlary after © 626. ii. 244 


Acceſſary to crimes within 28 H.8. 


of trial of treaſons, &C. upon the 
high ſea, not puniſhable there- 
by, but by the marine Jaw. 

: \ | Th IT, 18 
Principal in murder in ſecond de- 

| gree, may be arraigned and tried 
before principal-in firſt degree 

| 437. uu. 223 
Lately acceſſary, ifhe appear, hath 


| been ans, qr and put to plead, 


but proceſs againſt inqueſt and 
trial ceaſeth, till principal come 
in, or be attaint by outlawry 
| ns 9. 
 Acceſſary may pray proceſs againſt 
principal, and therefore, if ac- 
_ ceſfary acquitted before princi- 
pal tried, it is a good acquittal; 
and it convict, a good convic- 
tion ; but no judgment ſhall be 
given on conviction, tall princi- 
pal tried 1b 


If 4. be arreſted, or in priſon for 


felony, and B. reſcue hun, or 
the gaoler ſuffer a voluntary e- 
icape, tho they may be preſently 


mdicted; yet- they ſhall not be 


arraigned till 4. be convict, or 
attaint by judgment, or outlaw- 
ed; for if A. be acquitted on 
the indictment, the reſcuer, or 
gaoler ſhall be diſcharged 237, 
238, 591, 598. ii, 224 
How far a wife may be acceſſary to 
her huſoand's treaſon, or felony. 
Vide Covirture, 


| 
| 


Priſon. Vide Arreſt, Breach 
of Priton, Commitment, 
Glcape, Gaol, &c. | 


Privilege, Vide Fabeas Cor- 
_ pUS., 


Procedendo, Vide Certiorari, 


Precels, 


Regularly no proceſs iſſues in king's 


name to take a felon, unleſs on 
indictment, or matter of record 
in court Page 575, 576. 1.113 
Of the writ de /ecuritate pacts 
51, 52 


In all caſes king's writs directed to 


ſheriff, which he executes per /e, 
or by his warrant to his bailifts 
977 


Sheriffs or bailiffs may require 


any one to aſhſt in the execu- 
tion | oo 
If above two coroners in a county, 
and a writ is directed coronatori- 
bus, tho one dies, whilit plural 
number remains, a return by the 
coroners is good; but if only 
one ſurvivor, he cannot execute 
and return it till another made 

| ll. 56. 

But if two coroners in a county, or 
more, one may execute the writ, 
as in caſe of an exigent, but re- 
turn muſt be in name of corona- 
tores ib 
Coroner on appeal in his county 
may iſſue proceſs to take ap- 
pellee. | 11. 68 
But if only a coroner of a franchiſe, 
whether he may make precept 
to (heriff to attach him. . 1h 
He cannot make precept to bailiff 
of a franchiſe, becauſe bailiff of 

a franchiſe cannot execute pro- ' 


ceſs” within it but by ſheriff's 


_ mandate 1b 
Proceſs after indictment iſſued from 
a ſeſſions of the peace is always 
in #ing's name it, 113 


'K k 2 On. 


A TABLE OF THE PRINCIPAL MATTERS 


On indiQment or information pre- 
ferred on a penal law, capias not 
firſt proceſs, but venire fac. and 
diftringas, and in caſes of infor- 
mation no proceſs of outlawry at 
all till 21 Fac. it. Page 113 

Superſedeas on a prohibition 1ſſues 
from chancery in vacation, from 
B. R. um term 1, 147 

Of the writ de odio & atid; its 
different names 

_ Why diſuſed x. 1b 

Party to be bailed by twelve per- 

1b 


ſons 


Tho inditments be not diſconti- 
nued by demiſe of the king; in 


fome caſes proceſs are ii. 189, 


209 


In indiments of treſpaſs vVenire 


Fac. firſt proceſs, and when nor: 
et inventus is returned, cap. and 
exigent | 1. 194 


All procefs on an inditment, and 


generally all proceſs for the &:ng 
are with a non omittas, &c. 
5. hl | 577. Ul. 22+ 
By virtue thereof ſheriff may en- 


ter into any liberty to execute. 


the ſame _ . H, 224 
If party be in his own houſe, or 
in the houſe of another, and 
doors be fhut, and ſheriff having 
given notice of his proceſs de- 
mand admittance, and the doors 
be mot opened, he may break 
open the doors, and enter to 


take the offender ib 
For jury proceſs. Vide Trial. 
For proce/5 in outlawry, - Vide 


Dutliawry. 

For warrants, Vide JArreff, Juſ- 
tices of aces ; | 
Vide Certiorari, Eabeas Cor- 

PUB, 


Property, 


. One bath a property ratione loci 
privilegii & impotentie, in young 
beaſts and birds fere nature in 
his park POR 0s 511 
A lodger hath a ſpecial property 
in his chamber 554 


' Vide Burglary, 


1. 148 


Artifieial acceſſions by adjundion, 
commixtion, and ſpecification 
Page 513 

| Indictment, 

Larciny, &c. 


urveyors. Vide Felony by 
D re. FOE 


| Queen, 
QUEEN regent, who 
married, holds her ſovereign- 
ty as intirely as if ſhe were ſole 
Who fhall be ſaid a queen within 
35 E. 3 de proditionibus, Vide 
T reaſon, OR. 


Rape, 


ELONY at common law, then 
by ſtatute made by miſde- 
meanor, and by 13 E. 1. felony 
again ..- > ONT, : 632 
How antiently puniſhed; but it 
was in the woman's power to 

ſave raviſher by marriage 627 
Not inquirable in a Leer or Turn 
A *_  » 627, 632. 11. 69 
Rape defined 4-2. 28 
Carnal knowledge of a girl under 

ten, felony without clergy, by 

18 Eliz, 630 
If above ten, and nnder twelve 

(deins age of conſent to mar- 


- Tiage) tho ſhe conſent, it is a 


rape 631 
Debet efſe penetratio, as well as 
emiſſio 628 
Leaſt penetration ab/que emiffone 
makes it a rape ib 
An aider a raviſher - 1Þ 
Keeping a woman as concubine 
before the rape, antiently a 
good exception, and now may 
be evidence of aſſent 1b 
Hyſband cannot commit it on his 
wite 629 
But aiding another to commit it 
upon her, indictable as a rape, 
tho wife cannot have appeal of 

_ it againſt her huſband ib 
Wile 


CONTAINED IN THE TWO PARTS. 


Wife in ſuch a caſe 'may be a wit- 
neſs againſt her huſhand Page 
629 

Infant under fourteen. preſumed 
incapax, tho he may be princi- 
pal in aiding, £%c. 630 
Conſent on menace of death ex- 


 cuſeth not | 631 


Mulier vi oppreſſa concipere poteft 
ib 


Subſequent conſent not extorted 
creates a bar of her appeal, but 


ravither inditable 632 
Jn ſuch caſe who ſhall have the ap- 
peal 631, 632 


What forfeitures the raviſher and 
raviſhed afſenting incur by ſta- 


tute: 0 631 
' There may be acceſſaries before 
and after -.- 6 


Freſh diſcovery and purſuit ne- 

cellary on part of raviſhed 632, 
| RD SBEE 633 
Year and .day not allowed for 
. bringing appeal, but it is in 

diſcretion of court 633 
- Principals ouſted of clergy, but 


not acceſ[aries before or after ib 


What neceſſary concurring evi- 
dence ta confirm that of the ra- 
viſhed 633, 634, 635 

Where an infant raviſhed ſhall be 


heard without oath 634, 635 


Accuſation of a rape eaſily made, 
hard to be proved, and harder 
to be defended by the accuſed, 


_ » tho never ſo innocent, and ma- 


ny inſtancgs theregf 635, 636. 


Il. 290 
Realm. 


| Realm of England comprehends 


the narrow fleas, invading king's 
ſhips in the ſame, kwvying war 
en ſon realm within 25 E. 3. 154 
Jreland, tho part of domintons of 


this crown, yet no part of the 


realm of Englang, nor infra qua- 
tuor Maria 155 

The like $4 of Scotlang, 
even While it was under the 
power of the crown of England, 
as in ſometimes of E. 1], and 


&«. 4 1b 


Iftes of Man, Ferſey, Guernſey, fc. 


tho parcel of dominions of this 
crown, for- what purpole they 
are not within the realm, Page 

156 


| For trial of foreign treaſons, and of 


an offenſe made felony by ſtatute, 


' confifling partly in the realm, 


partly out, Vide County, 
What ſhall be ſaid beyond ſeas, and 

what within hing's dominions 

with reſped? to 1 Jac, of big amy. 
Vide Polygamy, 


Whether receipt of a felon after 


attainder in ſame county, makes 
an acceſlary /az; notice 323, 


- 622 


Vide Forcible Marriage, Prin- 
_C4pal and Acceſſary, &c. | 


Recognizance. Vide Bail, Juſ- 
tice of Peace. 


Record, 


A judge fined for raiſing a record 


646 
On Weftn. 1. an attorney, impri- 
_ ſoned for a year aud a day, and 


baniſhed the court C. B. for 


 embezzling part of a record 
| , | 647 
If a clerk had made a miſentry of 
record, the judge of the court 
might ore tenus have rectified it, 
tho ſometime after ib 
A judge of record is guaft a living 
record, and controuls the entr 


of the clerk ib 
King's title being of record muſt be 


avaided by record 11. 205 
Judgment ot record to be avoided 
by record 1. 207 


Acquitta] granny a warrant for 
_ entry of the judgment at any 
time after 1. 243 


By 8 H. 6. fealing, carrying away, 


'or avoiding records, felony, cler- 
gy allowed 645, 646, 653 


Kks Felopy 
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Felony mn printipals and acceſſa- 
ries before Page 645, 646 
Expoſition on this a: 645 to 653 
Puniſhment of this offenſe before 
' the a&# 646 to 649 
If judgment thereby be rever- 
ſible, tho not reverſed, it is 
within the a& - 4.4% +0 
W hat records are within it 649, 
| "= 850 
No difference, whether judgment 
be in a criminal or civil caſe, 
or whether reverſible by errer or 
- plea | 
It it be in affirmance of judg- 
__ ment, puniſhable as a miſde- 


meanor, but not felony 650, 


| Þ ©... DL 
_ But if 4. be ſued by origizal to 
- exigent and outlawed, and af- 
_ terwards exigent is made B. by 


one man, and original the fame 


| by another, felony in him who 
Taled ori ina!, and in him #lſo 
who rebel exigent | 601 
If this offenſe ariſe in two coun- 
ties, diſpuniſhable as felony, 
but puniſhable as miſpriſion in 
_ either 651, 652, 653 
Juſtices of either bench enabled to 
_ -hear and determine it, and C; 
B. has ,conuſance, tho offenſe 
m record of B. R. 651 
Trial to be by party-jury of clerks 


and- others We ib 
C. B. may take inditments there- 
of CN ib 


Indiftment may 
clerks alone, or 
alone, or both; but trial to be 
by party-jury only ib 

In what county to be tried 652 

Where by ſpecial commiſſion jb 

Where inditment removable in 
B. R. 1b 

It offenfe committed in London, 
mayor not to be named in com- 
mittion = ib 

1 Jac. acknowled2 ing fine, recovery, 
deed inrolled, ftatute or recopm- 


zance, bail or judgment in name of 
another not privy to ſame, felony, 


clergy ouſted, but no eorrup- 
| tion of blood, ur. loſs of dower 
4 626 


650 


be taken by 


foreigners 


A TABLE OF THE PRINCIPAL MATTERS 


Bail taken, but not filed, not 
within this a#, [but fince made 
felony] Page 696 

Haw record of acguittal or convice 
tion ſhall be pleaded, ſhewn forth, 
or certified upon plea of auterftoits 
acquit, &c. and where nul tiel 
record pleadable, or not, Vide 

les. 

Vide Amendment, Chancery, 

Certiorari, | 


| Recuſant. Vide Religion, 


Relation, Vide Felo de ſe, For- 
RIA ood Kwong 


Here/y in common ſpeech compre- 
 hended apoftacy, witchcraft, and 
formal hereſy 383 
Apoftacy defined ib 
What the puniſhment of it by the 
_ old laws here, and by the impe- 
rial laws , 20 
Soliciting others to apofacy molt 
penal ib 
Witchcraft antiently puniſhed by 
writ de heretico comburendo 1Þ 
Hereſy variouſly defined 383,-384 
The definition of the papal cano- 
niſts makes the ſmalleſt devia- 
tion from them 4ere/y 41} 
Who the judge of here/y according 
to the common and imperial 
law 364, 385 


The folemnity that accompanied 


the degredation of one in or- 
ders 384, 385, 389 
Inguiftors thereunto deputed by 
the pope, or ordinary 384, 
Se) | 385 

Heretics diſtinguiſhed into ſeveral 
MALE: 5 385 
A ſimple heretic deffmed  1Þ 
Difmniffed on abjuring fpecially 
the ot com ge opimon,' or ge- 
nerally all heretical EE 

DO I 

The latter abjurstion required of 
| thoſe, that were graviier /u/- 
pets 385, 380 


- Who 


CONTAINED IN THE TWO PARTS: 


Who ſhall be ſaid hereticus contu- 
max Page 386 
Who a relap/ed heretic ib 
If after conviction heretic abjured 
his opinion, his life was faved; 
but if he relapſed after abjura- 
tion, then delivered over to fe- 
cular power; no ſuſpenfion of 
ſentence _ 386, 387 
By civil and canon law convicting 
and ſentencing heretics were 
left to the ecclefiaſtical judge, 
without which civil juriſdiction 


could not puniſh _ 387 
Several penalties conſequential on 
fentence of hereſy ib 


Whence burning all heretics in- 
diſtintly, if pertinacious or re- 
| lapſed, took its riſe. 388 
Penalties by canon law go no fur- 
ther than eccleſiaſtical cenſures, 
and what theſe are ib 
| Secular power made the miniſter 
In execution of heretics 389 
Princes were not ſuffered to ſhew 
any courteſy to heretics. ib 
When fentence given by the-ordi- 
nary, he was delivered over to 
the lay officer, and then a man- 


date iffnued from chief magiſtrate 


to execute offender ib 
Reflections on the miſerable ſer- 
 vitude of chrilttans under the 
papal hierarchy 389, 390 


How the law and uſage obtained 


here touching heretics before 
RK. -f 390 to 396 
Fitzherbert miſtaken in ſaying, that 
the writ de heretico comburendo 
iſſued only in caſe of a relapſe 
. Og 394 
Death rarely inflitted on heretics 
before R. 2. | ib 
Dro jure goods forfeit for honey 
before2 H.5, i 
Of here/y in the times of R. 2, 
H. 4. H. 5. and to to 25 H. 8. 
; 395 to 402 
The power of the dioceſan touch- 
ing hereſy by 2 H, 4. and an ex- 
polition thereon 395 to 400, 
409, 410 
Temporal judge might incidently 
have taken notice, whether a 


tenet was hereſy or not, and tho 


dioceſan had ſo certified, tem- 


poral judge might have delivered 
party impriſoned on habeas cor- 
pus, and falſe impriſonment lay 
againſt party detaining him 


Page 400, 407, 408 


Expoſition on 2 AF. 7. againſt e- 
retics and Lollards 401 


What the method of proceeding, 


and how the law touching he- 
retics and their puniſhment 
ſtood from 25 ZH. 8. until fr/? of 
Eliz. and from that time to the 
time the author wrote 401 to 411 
1 Eliz. defines hereſy 408, 409 
Expohition on that ad? 404 to 411 


It ſet firſt boundary to hereſy 406 ” 
8:gnificavit of conviction ought to 


have contained (even at com- 


mon law} the particular hereſy, 


without it no writ de heretico 


comburendo ought to have iſſued 


-407, 408 


Whether conviftion of heretics 


was practiſed in queen Eliza- 
beth's time 405 
9 Fac. two men convict of Ariani/m 
before the dioceſan burnt by writ 
de heretico comburendo _uÞ 
[This writ is taken away by 29 
(ar. 2. hereſy how puniſhable at 
this time, vide in notis] 410 
Great -privileges granted to the 
clergy by antient kings and 
ſtates i. 323, 324 
In ſome kingdoms double ſupreme 
power; regnum eccleſiaſticum & 
ſeculare; former only dependent 
on the pope, the latter ſubord1- 


nate to the former, ſo regnum 


ſub graviori regno Ul. 324 
The original of ſanQtuary, and 
original and progreſs of privi- 
legium clericale 11. 323 to 330 


The clergy claimed their privi- | 
leges jure divino ii. 323, 324. 


SanQuary ouſted by ſtatute 605 
Supremacy of king in matters ec- 
clefiaſtical, a moſt unqueſtion- 
able right of the crown 75 
Of the papal encroachments there- 
on, and alſo on his lovereignty 
in matters civil under pretence 


Kk4 of 


} 
| 
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of in' ordine ad fſpiritualia 
| . Page 16 
Bringing in pope*s bulls againſt com- 
mon law, and ſpmetimes antient- 


ly puniſhed as treaſon - 643 


Felony by 13 R. 2. ib 
By 13 E1:z. the offenſe as well in 


the bringers in of theſe bulls, &C. 
as executors thereof, treaſon as 


well in ecclefiaſtics as laymen ib 


By 35 Elzz. penalty of di/uadin 
"Hoa chore; ddd of to 
cles 688, 689, 690 
Non-conformity within three months 
after convittion, party ſhall ab- 
zure the realm | ib 

Net departing, or returning, felon 
without clergy - | 4 
Submitting diſcharged of the pe- 
_ nalty of this a# 5-504. 
Relapjing loſeth benefit of the ſub- 
miſſion ib 
Penalty for retaining or relieving 
-recuſant after notice 1b 


Expoſition on this a 1b 
Circumſtances neceſſary to be al- 
ledged and proved " ib 


' By 35 Eliz. popifh recuſant refufing 


'to abjure, or after abjuration to 


depart felony without clergy 690 

Not to remove five miles from Lon- 

| Fg £02 ID 

By 1 Eliz. againſt maintaining any 
foreign  ecclefiaflical 


forfeiture of goods, Ec. ſecond 
icurs penalty of premunire, 
third treaſon 


PO OE TR 


_ ' firſt time 1b 
So refuſing to take the oath 
premacy 331 
Second offenſe in both caſes, trea- 
ſon | 1b 
Expoſition on th;s att $31, 332 
By 23 FE liz. reconciling or being re- 
conciled to the popiſh religion, 
where made treaſon; how in- 
larged by 3 Fuc. 333, 337, 338 
Expoſition on both theſe as ub 
What the religton eſtabliſhed with- 
1n 23 Eliz. 333 


authority 
within theſe realms, firſt offenſe + 


329, 330 
330 


of fu- 


Aiders and maintaiters of offendeys 
within 23 Eliz. and concealers 
of ſuch offenſes, how punithed 

Page 333 

By 27 Eliz. where a /ubjedf, not 
being a jeſuit, educated in a fo- 
reign ſeminary, and not returning 
after proclamation, or a popiſh 

prieft coming into the realm ſhall 
de guilty of treaſon _ 336 

Recetving of ſuch popiſh prieft know- 


ingly, telony ſans clergy 386, 
Sending relief to a ſeminary, a pre- 
munare | | 336 
Concealers of ſuch priefls, how 
puniſhed Ra. 337 


Juſtice of peace, to whom diſco- 
' very made, not informing one 
of the privy council, &c, ſhall 
forfeit 200 marks ib 


25 Eliz. a ſuſpeed jeſuit or prieft, 


refufing to anſwer direfly, to be 
impriſoned, till he ſhall mak 


dire anſwer 2 


Vide Clergy, Piſprifion. 


Reprieve. Vide Execution and 
* Reprieve, 


Reſcue, os 


Reſcue of one taken on general 
_ warrant to anſwer what ſhall be 
objeed, no cauſe being expreit, 
not felony | 578, 609 
He who reſcnes a felon, may be 
indicted, but ſhall not be ar- 
raigned till principal be convict 
or attaint 598, 607. wu}. 254 
Reſcuer is guafi acceſlary, if prin- 
cipal be convict and not attaint, 
but hath his clergy, or be ac- 
quitted, refcuer ſhall not be put 
to anſwer the reſcue, but be diſ- 
charged 11. 254 
If principal be found not guilty, or 
_ guilty of a crime not capitah 
reſcuer ought to be diſcharged, 
but he may be fined for the ref» 
eue --.; - 599, Ut, 254 
M Tho 


CONTAINED IN THE TWO PARTS. 


Tho -priſoner indited of ſeveral 


felonies, yet the reſcue makes 


but one Page 599 
A man arreſted on me/ye procels in 
carrying to gaol is reſcued, the 
return of the reſcue excuſeth the 


ſheriff; contra of an execution 


601, 602 
If a felon he attaint and carried to 


execution, and be reſgued from 


the ſheriff, ſheriff js puniſhable, 

| becauſe he ſhquld have taken 
ſufficient power wjth him 602 
Hinderance of arreſt of felon miſ- 
demeanor, but po felony 606 
Where arreſt of a felon lawful, rel- 
cue of him, felony ib 


If in cuſtady of a private man, nq- - 
tice that he is arreſted for felony 


neceſſary to make it felony z 
contra, if in cuſtody of an _ 
1 
Return of reſcue af a felon againſt 
A. by ſheriff not ſufficient to 


ut him to anſwer to it without ' 


indictment 0] 
If priſoner under cuſtody be reſ- 
cued or priſon broke by ſtran- 


vers Without his procurement, 


np felony in the priſoner, but 
felopy in the ſtrangers as a rel- 


cue; but if by his procurement, 


felony in þim as a breach of 
priſon | | ib 
If party reſcued be impriſaped for 
; rx thy and be reſcued befpre 
indiftment, what jndiftment 
muſt ſurmiſe; but if party be 
indited and taken by a cap. 
and reſcued, then there need 
only a recital that he was indit- 


_ ed prout, and taken and reſcued 


607 
| Vide Breach of Priſon, Glcape, 
. Treaſon, | 
Reffitution. 


The ſeyeral means of reſtitytian 
of goods ta party, from whom 
ſtolen 538 

On appeal of robbery, &c. and 
Eguviction theregn, goods con- 


tained in appeal were to be re. 
ſtored to appellant Page 538, 
| 539 
If he omit any in his appeal, they 
are confiſcate 538, 545 
If party brings appeal of robbery, 
 &c, and it appears appellee 
came to the goods by bailment, 
&c. without felony, plaintiff. 
forfeits his goods tq the 4ing for 
his falſe appeal _ ..- 599 
Where ane ſteals goods of divers 
men ſeverally, and one of them 
convicts offender on his appeal, 
| before Judgment reſt may pur» 
| ſue their appeals _ 
Ifjudgment he Joon againſt A. on 
the appeal of B, yet if appeal of 
C. were begun befqre the at-_ 
tainder, . ſhall be arraigned 
on appeal of C. becauſe he is to 
have reſtitution of his goods 
thereby ; ſecond trial at ſuit of 
C. only in nature of an inqueſt 
of office to intitle him to reſti- 
tution; whether the attainder 
be a bar to C. ib 
But if C. doth not commence his 
appeal before 4. is attaint, . 
ſhall not be arraigned thereon; 
| but if afterwards pardoned, he 
ſhall be arraigned at. ſuit of C. 
but contra, if attainder were at 
king's ſuit | ib 


. Where appellant ſhall have reſti- 


tution 540 


When he ſhall have reſtitution 


540, 541 


_ Of what things he ſhall have reſti- 


tution _ 541. 
It felon waive goods ſtolen without 
any purſuit after him, they are 
not in law bona waviatia, nor 
forfeit; but contra, if he waive 
them on purſuit ib 
This fprfeiture not like a ſtray, 
where, tho lord may ſeize, yet 
awner may retake it within year 
and day; but here true owner 
cannot ſeize his own goods, tho 
pn freſh ſuit within year and 
day. which 1s an expedient in 
the law to compel owner to pro- 
ſecute his appeal ib 

| Of 


i 


' 
| P 


A TABLE OF THE PRINCIPAL MATTERS. 


Of what things owner ſhall have 


reſtitution on 21 H. 8. he ſhould 
have had reſtitution of-on con- 
viction in appeal at common law 
Page 541 


Before this a no reſtitution or jn- 


This a# ſpeaking of #:ng's ſubjects 


Teftator robbed, thief convict on 
procurement of executor, he 


#7 


If 4. be robbed b 


* 


dictment 542 
extends to aliens robbed ib 
If fervant be robbed of maſter's 
money, and maſter or ſervant by 
procurement give evidence, and 
_ convict felon, maſter ſhall have 
a writ of reſtitution ' ib 


Refitution to be to party robbed, 
, FL Cap 


__ or owner - 


- 


y B. and C. and 
_ B. only is convict of robbery b 
evidence of 4. he ſhall have re- 
| fiitution ib 
Jf 4. be robbed of an ox by B. 
who fells him to C, who keeps 
the money in his hands, and at- 
ter kills the ox and ſells it, or 


if the money be feized in the 


| Hands of the thief, 4. may have 


a writ of reſtitution for the ma-. 


ney | 4b 
So it money be ſtolen,” and thief 
taken, he ſhall have reſtitution 
abt | 


| thall have reſtitution ib 
If goods be ftolen, and by thief 
ſold in market-overt, thief be- 
ing convicted on evidence of 
-party robbed, he ſhall have reſ- 
titution on this a2 of thing ſold 
542 to 547 


By 31 FEliz. notwithſtanding ſale 


of a horſe in market-overt, own- 
er may take him within fix 
months after the felony on proof 
_ of his property, which ſhews 


that after fix months he ſhall 


not have reſtitution 543 
Scrivener's ſhop no market-overt 


[for plate] by cuſtom of London 
By 31 Eliz, & 1 Jac. no /ale of 


flolen goods in London, Welt- 
minlter, or Southwark, or 20ith- 
in two miles #% a broker fhall 
change the property ib 


Two 


Shops in London a market-overt 


porn reſpect to goods uſually 
old thereim)] Page 543, 544 
Whether a ſale in market-overt had 
barred reſtitution in appeal 544 
A. commits a robbery, #:#ng's offi- 
cer feizeth goods ſtolen, and ſells 


them in market-overt, party 


robbed convicteth 4, on his 
appeal, he ſhall have reſtitution 
it he made freſh ſuit ib 
If offender be convict on evidence 
of ny robbed, or owner, he 
ſhall have reſtitution, tho there 
| were no freſh ſuit, or any in- 
quiry by inqueſt touching the 
ſame; but contra in appeal 545 
Owner prefers inditment againſt 
_ the thief, who flies, and is there- 
- on outlawed, owner ſhall have. 
reſtitution 1th 
erſons have their ſeveral 
goods ſtolen, tho thief convict- 


_ ed on the proſecution of one of 


them, the other mutt proſecute 
his indictment in order to have 
reſtitution of his goods 545, 

ba LEAF | n. 252 
Antiently if C, was attaint on in- 
_ dictment preferred by 4. and re- 
 Prieved tillanother teflions, and 
, then B. preferred indictment of 
another robbery committed on 

_ him by C. C. might if he would 
have pleaded to the countrey, 
and on convition B. ſhould 
have had reſtitution; but he 
might have pleaded autrefoits 
attaint, and have refuſed to 
have anſwered, and then B. 
ſhould have had no reſtitution ; 
but by 21 H. 8, court ought to 
Inquire by inqueſt of office 
touching robbery of B. and be- 
ing aſcertained thereby to grant 
reſtitution 545, 546. 11. 252 
Reſtitution by courſe of law, ei- 
ther by: taking his goods, or 
action -..546 
If 4. ſteal goods of B. and B. take 
his goods of 4. again to favour 
him, or maintain him, how 
puniſhable; but if he take them 
@zain without any tuch intent, 
no 


CONTAINED IN THE TWO PARTS. 


no offenſe, but juſtifiable 
; Page 546 
But after felon convicted, it can 
be no colour of crime to take 
his goods again, where he finds 
them, and why CON 
A, ſteals 507. ' in money of BE. 
_ A. is convitted and bath his 
clergy on proſecution of B. B. 
brings trover for it, and held it 
well lies; but contra, if before 
proſecution by indiftment party 
robbed brings trover, or if 


plaintiff in former: caſe had not 


given evidence on conviction 


546, 547 


A convi within clergy on being 
| burnt in the hand, ſhall be re- 
{tored to poſſeſhon of his lands 


il. 389 


For reſtitution of blood, Vide 


Corruption and Reffitution 
of Blood. ks 
Return. 


In temparal matters a general cauſe 
_ or return of hereſy or criminouſ- 
neſs, mſufficient; fgnificavuit of 
conviction of herely ought to 
contain particular hereſy 407, 

; ...  40$ 

Inſufficient cauſe of refuſal, or zo: 
admiſſion of a clerk, to alledge 


that he is crimino/us £&& non ido- 


neus, or that he is /chiſmaticus in- 
 weteratus | 407 


Literal numbers allowed in returns, 


tho not indictments - 11. 170 
Vide Certiorari, Yabeas Cor- 
pus, Wutlawry, Proceſs. 


Right, Vide Forfeiture, 
Riot. 


Where one may aſſemble people 
to defend his houſe by lawful 
means, which he cannot do with 
regard to a journey 445, 487, 


Where by common law and ſtas 
tutes, ſheriff, juſtices of peace, 
&'c, may raiſe a power to fup- 

reſs and take rioters; and 
where if they diſperſe not on pro+ 
clamation, and any of the riot- 
ers be killed, or maimed by jul. 

| tices, or thoſe aſſembled by 
them to ſuppreſs the riot, it 1s 
juſtifiable Page 53, 293, 294, 
| | 495, 496 

A preſentment of a riot by a jul- | 
tice, or two juſtices of peace, as 
caſe ſhall require, is a convic- 
tion by ſeveral a. 155 

Vide Arreſf, Homicide, Juſtice 
of Peace, Purder and Pan- 
Siaughter, Peace - Officers, 
Trealon, I 


River, 


Thames is alta wia regia, king's 
high ſtream | 536 

: Robbery. 
Defined 532 


What ingredients in robbery ib 
Something mult be feloniouſly ta- 
__ | ib 
A mere aſſault to rob without ta- 
king [till late a&#] only a miſ- 
demeanor I 
What a taking in law and fa 
$32, 533 
If a thief compel true-man by fear 
to ſwear to fetch him money, 
which he doth, and thief re» 
_ cetives it, robbery 1b 
If 4. aſſaults B. and demands his 
purſe, and B, delivers it, it is a. 
taking, and ſo if B. refuſe, and 
A. pray a loan or gift of money, 
which B. gives or lends, rob- 
bery ALS | 533 
So if B. throws his-purſe in a buſh 
and 4. takes it up, and carries 
it away, fo it Þ. flying from 


thief let fall his hat, and thief 
takes it, and carries it away, all 
cffe& of ſame fear + > 


| 


A TABLE OF THE PRINCIPAL MATTERS 


If 2 thief without weapon drawn 
bid party deliver his purſe, 


Which he doth, robbery, tho 


finding little in it he return it 
Page 533 
A.'s purſe being faſtened to bis gir- 
dle, B. aſſaults him to rob him, 
and in ſtruggling girdle breaks, 
and purſe falls to the ground, 
no robbery; but if B. take up 
the purſe, or if B. had purſe in 
his hand, and then girdle breaks, 
and ſtriving lets purfe fall to the 
ground, and never takes it up 
again, robbery LY 
Taking in the preſence is taking 
from the perſon, but to conſii- 
tute rabbery jt muſt be with put- 
_ ting 1n fear nt tb 
Tak:ng my cattle in my preſence, 
and putting me in fear, robbery 


1b 
Where one, neither in view, nor 


_ afſenting, nox preſent at robbery 
_ or affaudt may be guilty of rob- 
bery 534, 537, 538 


Where words of menace are uſed 


aſter taking and not before, lar- 
 ciny, not. robbery 534 
Tho thing taken be under 124. 
value, telony /ans clergy 


for it is not robbery there ib 
A. rides out with others with de- 
ſign to rob, he parts from his 
company, and purſues not his 
deſign, they afterwards commit 
| a robbery, A. not guilty 537 
Jf a robbery be committed before 
ſun-riſing, or after ſun-ſet, whilſt 
it is fo tar -day-light that the 
face of a man 1s diſcernible 
thereby, Hundred chargeable 
| 997 
4. intending to rob B. breaks a 
hole in his houſe, B. for fear 


throws out his money, which. 
A. takes and carries away, rob-_ 


bery WT 
| One indited for robbery in vid 
regid, or in al!4 vid, or alt4 vid 
 regid, and conviR, is ouſted of 
clergy; contra, if in vid vegid 


 pedefert ducent”, fc, 11. 349 


230 
— But in foreign county petit Jarciny, 


Proclamation de /igillo ami, when 


For robbing of Beufes. Vide dit» 
fons in titulo Burglary, 
_ Vide Hue and Cry, Larcinp, 


Rogues, Vide Felony by Sta- 
| tute» 


Sacrilege, Vide Clergy. 


Sale in Market-overt. Vide 
__  Reffifution. 


Sanctuary, Vide Religion, 
Scotland. Yds Realm, Treas 


_ Seal and Signet. 


F the preat ſeal, and what 
things are paſſed under it 

Page 170, 171, 174, 175 

Pes figilli, or le targe explained, 
and the uſe of it 4 7 
The uſe of the privy /eal 1b 
Of the privy fignet | ib 
Seals of B. R. C. B. andexchequer, 
ducky and county palatine of Lan- 
caſter, &c. by whom kept, in_ 
what manner, and by whom de- 
livered 171, 172 
When &#ing dies, great ſeal conti- 
nues till another made 176, 177 


either king or ſubject loſt his 
ſeal oaluntly | 183, 184 
King had power to diſpoſe of lands 
belonging to the crown or duchy 
* by letters patents. under theſe 
reſpective ſeals [but how re- 
{trained at this time, vide l Ann. 
Se. ]. cap. 1.] 9278S 
Where counterfeiting old great /zal 
' 1s treaſon 71 
What may be ſaid a counterfeiting 
the great or privy /eal 181 - 
18 
Ry 1 M. forging queen's fign ma» 
nual, privy fignet or privy ſeal, 
treaſon * © 178, 184 
Antiently counterfeiting any of the 
_ king's legls, treaſon 179 to me 


CONTAINED IN THE TWO PARTS. 


It muſt be an aQual counterfeiting 
barely compaſling, not. treaſon 

| Page 181 
Aﬀixing a true great ſeal to an- 
other patent, a great miſprifion, 
but not treaſon IS1 to 182 
Fixing great ſeal by chancellor to 
a charter without warrant, no 
treaſon 183 
Counterfeiting #ing*s judicial ſeal 
for writs only a great miſde- 
meanor, ſo of the ſeal of a ſta- 
tute merchant ib 
What the judgment in counterfeit- 
ing great and privy ſeal, privy 
fignet and fign manual * 187, 


In ſome old books treaſon expreſt 
by that name, yet a charge of 
doing. any thing ſeditiouſly a- 

. mounts not to a charge of trea- 
fon | 17 


Se defendendo, - Vide EFomicide, | 


Setzure. 


Whether goods of an offender, and 


; In what caſes at common law 
might be ſeized on the offenſe 
committed, or inventoried and 
appraiſed only; in what caſes 
and on what ſecurity they were 


to be delivered to the bailiff of 


party indicted, or to the con- 
itable or vi1lata tobe anſwerable 
tor them, and in the laſt caſe, 
_ what maintenance the party and 
his family ſhould have had out 
of them | 364 
If no inditment, then he who 
ſeized, did it at his own peril, 
no felony being committed ib 
What regulations made therein by 
5&25E.,.3, 364, 365 
If party comes not in, his goods 
torfeit on award of exigent, which 
15 awarded on the ſecond cap. 


returned non eff inventus, as well 
in treaſon as felony, tho 25 E. 3. 
mehttiohs only felony Page 365 
Second cap. iſſnes with a precept 
to ſeiſe offenders goods, out of 
which ſheriff is to allow hint 
and his fatnily fufficient for their 
fuſtenance _ 1b 
Whether in cafe of ſuch a ſeizure 
a fale for valuable confideration 
before conviftion and after ſ{ei- 


zure binds the &:7g, as in cafe of 


{eizure and delivery to Ne 

1 
1 R. 3. prohibits ſeizure of goods 
_of a party intpriſoned, tho in- 
ited, but not convicted $365 
Whether this a# extends to trea- 
ſon, tho not mentioned 366 


Whether it extends to a party at 


large, whether indicted or not; 
it repeals not 25 E. 3. touchm 
ſecond cap. with a feizure 
goods, as ts other perſons that 
are at large and not indicted, 
nor proceſs made on their 1n- 
dictment, if they fly not, no 
ſeizure can be made, whether 
they be indifted or not ib 
If a man be at large and fly for 


it by this a, his goods cannot 


be ſeized and removed, whether 
he be indicted or not -  tþ 
If indicted and at large goods 
cannot be removed, but only 
viewed, ' appraiſed and inven- 
toried where they lie ib 
Tho oy may not be removed, 


yet where party is at large, par-_ 
ty removing not within penalty 


__ of double value ib 


Nient obſtante this af, the uſe of. 


ſeizing of goods of perſons ac- 

cuſed of felony, tho unpriſoned 

or not impriſoned, prevails 
l © 366, 367 
A true expoſition of this af 5367 


Vide Reſtitution, 


Scllions, Vide Jdjournimens, 
Juſtice of Peace, 


| Shcrift. 


| 
| 
| 
i 
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j 
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A TABLE OF THE PRINCIPAL MATTERS 


_ Sheriff, 


Not to take notice in pais of ap+ 
 pointment of a new ſheriff 
Page 499 
Cuſtody of a felon belongs to old 
ſheriff till turned over by in- 
denture _ I 494, 495 
Ought to deliver to commiſſioners 
of gaol-deltvery the names . of 
perions in priſon, or let to bail 
 W_ASDRER. :-.-. -- -- . ...36 
Sheriff fineable for wilful or neg- 
| ligent eſcape in his gaoler, but 


not in gaolars of gaols, in-parti-. 


cular franchiſes 595, 597, 598 


His power to hold pleas of the 


crown taken away by Magna 
_ Charta ] nt. 69 
Yet afterwards had power to take 
_ indictments of felons 11. 69, 87, 
NE oe 106 
Such. power either wvirtute commi/- 


fionis, which 1s taken away by 


ſatute, or wirtute officit in his 
Turn, which continues 11. 69, 
TE, 142 
'The Tarn can take no indiatment 
but of felony by common law, 
or of ſuch matters, as are by 
ſRatute limited to them, and 
therefore indictment of rape 
void there | - .-.- 3H 
It is a court of record ; who the 
| zudge there, and what the ſtyle 
_of it | 1.70 
When it is to be held, if not held 
within. the ſtated times, court 
held for that Turn only void ib 
Inditments by one a& muſt be 
under ſeal of the jury, by an- 
other ad indented 11. 70, 152* 
What freehold or copyhold in- 


ditors mult have, otherwiſe 


ſheriff puniſhable, and indiQ- 
ment voidable by plea ib 
He can make out no proceſs on 
theſe indictments, but mult ſend 
them to juſtices of peace, who 
have power to proceed thereon 
4i. 70, 11, 106, 107, 142, 152% 
But if original preſentment not 
within juriſdiftion of the Turn, 
jzuitices of peace ought not to 


Statutes in general, 


progecd thereon, tho removed 
efore them ii. Page 71, 152 
By common Iaw he might ifſue a 
_ warrant for taking a felon be- 
fore indictment 1. 106 


Where bailiff of franchiſe cannot 


execute proceſs within his fran- 
chiſe, but by ſherifs mandate 

| Ul. 68 
Dign WPanual. 

By 1 Mar. forging queen's fign mas 
_ nual, treaſon 178, 184 
Judgment in this treaſon 187 


Si non omnes. Vide 
nuſtion, 


Sodomy. Vide Bugarry. 
Soldier. 


Com- 


How ſoldiers were anitiently re- 
672, 613 
Who bound to ferve the ring in 


tamed 


his wars \ 675 
Whether impreſſing them juſtifi- 
able -.; ©, 618, 619 
Etymology of Pref? 671 


Vide Felony by Statute, Con- 
ſkable and Marſhal, | 
F h 


Stabbing, Vide Clergy, In- 
dictment, Þurder and WPau- 
Slaughter. 


al, and ther 
Expoſition. 

Tho Weftm, 2: which gives im- 
priſonment, where party in a/- 
 fiſe vouches a record and fails 
of it, 1s general, yet neither an 
infant, nor a feme covert in that 
caſe ſhall be impriſoned 20 
General ads, that give corporal 
puniſhment, are not to extend 
to infants, therefore infant con- 
vict in raviſhment of ward ſhall 
not be imprifoned, tho a&# be 
general; but where a fa is 
made felony or treaſon, it ex- 
tends as well to infants above 


= 


tours 


CONTAINED IN THE TWO-PARTS. _ . 


fourteen, as to others Page 21, 

1 wy 4 

5 Eliz. & 18 £liz. which require 
a conviction and attainder ac- 
cording to the order and courſe of 
law, theſe words include in- 
ditment as well as trial, yet 
the words all trials of treaſon 
hall be according to the courſe of 
the common law, asin Il & 2 Pe 
& M. include not indictment 
as well as trial 221, 298, 299 

I Mar, reducing all treaſons to 25 
E. 3 repeals not only treaſons 
enacted de novo, but allo decla- 
_rative acts ..; +222, 260 
Some things enacted to be treafons 


| by new and temporary laws, 


Which were treaſon by 25 E. 3. 
"261, 262 


An a# for ſafety of #ing's perſon, 


£'c, enacts an offenſe felony, or 
a miſdemeanor (without a fpe- 
cial clauſe) carries a preſumpe 
tion, "that ſame was not treaſon 
before, and is a judgment of 
parliament in polnt =_ 

Tho 1. E. 6. & 1, M. have taken 
away treaſons of 11 R, 2. & 1 
H. 4. yet they are fo far of 
force as to damn the falle and 


extrajudicial opinions of Tre/i- 
lian, &c. 266 


Where an a& makes felony trea- 
ſon by the repeal of that a# it 
becomes felony again 291 

When an offenſe is made treaſon 
or felony by e&, and that a&# is 
repealed; offenſes committed 
before ſuch repeal, and the pro- 
ceedings thereon are diſcharged 
by ſuch repeal, without a ſpe- 
cial clauſe in a& of repeal 

291, 309 

Whether the two penalties pre- 

vious to treaſon in caſe of words, 

viz for the firſt and fecond of- 
fenſein5 & 6 E., 6 be repeal- 

ed by any ad, quere 296, 309, 

310 

\ The manner of proceeding (in 

caſes. of treaſon) on a ſuble- 

quent a& may be diretted by a 

precedent aff. 297. 11. 288 


262 


Where the word king in an a# is 
perſonal, or includes his fuc- 
ceſlors Page 101, 310, 318, 669, 

706, 707, 708 

Where ſecond offenſe is lubjeted 

_ to a ſeverer puniſhment, there 

_ muſt be a conviction of the for- 
mer, and judgment given there- 
upon 324, 682, 686, 705 

Preamble of an a& an eltoppel, 
[and preſumed to be true] 327 

Tho 25 E. 3. & 1 R. 3. mention 
only felony, yet they extend to 
treaſon, being ags for advance- 

ment of juſtice 365, 366 

A#s (peaking of fines or ranfoms 
at king's pleaſure mean of his 
zaſtices | SEW ve 

Where commons aſſent to an a# 
is not exprelit in parliament roll 

| +4." 097 

The words hear and deter mine in an 
ad import a trial by jury 403 

Interpretation of an a& (efpecial- 
ly where a temporal intereſt is 
concerned) 1s of temporal cog- 

NIZANCE -- * , | 409 

Conſtruction of many a&s touch- 
ing matters of eccleſiaſtical Cog - 
nizance belongs to the tempo- 
ral judge | | ib 

Where ad ſpeaking of king's ſub- 
jects extends to aliens here 

541, 542 

Where marntainers denote main- 

tainers of offenſe, not of parties 
Ne 613 

Procurers, counſellors, abettors un- 
port acceſlaries before, receivers 
or comforters after 614 

W here an a& makes an offenſe fe- 
lony, it incidentally makes ſuch 
accellaries, as would be acceſfſa- 
ries before or after at common 
law, but the ſpecial penning 
ſometimes varies the cale 613, 

614, 615, 632, 644, 704 

Eyt judgment de vy I member cre- 
ate a felony, whereon enſue 
corruption of blood, eſchete to 
the lord, and loſs of dower 

627, 641, 703 

AF mentioning inferior officers 
extends aot tg luperior $49 

| Where 


: 
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Where a: making felony extend- 
ed beyond the letter © Page 632, 
654. 11. 365 

Where a# is repealed and re-en- 
acted;or —_— and expires, 
or 1s continued till end of next 
feffions, and before that is con- 
tinued over, where it ſhall be 
faid contra formam ftatuti or /ta- 


rulorum, or of which ſtatute ' 


Where one a@ relates to another, 
. as where former makes offenſe, 
latter adds a penalty, how in- 
dictment to conclude ii. 173 
The ſeveral ways of providing 
that there ſhall be no corruption 
of blood, &c. =, 
But tho there be ſuch a clauſe, 
#ing ſhall have forfeiture of 
lands during felon's life, and 
his goods, for there is no eſchete 
to the lord, where inheritance 
is faved to the heir 2, 
By fſpectal clauſe forfeiture of 
goods, as well as lands, may be 
provided againſt 1b 
Saving corruption of blood vir- 
tually makes heir mheritable, 
and faves dower 104 
Clergy not ouſted without ſpecial 
words 2 
In all a&s making treaſon, felony 
or miſpriſion of treaſon, peers 
to be tried by peers tb 
An a# makes offenſe felony in of- 
tenders, their counſellers, pro- 
curers and abetters, and is fi- 
lent as to acceſſaries after, whe- 


ther thefe implied ib 


An a&# making an offenſe by name, 
as rape, &c. felony makes all 
preſent aiders and abetters 
Principals, tho only one com- 
mits it; but as to clergy in 
ſome caſes it differs 1b 

If it makes the offender, his coun- 
ſellers and abetters felons, yet it 


makes not the coun/ellers and. 


_ abetters principals, unleſs pre- 
ſent; if abſent, they are ac- 
ceſſaries before, unleis expreſly 
made all principals, whereof 
only one, and what inſtance ib 


703. 


But juſtices of peace are not ii. 


| 


RS 


A&4 making a felony, and limit- 
ing it to be tried in a county, 
where party taken without ne- 
gative words, but cumulative, 
and party may be indicted, 
where offenſe committed 694, 

Fe 695, 705 

A ſecond a& enaQing offenſe fe- 
lony, that was fo enaQted be- 
fore, with ſome alterations is 
but cumulative 705 

If one a# be grafted on another 
relative to it for the better ex 
ecution of the former, if for- 
mer be repealed, latter thereb 
virtually repealed j 

A# making a new felony of an 
offenſe that conſiſts of a fat 
partly in the realm, and partly 
out, and limiting it to be tried 
where [offenſe committed, ſhall 
be conſtrued ta be where that 

| part of the offenſe 1s committed 
that is within the realm 706 

A# making a new felony binds 
_ not infant under fourteen 1b 

How as enaCting capital offenſes 
are limited to continue 708 

4 making offenſe felony includes 
miſprifion, and party may be in- 
dicted of the latter only 652, ' 

| | TOS 

Where a pui/ne affirmative a&# re- 
peals not a former a 7205 

B. R. compriſed within a#,, that 

give power to juſtices of oyer and 
terminer It. 22 


44 

If a penalty be made recoverable 
in any of the 4ing's courts of re- 
cord, to what courts it extends 
+. - 

Where the words no wager of law, 
efſoin, protettion, &e. /hall be al- 
lowed tie up the jurifdiftion to 
courts that can allow a protect- 
10n, Ec, 1. 30 
Where the penalty is recoverable 
by original writ, &c. it 1s re- 
ſtrained to the ſuperior courts ib 
Whether juſtices of gaol-delivery 
or oyer and terminer have a Ju* 
riſdition, where af limits of- 


feuſe 


| 


CONTAINED IN THE TWO PARTS, 


fenſe to be heard before juſtices 
vf peace it. Page 36 
Where a# ſpeaks of juſtices in the 
county, jultices of gas/-delivery, 
or oyer and ferminer may hear and 
determine it - | ib 


 AFs making new treaſons to be 


taken ſtrictly 218 
Where an ag for trial of treaſon 
is to be taken ſtrily 157 
Of offenſes by ſtatutes, whereof 
juſtices of peace have not conu- 
lance 11. 44 
Where by a proviſion per dominum 
regem & epus concilium 1s meant 


an antient ſtatute v9 - 


Where mandatum domini regis fig- 
nifies proceſs ; il. 131 
If a# be prohibitory, and by a 
ſubſtantive clauſe gives a reco- 
very by attion of debt, &c. but 
is filent as to indiQtment, party 
may be indicted on the prohi- 
bitory clauſe, and thereon fined, 
penalty not recoverable, but 


fine not to exceed it. i173 


If a# be not prohibitory, but only 


if any fhail do ſuck a thing, he 


fhall forfeit 5. recoverable as 
aforeſaid, offender not indic- 
able ib 


All penal a#: inducing a forfeiture 


to the &ing, or making a felony 
or treaſon are general as i. 
172 

Where fatal to recite and miſre- 
cite them or not 11. 172, 173 
As ouſting clergy conſtrued ſtrict- 
I ": 2. Me SSI IT 
Whether the word murder includes 
petit treaſon 
Where an @& ouſts acceſſaries be- 
Fore of clergy, whether it neceſ- 
farily ouſts principals not men- 
tioned 11. 346, 347 
Whether outlatory is included in 
word "attainder 521. 11, 350, 
392 

All felonies include not piracy 11. 
| 370 

One of the reafons for making 27 


H. 8. for transferring uſes into 


poſſeſhon_ 247 


ln moſt of the particular a&s of 
You, II, 


il. 340, 342 


- attainder there is a ſpecial pro- 
viſion that parties attaint ſhould 
forfeit all their lands, whereof 

they, ur others were ſeiled. to 
their uſe, and alſo a provition to 
ſave from forfeiture ſuch lands, 


whereof parties were ſeifed, to. 


the uſe of any other Page 247, 
£ | 248 


ARs may divetiify the offenſes of 


accellary or principal according 
to the various penning, 615 
Vide Felony vp Statutes, Jn- 
dictment, Treaſon. 


Stray. 
Tho lord may ſeize it, owner may 


retake it within year and day 
| | | 941 


Difference betwixt civil ſuits in 
compen/ationem damni illati, and 
criminal proſecutions in vin- 


diftam criminis commiſt 38 


Steward, 


For the court of lord high fleward 


for trial of peers. Vide Court, 

Peer. 
For court before fleward of honſe- 

hold, Vide Court, 


Sub; ena, Vide Witneſs, 


Superſedeas, Vide Certiorari, 
Commiſs1ton, Error, LY abeas 
Corpus. | 


Supremacy. Vide King, Re- 


Fl 


ligton., 


Surdus & Yutus. Vide Jdeot. 


| Surety. Vide Bail. 
Suſpicion. 
No man bound to ſuſpeR another; 


it is the act of his own judgment 
| | 490 
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Where ſuſpicion will juftify the im- 
 priſonment of the party, or juſtify 


or excuſe homicide, or not, Vide 


- - Arrelt, &omicide, Purdir, and 


 Panskaughter. 

Swans. Vide Larc iny. 
Tail, Vide Forfeiture. 
Tales, Vide Trial. 
Tenure. Vide Forfeiture. 


Theft-bote. 


@ jatar taking his goods again 
not to proſecute -theft-bote 

| Page 619 
But taking them again no offenſe, 


_ unleſs to favour the thief 619. 


Judgment in theft-bote 1. 400 
T.xft. Vide Larciny. 
Token. Vide Cheat. 
Town and Townſhip. Vide 
Amercement, _ 

Traverſe. 

All inquifitions taken by ſheriff 
by writ of melius inquirendum, 
traverſable | 416 

If dozeners in Eyre, or in B. R. 


preſent eſcape of a felon, where- 
by vill is to be amerced, be- 


cauſe this but an amercement, 


preſentment not traverſable 
| 603 


Vide Coroner, Felo de ſe, Jaqueſt 


of Lffice, Preſentment. 


Treaſon. 


Where king's life is concerned, not 
ſafe eaſily to admit an excuſe by 
misfortune, tho a fa& -purely 
caſual cannot be treaſon 41 

Why the offenſe and puniſhment 
ſo great 59 

Treafon may be committed againſt 
perſon of an uſurper G1 


The ill effe& of an extrajudicial 


What the great brand of treaſon 

Page 15 

Of treaſons at common law; great 
latitude in their conſtruction 

79, 80, 81, 82 

Accroaching royal power an antient 

and uſual charge of treaſon 80 


Various arbitrary conſtructions of 


treaſons in the reign of RK, 2. 
83 


declaration of treaſun by the 
judges of that time 84 
21 R. 2. & 25 E. 3, compared 
| and the differences remarked 85 
Juſt and expedient to lay an overt- 
aCt in inditments of treaſon. ib 
The unhappy conſequences of 
breaking the great boundary, 
the £5.E.'S. +: 85, 86. 
21 R. 2 repealed by 1 H. 4. 86 
ObjeQtions againſt conſtr udtive trea- 
fans "86, 87, 293 


» 


The petition of the commons, 


whereon 25 £E. 3 was made, and 
the king's anſwer thereto ; the 
__ e& 18 made conformable to the 


_ latter- - 87 
The ſeveral high treaſons declared 
by 25 E.3. 91 


Where a metchant ſiranger may 
be dealt with as an alien ene- 
my, and where either as an alien 
_ enemy, or as a fraitor 94 
With what allay theſe general 
words of Lord Coke, a# alien 
enemy cannot be guilty of treaſon, 
are to be taken _ "ID 
Spies ſent over by a foreign prince | 
in hoſtility, within that rule ib. 
For other matters touching aliens. 
Vide Jlien. FI 
Treaſon in compaſſing death of king, 
queen, or prince, &Cc. po 
Conſort of king or queen regent, 
may be guilty of compaſling the 
death of the king within this a&# 
| 100 
Who ſhall be ſaid a 4ing, queen, or 
their eldeft /on, or not, within this 
af 100, 101, 123, 124 
Wherein compaſſing death of queen 
or prince. differs from compaſing 
mort de roy 127 
| What 


What ſhall be ſaid a compaſſing 
king's death Page 107, 108 
Calculating his nativity, not a 
compaſling, tho a great offenſe 

' 108, 334, 335 

Compaſling king's death, tho not 
effected treaſon "1 NOW 
What overt-act neceſſary to make 
ſuch compaſling treaſon 108, 

2 | | ' 109 
Confpiring mort de roy, and there- 
upon providing weapons, Or 
ſending letters For the execution 
thereof is an overt-act of com- 
paſling #:g's death 109 


If men conlpire to impriſon the 


#ing by force till he hath yield- 
_ ed to certain demands, and for 
that purpoſe gather men, or 
write letters, it is compaſling 
king's death 1b 


A conſpiring to depoſe the king is 


an overt-a& of compaſſling his 
_ death 


_ paſling 4ing's death ſhall be exe- 
cuted here for treaſon, bnt; for 
other treaſons ſhall be remitted 
to his-own country to be tried 
= | | 117 
Where an ambaſſador may be guilty 
__ of treaſon, vide Imbaſſador. 
Compaſling by words not an overt- 
| __ aft, as appears by many tem- 
porary a&s againſt it; but words 
- reduced to writing, ©c. are an 
overt-act- 111 to 120, 310, 312, 
6 ez I29 
Words may expound an overt-act 
indifferent in itſelf 115, 116 
Whether words menacing #ing's 
death be an overt-a&t of com- 
- paſling his death 115, 116, 117 
Aſembling together to conſult 
_ how to kill the king is an overt- 
att of compaſling his death 
" 119, 120, 121, 122 
Whether con/piracy to levy war be 
\. an overt-act,, unleſs levied 
119, 133, 145, 148, 322 
Writing letters to a foreign prince 
inciting an invaſion is an overt- 
at 120, 122 
As an overt a@ muſt be laid, fo it 
' mult be proved 121, 149 


| HO. 
A foreign ambaſſador for com-_ 


If an overt a ſufficiently laid in 
the inditment be proved, any 
other may be given in evidence 
in aggravation Page. 122 + 

Buying a dagger for the purpoſe 1s 
an overt-act of compatlng king's 
death ER. 1b 

Aſſembling together to levy war 

_ againſt the 4g, either to de- 

| Pole or reſtrain, or enforce him 
to any a#, or to come to his 

\chapamga to remove his counſe]- 

ors or miniſters, or to fhght a- 
gainſt his lieutenant or military 
commiſhonate officers, £c. 1s an 
overt-act of ſame kind 122, 

123, 158, 148, 151 

A levying war by conſtruction, as 

_ to pull down all incloſures, or 
all bawdy-houſes, not evidence 
of an overt-a& of compaſhng . 
king's death, when it is diſcloſed 
upon proof, or fo laid in indi- 
ment, - but 1it is an evidence 
thereof till diſcloſed _ 123 

Fighting ##g's forces ſent to ſup- 
preſs a riotous aſſembly 1s an 
overt-acQt of ſame nature _ 1b 


Treaſon in vialating king's wife, 
C. | | 


' Who ſhall be ſaid ling's wife, his 


eldeſt ſon's wife, or his eldeſt 
daughter, to make the violation 
of any of them treaſon 128, 
4E 229. 


Treaſen in levying war again}? the 
| Illfo 4 


Levying war only treaſon within 

this ad 111, $22 

What muſt concur to make /evy- 
ing war treaſon within this a&# 

| | 130 


What ſhall be ſaid a levying war, 


or not 130, 131, 149, 150, 152 
A bare conſpiracy to levy war and 
rovide weapons for that pur- 
poſe, though in ſome caſes it may 
amount to an overt-a& of com- 
paſſing the #ing's death, yet it 
1s not a levying war within this 
act | 131 
L12 Aſſeu- 
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Aſewbling many rioters to do un- 
lawful a&., if they be not in 
ſpecie belli, nor have any arms, 
£c. may make a riot, but it is 
not a levying war Page 131, 

149, 150, 152 

War muſt be levied againſt the 
king; cc#tr&, tho it be more guer- 
rino, it is not treaſon 131, 149, 
| Ph | 152 

If on a private deſign, or private 

. quarrel, it 1s no levying war 
againſt the king 131, 133 to 

138, 140, 141, 149, 152, 260 

Difference between beilam levatum 

Et bellum percuſſum _ 

A war levied againſt the king is of 
two forts, expreſſly and con- 
ſtructively. Firſt, Againſt, his 
forces, &c. Secondly, to throw 
down incloſures generally, to 

_ tnhanſe ſervants weges, alter 


"religion, expulle ſtrangers, or 


remove counſellors, or again 
. any ſtatute, &c. this is a evy- 
Ing war, becauſe end public 
13F, 132, 133, 134, 152, 153 
Conſpiring te levy ſuch a war 
treaſon by feveral temporary 
atts | 132 
_ Clauſe in 25 ZE. 3. of conſulting 
the parliament in new caſes 


leaves no latitude to multiply 


conſtruQtive treaſons, very dan- 
gerous ſo to do | ws 
If a war levied, conſpirators are 
- traitors, as well as aftors 133 
War levied to break priſons to de- 
liver one, or ſome - particular 
perſons out of lawful priſon, 
unleſs impriſoned for treaſon, 
only a great riot; but it to 
break priſons generally, it 1s 
treaſon 4 
100 perſuns modo guerrino afſem- 
bled to pull down bawdy-houſes, 
and marched with a fiag on a 
ſtaff and weapons, and pulled 
down certain houſes, held to be 
a levying war within this a? by 
all the judges but one ; object- 
ions to that judgment 134, 135 
In earl of Eſfjix's caſe refolved, 
that when queen ſit lord keep- 


4 


JI - 


That the adherence of earl of 


Where 300 perſons going in a 


134+ 


er to him commanding him to 
diſmiſs the armed people in his 
houſe and come to her, ad he re- 
fuſed to come, and continued the 
arms and armed perſons in his 
houſe, it was trealon Page 138 
That when he went with a troop 
| of captains and others from his 
houſe. into 'the city, and there 

; hp aid of the citizens in de- 
fenle of his life, and to go with 
him to the court to bring him 
into the queen's preſence with a 
ſtrong hand, ſo that he might be 
powerful enough to remove cer- 
tain of his enemies attendant on 
the queen, it was treaſon, the 
ſaQ in London rebellion ib 


Southampton to earl of Efſex in 
London, tho he knew not of any 
other porpale than of a private 
quarrel, which E/ex had againſt 
certain ſervants of the queen, 
was treaſon in him, becauſe a 

_ rebellion in the earl of EJex ib. 

That all they, that went with E/- 
ſex from his houſe to London, 
whether they knew of his de- 
gn, or not, were traitors, 
whether they departed on the 
proclamation, or not ; but that 
thoſe, that ſuddenly adhered to 
him in London, and departed on 
Progn ance made, ought to 

e pardoned 7 1i& 

A declaration of the king and 
lords {| /ans the commons] not 
ſufficient within this aZ 140, 

260, 263. 


warlike manner with drums and 
arms to ſurpriſe a privy coun- 
ſellor, held treaſon 141, 152 
Breaking priſon where traitors are 
and caufing them to eſcape, trea- 
fon, tho parties knew not that 
they were there 14} 
Marching with a great army modo 
guerrino arraiati, expreſs levy- 
ing war, tho no blows ſtruck 
144, 145, 152 

A rebellion js a levying war with- 
u this ad, and by name of le- 

© | vywg 


viing war it muſt be expreſt in 
indictment Page 144, 145, 152 
"Bare detaining 4:2g's forts or ſhips, 
or conſpiring to take them not 
treaſon; aQual taking them, by 
force, a levying war within 
25.E. 3. 146, 296, 325 
Detaining #ing's towns, &c. after 
_ demanded by #irg's commiſhon- 
er, *and repelling an aſlault 
made by him, is a levying war 
within this ad 146, 325, 326 
Difference between an inſurreion 
on account of civil intereſt, and 
_ levying war 146 


mon one's houſe againſt the. 


ſheriff and poſſe comitatis with 
force, and aſſembling perſons 
to oppoſe the execution of a 
writ of poſſeſſion, no treaſon, 
but a great riot ; the like of 
keeping poſſeſſion againſt a reſ- 
titution on indictment of forci- 
ble entry | 'iÞ 
Aſlaulting #:ng's lientenant in time 
of hoſtility or rebellion within 


the realm, in their march or 


quarters, as enemies, levying 
war | 1b 
If on ſudden falling out, or injury 


done by the ſoldiers, the coun- 


trymen riſe and drive them out, 
it may be a great riot, but not 
levying war, except ſome trai- 
terous deſign under cover of it 


. ib 
Open reſiſtance of juſtices of oyer 
and fterminer, only felony ib 


Touching laws of treaſon in Tre- 
land by 18 BH. 6. and cefing 
ſoldiers. Vide Jreland, 
What uſually is the overt-a& of 

 _levying war © _ 150 

Whether the bare afſembling an 
enormous multitude for doing 
unlawful afts without any wea- 
pons, tc. be a ſufficient overt- 
act of levying war within this 
ad, eſpecially if they commit 
ſome of theſe acts 151 

Realm of England comprehends 
the narrow ſeas, invading king's 
ſhips in the narrow ſeas, levy- 
ing war en ſon realm; where 


trial to be 154+ 


By 26 H.8. counterfeiting, waſh- 


| MONT 9 xg 
, CONTAINED IN THE TWO PARTS. 


For trial of treaſons in Scotland, 
provition made by what ſtatutes 
"Page 195 

What is ſaid of Ireland in all par» 
ticulars applicable to the //e- 
of Man, Ferſey, &c, 1595, 156, 


| IS7 
Vide Ireland. 

Treaſon committed in Wales be- 
fore 26 H. 8. was not inquira- 
ble, or triable before juſtices of 
oyer and rerminer, Or in B. R. 
but before juſtices aſſigned by 
' the king in thoſe counties. of 
Wales, where fa& committed 

| 156 


ing, clipping, or miniſhing 
coin, felonies, murders, &c. 


and acceſlaries of ſame and 


other offenſes feloniouſly done 
in Wales, or any lordſhip march- 
_ er may be inquired of and tried 
before the jultices of gaol-deli- 
very, &c. in next adjacent 
county 156, 15T 
26 HA. 8. confirmed by 34 £& 35 
H. 8. which ſettles the grand 


Tefſions, ſo that as to thole of- 


fenſes enumerated in 26 H. 8. 


juſtices of gaol-delivery in the 


adjacent counties, viz. Glous: 
cefter, Ec. had thereby a con- 
current juriſdiction with juſtices 
_ of grand ſeſſions 157 
Whether 26 H. 8. extended. to 
| treaſon for compaſling &#ing's 
death, or levying-war, or whe- 
ther ſame remained triable by 
| juſtices of grand ſeffions, but 
now 26 H. 8. ſtands repealed 
by 1 & 2 P, & M. as to trials 
of treaſon NE Is i 1b 
For what ſpecial purpoſes certiora- 


ri lies into Wales, but not as to 


trial of fa, but it ſhall be ſent 
down by mittimus by T [27] 
H. 8. 158 
Wales within England, and there- 
fore not within 35 H,. 8. for 
trial of foreign treaſons — ub 
If treaſon, &c, be done in Dur- 
ham, a certiorari lies to remove 
_ ut into B, R, out of Durham, 
B+ _ and 
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and to whom? direted; but if 
party plead no? guilty, it ſhall be 
_ lent down thither to be tried 


Page 158 
Of treaſons, &c. in Tinda! and 
Hexamfhire 1b 


adhering to the king's Enemies. 


Who ſhall be faid an enemy; jury 


on trial ſhall inquire, whether 
the perſon to whom the party 
indicted adhered was an enemy, 
or not, and whether there was 
a war between #ing of England 
and that other prince, where- 
unto party adheres 
Enemy extended farther than 4irg 
or ſtate at enmity, even to an 
alien coming into England in 
hoſtility I CN 
Duke of Norfolk adhering to lord 
| Heri/e, a fubjeR of king of Scots 
in amity with queen Z!:z, that 
made an actual invation upon 


England without the #ing's com- 


miſhon, adjudged a traitor 164 
Who ſhall be ſaid to be a perſon 
adhering, and what an adhe- 
ring "> 103g 166, 263 
If there be war between England 
and France, thoſe Erglift that 
live in France before the war, 
and continue after, they are not 
_ adherents, unleſs they aililt the 
French king in his wars, or re- 
fuſe to return on privy ſeal or 


proclamation, and this reſuſal, 


tho evidence of an adherence, 
not ſimply fo in itlelf _ 
Whether ſubjects of foreign prince 
_ continuing under #:7g's protec- 


tion after war proclaimed, and 


aſſiſting the foreign prince be- 


fore renouncing his ſubjeCtion to 


the ting, or an enemy ſtaying 
| here under #ing's ſafe condudt, 
be an adherent; in time of truce 
an Engiihman goes into France, 
and ſtays there, and returns be- 
tore truce expired, no adhe- 
rence; but contra, if he confe- 
derate with the enemy -165, 166 


164 


Where offenders lands lie 


165 


Kings of England and France in 
amity, the &ing's ſubjeQs ſolicit 
king of France to an invaſion, 
it is treaſon and an overt-a& of 
compaſling &ing's death, but not 
of adherence Page 167 

An Engliſhman during the war 1s 
taken by the French, and ſwears 
fealty to the king of France, if 
voluntary, it is an adherence, but 
if for fear of life, and he return 
as foon as he can to his allige- 
ance, this not an adherence 
| APE | 167, 168 

Delivering up the &ing's caſtles or 
garriſons treacherouſly, or by 
bribery, an adherence 168, 169 

If delivered on cowardice or im- 
prudence, and not treacherouſly, 

_ tho party ſubject to death by 
martial law, not treaſon by cam- 
mon law 169 

If detaining #ing's caſtles or forts, 
or the caſtles of any other be 
barely ſuch, and without aſſault, 
yet ifin compliance or confede- 
racy with a foreign enemy, it 1s 
an overt-aCt of adkering to king's 
enemies, and treaſon within this 
act . $26 

By 35 H. 8. foreign treaſons how 
tried; by the common law tri- 
able in any county, eſpecially 

169, 

... 170 

Treaſons on the ſea triable by ſpe- 
cial commiſhan grounded on 28 
H. 8. at common law it might 
be tried in any adjacent _y 

Wy 


1 Mar. reducing all treaſons to 
the ſtandard of 25 E. 3. not 
only repeals treaſons newly en- 
acted, but ads declarative, and 
all treaſons farther than the very 
declaration of 25 E. 3. extends 

222, 260, 263, 265, 269, 308 


Killing chancellor, treaſurer, &c. 
_ zn their place doing their office. 


This extends only to killing, not 
to conſpiring; but if many con- 
ſpire, 


ny 


CONTAINED IN THE TWO PARTS. - 


«eg and only one do the aQ, 
k | 


© are all traitors; 3 H. T- 
makes the conſpiring felony 


Page 230 
Expoſition on this branch of the 
aF --- | 231, 232 


Juſtice of peace, as ſuch, not with- 
in it, except he be likewiſe juſ- 
tice of oy-r and terminer 231 


What ſhall be ſaid /cant en /on 


place, feſant fon office 232 
ouching principals in treaſon, 
vide Wxrincipai and acceff::ry. 
In treaſon no acceſſaries, all prin- 
cipals; but guezre, whether re- 
ceiver of a counterfeiter of the 
ſeal or money be a traitor 233, 
234, 237 
Gaoler voluntarily permitting trai- 
tor impriſoned to eſcape, trea- 


ſon 234 
Reſcue of a perſon arreſted for 
treaſon ſame offenſe 234, 269 


Breaking priſon to inlarge a traitor, 
treaſon ; but ha muſt really be 

a traitor 234, 235, 326 
Conſpiracy to inlarge a traitor, 
neither treaſon, miſprifion, nor 
felony, but a miſdemeanor 326 
Offenſes incident to the treaſons 
declared by 25 E. 3. are vir- 
tually included within the ſame, 
as receiving, &c. 235, 237, 

.-.- 238, -269 

If an a& make anew treaſon, and 
enact that the offender, his coun. 
ſellors, abetters and aiders there- 
unto ſhall ſuffer as traitors, this 
makes not receivers or comfort- 
ers after the fact traitors 235, 

| 236, 328, 316 
But whether receiving a counter- 


feiter of coin within 25 E. 3. 


where no ſuch reſtriction, be 
treaſon _ | 328 
If offenſe be made treaſon in of- 
fender, his procurers, counſel. 
lors, abettors, confenters (with- 
out the word thereunto) know- 
ing receivers not traitors, un- 
leſs the words receivers or com- 
forters be expreſt 236 
The zmport of the words procurers, 
counſellors, abeitors, conſerters, 


aiders, receivers and comforter s 
| Page 236 
Receivers, traitors by neceſſary 
conſtruction of a new a# of trea- 
fon / | ib 
Where an a& general, probably 
receiver knowing it virtually a 
traitor. | 2371 
Certainly aiders, &c. are traitors 
| ib 
He who reſcueth one impriſoned 
for treaſon, or ſuffers him vo- 
Juntarily to eſcape, or receiver 
of a traitor, ſhall not be arraigned 
till principal offender be convict, 

_ and why 237, -238 
Receiver of a traitor how to be in- 
dicted >= "EG 
If indifted of the receipt in the 
ſame inditment with the princi- 
pal, principal to be tried firit ; 
and if found guilty, 'then jury 
to inquire of the receipt ; and if 
principal zot guilty, then to ac- 
quit both 1b 
Whether proceſs of outlawry may 
go againſt receiver of a traitor 
at ſame time as againſt principal 

| | wat : 
What will make a man acceſſary 
after to felony will not make a 
man principal in treaſon 239 
How far charitable relief will do 
it 239, 324, 325 
The words in 1 Mar. refer to trea- 
| ſons, not forfeitures; the for- 
feiture of traitors, as to old trea- 
ſons, ſtands in force 241, 257, 
3 2. PE] ..- 279, 283, 309 
Of declaring treaſons by parlia- 
ment, and thoſe that were en- 
acted or declared between 25 
E.3.& 1M. 258, 259, 260 
Some things enacted to be treaſon 
by new and temporary laws, 
Which were treaſon by 25 E. 3. 
_ Hy 261, 262, 322 
An ad for ſafety of king's perſon 
enacts an oftenſe to be felony 
only, or a niſ{demeanor, (with- 
out the clauſe, the ſame not be- 
ing treaſon within 25 E. 3.) 
carries a preſumptian with. it, 
that ſame was not treaſon be- 
L1 4 fore, 
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fore, and is a judgment of par- 
liament in point Page 261, 262 
Commons impeach ſeveral of trea» 
ſon, lords only give judgment, 
this not per modum lig:s declara- 
_tv@ 264 
Jn the a& of attainder againſt the 
earl of Strafford, proviſo, that 
it ſhould nut be a precedent, 
needleſs; it did not egred! per- 
ſfenam, and was no general de- 
clarative law ta ſerye 25 E. 3. 
Proper proviſo in enatting new 
lrealons to fave to the lords 
their liberties, as in caſe of fe- 
_ lony | 270 
11 H. 7. for ſec ing the attendants 
on the bing in his wars, 18s per- 
petual 272, 273 


What ads for trials of treaſon are 


in force, or repealed or deroga- 
ted from by any, and what /'s, 2M 
ſtatutes 282, 283, 284, 316 
Trial of treaſons committed in ri- 
vers, or ports within counties, 


reſtored to the common law 


- 282, 316 
Expoſition of 1 E. 6. 3 & 4E.6. 
»&6E.6. 287, 288 

_ Writing of ſcandalous words (men- 
tionedin 5 ©& 6 F. 6. and there- 


by made treaſon) nat treaſon ' 


within 25 E. 3, 296 
So much of 5 #6 E. 6. as enacts 
new treaſon, repealed by 1 Mar, 
but the clauſes in that a& touch- 
ing trial of foreign treaſons, out- 
 lawry of perſons beyond the ſeas, 
forfeiture of lands, loſs of dower 
ſtand unrepealed, and ſo, accord- 
ing to many, doth the clauſe con- 

. _ cerning two accuſers ib 
In what caſes of treaſon two ac- 
cuſers are required by 5 & 6 
 E. 6. whether it extends to new 
treaſon 291, 324 
Whether 1 9 2 P. & M. took a- 


| way the neceflity of two wit-_ 


neſſes on the indictment 298, 

. 299, 300 

Touching the competency of ſuch 
witneſles, vide UſlitnilS, 


Of treaſons declared and enafted 
from 1 Mar. till 13 Car. 2 
Page 307, 308 

1 Mar, repealed all treaſons and 
miſprifions of treaſons enafted 
ſince 25 E. 3. 308, 310 

1 Mar. meddles not with thoſe 
new laws regulating proceedings 
and trials, Pat that done after 

. by 1 & 2 P. & M7. 309 
Treaſon generally ſpoken intended 
of high treaſon +. "O40 
Peremptory challenge in caſe of 
high treaſon, reſtored; priſoner 
may challenge thirty-five pe- 
remptorily 917 
To make a man principal in trea- 
ſon by comfort or aid after 'of- 
fenſe committed, it mult 'be 
knowingl _ 
In new treaſan aiding and comfort- 
ing thereof, treaſon =_ 
If a phyſician relieve a ſick offen- 
der, tho knowing him to be a 
traitor, no treaſon 332 
Some words or writings may be 
conſtrued to ſtir up inſurrection, 
and yet be not within 25 E. 3. 
334 

What courts have juriſdiction in 
treaſon --.$50 
What the conſequents of a judg- 
ment in treaſon 354 
All treaſons are miſpriſion of trea- 
ſon, and more, and he who 1s 
aſſenting to a treaſon may be in- 
dicted of miſpriſion of treaſon, 
If &ing pleaſes 374 


Miſpriſfion of treaſon may yet be 


tried according to 33 H. 8. for 
trials of treaſon in foreign coun- 


_ ties 1b 


In miſprifion of treaſon or felony, 
or acceſſary thereto, a pecr tried 
by peers, tho indiftment by 
common grand inqueſt 1b 
If a perſon arraigned of high trea- 
ſon ſtand mute, he ſhall be con- 
_ victed | 223, 382 
Treaſon is felony, tho more, and 
the king may proceed againſt a 
traitor for felony only 497 


25 P, 


| ets 
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25 F. 3. of treaſons called the fa- Feme takes Baron's goods, and 


tute of furveyance it. Page 330 
Beſore 25 E. 3. what treaſons of 
greater note, what of lels note 

Fen 

[ Statutes relating to treaſon enatted 
* fince the author wrote; in notis] 
| 339 to 342 

Il hether in any caſe a non compos 
mentis can commit treaſon. Vide 
ER 
For treaſons in maintaining pope 5 
ſupremacy, in reconciling and be- 
ing reconciled to the popiſh reli- 
gion, and in bringing in pope's 


bulls, and for treaſons committed 


by jeſuit;, &c. Vide '\rligion. 
For treaſon in counterfeiting the coin, 
In counterfeiting the great and privy 
ſeals, privy fpgnet and fign ma- 


mal, Vide &ral and Sign 

manual. T , * IDhE 
For petit treaſon. Vide Petit 
_ Treaton. F* 


. 


Where alicn may be guilty of treaſon, 
. or uot, Vide lien. | 

Vide SJliigeance, Corruption 
and Reſfitution of Blood, 
Forfeiture, Jndictment, Judg- 
mnt, Wilpriſion, Necetfity, 


+* 


T reaſure-trove. Vide Fran- 
chile, Larciny. 


Treſpaſs. 


Chance excuſeth from felony, but 
not treſpaſs 472 

| Treſpaſs lies for taking away dogs, 
bears, £7c. or their whelps 512 
It lies for church-wardens for tak- 
ing bona & catalla parochianorum; 
ſubltance of declaration ib 
If 4. take away the hay or corn of 
B, and min le it with his own 
heap or rs or take the cloth 
of B. and embroider it, B. may 
retake the whole heap or ſtock, 
or garment and , embroidery, 
and be not guilty even of treſ- 
pals | 513 


On 8 H. 6. againſt avoiding re- 


If offenſe committed in county, 


delivers them to B. who'know- 
ingly carries them away, treſ- 
als Page 514 


In treſpaſs, where it is of their 


own poſſeſſion, the executor, or- 
dinary, £©c. need not ſhew their 
title | 514, 515 

Vide Jultification, 


. Trial, 


By jury the beſt method of trial 33 


Where a non compos mentis ſhall 
be tried, or not, and where court 
in diſcretion may diſcharge the 
jury of him, vide Jdeot. | 


Where felony by ſtatute limited to 


a ſpecial juriſdiction, and man- 
ner of trial, miſpriſion of it 
triable by a common jury and 
general commillioners ofoyer and 
terminer 653 


cords trial to be one half by the 
_ clerks of the court, and the 06+ 
ther half by others 651 


Trial of aliens for felony to be per 


medietatem lingue I. 271 
Whether indictment be a diſtin 
thing from the trial 221, 298 . 


| to 301 
Irih peer tried here by a common 


jury 155, 317, 693 


Touching Jury proceſs. 


If wenire fac. or diftringas be er- 


roneous, and would make judg- 
ment fo, if filed, but being not 
filed is aided by 18 Fliz. court 
never compels clerk to file ſuch 
writs after verdia, much leſs 


puniſhes them for not doing it 
651 


where B. R. fits, and indi 
ment be taken there, B, R. 
may proceed de die in diem, and 
there need not fifteen days be- 
tween Ze/te and return of venire 


- 11. 3, 360 
And 
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And ſo if ifdiament was taken 
before juſtices of peace of ſame, 
and removed into B. R. by cer- 
tiorari; but contra, if taken in 
another county than where B. R. 
. its tt. Page 3, 360 
Of wvenire fac. iſſuing out of B. R. 
how to bear ze/le, Ec. mn. 250 


- Juſtices of oyer and termzner ſue 


a general precept for the return 
* of twenty-four jurors to try the 
iſſue between 4:xg and prifoners 
to be arraigned 
7 4 260, 261 
After the priſoners are arraigned, 


and have pleaded to the coun- 


try, a precept iſſues in nature 


of a venire fac, when fuch pre- . 


cept bears zefte, and when re- 
turnable in whofe name, and 


under whoſe ſeals, it muſt ' be - 


| 11. 261 
If they make it returnable any day 
after the firſt day of feſſons, they 
muſt make an adjournment, and 
_ record it | 3b 


_ Juſtices of gaol-delivery after prj- 


foner hath pleaded may take pan- 


nel from ſheriff without making / 


_ any precept to lym 1b 
Whether proceſs be by writ or 
precept, as well the award, as 


writ or precept muſt mention 
truly the v/ze, and where it 1s 


only .by award without writ .or 
precept, as in caſe of juſtices of 
gaol-delivery, the award ought 
to mention the vi/ze lt. 262 


If murder be ſuppoſed at D. wenire 


fac. muit be de vicineto D. if at 
Briftel de wicineto Þ1iftol, be- 
cauſe a city; yet de vicineto ct- 
vitatis Briflol, tho allo a county, 
good 1b 


' IL. tiroke be laid at B. and death 


at C. how wviſne 1nuſt be ib 
VW here ſtroke in one county, and 
death in another, vi/ne thall be 
from place, where party al- 
ledged to die 1b 
If murder be laid i2 guddam pla- 
1:4 vocat. King-ſtreet n paroch, 
Sante Magarite apud Welim. 
_ whence w2/xe 70 ariſe 1b 


Tho wenire fac. is only to return 


ii. 26, 27, 


If murder be laid apud B. in paroch, 


de C. whence vi/ne ſhall be 
ii. Page 262 


Vill or hamlet may be within a 


pariſh, and a pariſh may con- 
tain many vills i: 20%, 205. 


Foreign pleas triable by a jury of 


ſame county, where party in- 
difted, except in treaſon 11. 239 
| 208-. 


twelve, yet ſheriff ought to re- 
turn: twenty-four, the general 
precept that iſſues before a ſeſ- 
ſions of gaol-delivery, oyer and 
terminty; and peace is to return 
twenty-four, but commonly for- 
ty-eight are returned U1i. 263 


everal indited for one telony, 
| juſtices may iſſue one or ſeveral 


venire fac. or awards of that 
kind 11.. 263, 268 


If it be joint, and one challenge 


twenty peremptorily, or tor 
cauſe, jurors challenged ſhall be 
drawn againſt all, and fo in ap- 
peal 11, 263 


Expedient to make out feveral 


venire fac. and if pannel be 
challenged off, yet forty zales 
may be granted on each venire 


| Fac. 2647 oh 
If wenire 


F in appeal be once 
granted jointly, it cannot be 
levered, neither can there be ſe- 
veral tales, for if wenire fac. 
be joint, tales muſt be joint, 
and ſo in caſe of indictment 

11. 263, 264 


Before juſtices of gaol-delivery, 


where only one award, tho at 


_ firſt it be joint, and pannel ac- 


cordingly returned, and the 
priſoners challenge peremptorily 
ſeverally, whereby there are not 
enough left on the pannel to try 
them, and a rzales is awarded re» 
turnable the next day, yet court 
may lever firſt award, and alſo 
the: tales 1. 264 


Record being made up, the award 


1s made on the roll, which the 
juſtices of gaol-delivery may mo- 
| del, 


CONTAINED IN THE TWO PARTS. + 


del, as they pleaſe, at any time 
before trial It. Page 264 
On the writ or precept, or com- 
mand to the ſheriff he cannot 
return a mandavi ballivo, as 1n 
ſome caſes of appeal, writ, &c. 


being for the #&:zg ib 
The azalyfis of the writ of ven.re 
fac, ib 


They of one fide of the county 


are by law de wicineto to try an 


_ offente of the other fide of the 


county +75; "i 
Juſtices of gao!-delivery and peace 
have power to reform the pannel 
$i. 36, 156*, 265 

Uſual for the judge on crown-fide 
to ſend for a jury to judge at n// 
prius ll. 265 
If proceſs be in B. R. and jury fill 
not, or be challenged off, ſo that 


| there is not a full jury, there 


ought to 11ſue a diftringas jura- 


tores, and a command to return 


a tales | 
But if whole jury be challenged 
off, then there ſhall be a new 
wvenire fac. and if none appear, 
then a diftringas juratores ſhall 
iſſue, and no tales tl. 265 
If a full jury appear, and before 
they are ſworn, one of them 
dies, ſo that there remains not 
a full jury, a fales ſhall be 
ranted; and fo if a juryman 
Tos atter returned and {wore 
| | 11. 266 
If a tales iſſue, and they do not 
appear full, or be challenged 
off, ſo that thoſe, that appear 
on principal pannel and tales 
make not up a full jury, an- 
_ Other zales may be granted ib 
In felony a tales may be granted 
of a greater ,number than the 
principal pannel in reſpe& of 
the challenges, ſo that there 
may be forty rales, or more; 
but it ſeveral ſucceeding rales 
be granted, the latter muſt be 
leſs in number than that which 
was next before, unleſs the ar- 
Tay of the preceding tales be 
quaſhed, and then the number 


of the next may equal it © 


Uu. Page 266 


The times between tefte and return 


of zales muſt be as in principal 
venire face. ib 
If indictment be hefore juſtices of 
oyer and terminer, the tales as 
well as principal pannel ought 
to be in the name of three juſ- 
tices, and” may be returnable 


de die in diem, or de hord in ho- 
Tam of ame day - 5:2, =D 
As to all other matters, 'they agree 
._.. with NW Una in B. KR. a- 


bove-mentioned _ ib 
Before .juſtices of gaol-delivery no 
particular precept to return ei- 
ther jury or tales, but the ge- 
neral precept before the ſeffions 
and the award | oy 
And yet there is an inſtance be- 
fore juſtices of peace and gao!- 
delivery of a tales granted re- 
turnable the next da 11. 267 
Aﬀter not guilty received and re- 
corded ſheriff returns pannel of 


_ jury Ut. 293 


Where trial of treaſon or felony 


ſhall be, vide County, Counz 
ty Þaiatine. 


Where HeW trial /aall be granted, 


vide petit jury in titulo Jury. 
Vide Irraignment, Certiorari, 
_ Challenge, Court, Evidence, 
Gaol-delivery, Jnditment, 
Nuriſdiction, Juſtices of J\- 
file and Nift prius, Juffice of 


Peace, King's Bench, Dycr 
and Terminer, Fae 


Truft, Vide Forfeiture. 
Turn, Vide Sheriff, | 


Uenire facias; _ Vide Friaf, 
Uenue. Vide Trial, 
_ Uerdia, 
N ndimant of treaſon in ad- 


hering to king's enemies, what 
_ jury ſhall inquire of 164 


In 


In all cafes of infancy, inſanity, 
&fc. if one uncapable to com- 
mit a felony be indifted by the 
zrand inqueſt, and thereon ar- 

_ raigned, petit jury may either 
find him nor guilty, or find the 
matter ſpecially, and how, and 
thereon court gives judgment of 

acquittal Page 28 it. 303 

But it one in fuch caſe be arraign- 

ed on indictment of murder or 

manſlaughter by coroner's in- 
queſt, there if party committed 
the fact, regularly the matter 


ought to be ſpecially found, be-. 


caule if the jury find him mot 
guilty, they muſt inquire how 
arty came by his death, and 
ow in that cale they muſt find 

ib 

But if be be firft arraigned, and 
acquitted on the indictment by 
the grand inqueſt, and found 
not guilty, he may plead that 
acquittal on his arraignment on 
the coroner's inqueſt, and that 
will diſcharge him, and. pelit 
jury ſhall inquire farther how 
he came by his death 39 
If priſoner inditted of murder or 
manſlaughter by grand inqueſt 


be acquitted by petit jury, they, 


fay ſo and -no more, and onl 
mquire of the flight; but if ac- 
quitted on pleading to coroner's 
inquelt, petit jury alſo find, who 
killed the party, if they do not 
| Know, how in that caſe they 
find ii. 64, 65, 300, 301, 304, 

Wo LR 305 
U indictment be of murder or man- 
ſlaughter, and on trial it appear 
to jury to be involuntary, (as per 
anfortunium, or ſe defendendso) 
jury ought to find the ſpecial 
matter, and conclude, Er fic per 
znfortunium, Oc. and not gene- 
Tally, that it was per infor tunium, 
&c. ſor on the ſpecial matter 
found court may give judgment 
againſt concluthon of verdict 
471, 476, 411. ii. 302 


If jury find him nor guilty, they 
mutt inquire, whether he fled; 


A TABLE OF THE PRINCIPAL MATTERS 


and if they found he did fly, 
m_ muſt inquire of his goods 
and chattels, which is an in« 
queſt ot office and traverſable 
Page 362, 493. 1. 301 
Where one watleg age ſhall be 
found guilty "of burglary, and 
an infant, who was principally 
concerned in it, ot guilty 556 
Baron ſhall be found guilty, where 
Feme 1n his prelence, and by his 
coercion commits burglary, or 
larciny, but ſhe ſhall be acquit- 
ted | 45, 516, 556 
If inditment compriſes burglary 
_ and felony, priſoner may be ac- 
quitted of burglary, and con- 
victed of felony within clergy, 
or he may be acquitted of the 
felony; but guzre, whether he. 
can in that caſe be convicted of 
burglary 559, 560. un. 302 


Where burglary felony, and felo- 


nyon5& GE 6. are joined in 
one indictment, priſoner way 
be acquitted of one, and cons 
victed of the other two 560 


1f he be found guilty of burglary, 


and not of ſtealing, he may be 
convicted of burglary; and if | 
acquitted of burglary, he may 
be convict of felony within 5 
&'6E, 6. and if acquitted there- 
of, he may be convict of larciny ' 

961 


If 4. kills B. upon affault made 


on him in executing pracels, or 
in his own defenſe, in the high-_ 
way, or in defenſe of his houle 
againſt perſons come to rob him, 
on not guilly pleaded, he ought 
to be acquitted 11. 158, 303 
In treaſon or felony, if any e/chete 
or forfeiture of land be concetv- 
ed- in the caſe, petit jury ought 
to find true time of offenſe com- 
mitted 361. ii. 179, 291 


In petit treaſon priſoner may be 


acquitted thereof, and be con- 
vict of murder or manſlaughter. 

| ii. 184 
Where there was once a writ [of 
exigent], and record ſince loſt, 
on circumſtances the jury way 
find 


CONTAINED IN THE TWO PARTS. 


ſind- the record, tho not ſhewn One indited of grand larciny 
in evidence ii. Page 207 may be convicted of petit Jarci- 
Where two indictments for fame ny ti. Page 302 
fat; one of murder, the other One indicted of murder may be 
on 1 Fac. of ſtabbing; how Ju- convicted of manſlaughter ib 
ry to find 468. it. 239, 240 Where coroner's inqueſt found 
Tfdureſs and compulſion will ex- that it was per infortunium, and 
cuſe the priſoner, jury on ge- jury found him generally # 
| neral iſſue ought to find accord>- guilty, tho fat appeared to be 
ingly | .--*- Us. 296, -L59 mfortunium, verdict of not guilty 
If 4. be indicted for a robbery or - recorded = 11. .303 
murder in wrong county, he If coroner's inqueſt find not the 
ought to be acquitted, but vari- ſpecial matter, but murder or 


ance between indiQment and manſlaughter, and priſoner is 
evidence in the vill unmate- arraigned on it, and pleads ox 
rial ii. 291 guilty, and onevidence it appears 


If verdi be given by miltake or that the priſoner killed the man, 
partiality, jury may rectify it but not feloniouſly, im this caſe 
before recorded, or by adviceof jury cannot find a general xo 

_ court go together again, and re- guilty, but muſt find that the 


conſider it it. 299, 300 priſoner did it, and the manner 
If recorded, they cannot retract or how, and this to be entered of 
_ alter it 11, 300 record, as in caſe of a verdia 
In felony or treaſon no privy ver- /e defendendo 11, 304, 305 
dict can be given ib Many ſpecial verditts have been 


If one be indicted de morte cujuſ® found, as on 1 Fac. of flabbing 


"dam tignoti, jury ſhall be charg- ſo on the point, whether murder 
ed to tell his name, if they can or not; but it is diflicult to find 
ib them ſo that judgment be given | 
Where priſoner was acquitted of for murder, and why ii. 305 
robbery, court antiently com- Rarely on any ſpecial verdict, | 
pelled jury to preſent who did where queſtion murder of man- 
it, but now contra ii. 300, 301 flaughter, judgment given for © 
If coroner's inqueſt ſuper vi/um murder, but commonly man- 
corports preſent a fugam fecit, {laughter ib | 
and party be arraigned, and Felony laid as required by a 


plead to ihat indictment, jury ouſling clergy, but evidence 


not charged to inquire of the comes not up to it, where pri- 
flight, and ay 4 | ii. 301 Afſoner ſhall be convicted of fim- 
Jury may find a ſpecial verdict, or ple felony _. 11. 336 


may find priſoner guilty of part, J/here verdif avoided for miſde- 

and not guilty of the reſt, or meanors of jury, &c. the ſpecial 

find him guilty of the fac, but matter being "indorſed on the 

vary in the manner ii, 301, 302 poſtea, vide petit jury ſub titulo' 
One indited of robbery may be A4UrY, 


found guilty of felony, and not Vide Evidence, 
robbery 1. 302 

So where indiament charges the 
larciny to be clam & ſecrete a Uerge. 
per/ond | + | 

One indiQted on 1 Fac. of fabbing For commiſſions of oyer and termi- 
contra formam flat, may be ac- ner for the verge, the extent 
quitted. on the a&, and convit- thereof, and manner of trials 
ed of manſlaughter - ib within the ſame, vide ourt.  * 


Uiſne. 


Ute, Vide Forfeiture, Statutes 
4n general. 
Waifs. 


TF a felon waive the goods ſto- 
| len without any purſuit after 
him, thoſe goods are not in law 


/ | + Ziny or lord; but if he waive 
| - them on purſuit, then they are 
bona waviata, and forfeit to 

_ the xg or lord Page 541 

This forteiture is not like a ſtray, 

where, tho the lord may ſeize, 

yet owner may retake them, 

. within year and day; but 

here true owner cannot ſeize 

- his own goods, tho on freſh ſuit 
within year and day 1b 

How a man ſhall obtain reſtitution 
_ of goods waived 


Wales. 


Before 26 H. 8. no. treaſon or 
felony committed in Wales was 


tices of oyer or terminer, Or In 
B. R. in England, but before 


thoſe counties of /alez, where 
_ faQt committed 156 


and acceſlaries of the ſame, fe- 
Joniouſly done in Wales, or any 
Jordſhip marcher may - be in- 
quired of, and tried before jul- 
| tices of gaol-delivery and the 
| peace, in next adjacent county 
156, 157. ii. 38 
This a& confirmed by the great 
ſtatute of Wales 34 & 35 H. 8. 
which ſettles the prove ſeſſions 
and juſtices thereo 157 


8. juſtices of gaol-delivery in the 

' adjacent counties, and what 
- counties theſe are, had thereby 
a concurrent juriſdiftion with 
the juſtices of grand ſeſſions ib 
But whether 26 H. 8. extended to 
treaſon for compaſling &4irg's 


bona waviata, nor forfeit to the 


ib 


inquirable or triable before juſ- 


zuſtices aſhgned by the #ing in , 


But by the ſame a&, what offenſes 


As to offenſes mentioned in 26 H.- 


A TABLE OF THE PRINCIPAL MATTERS 


. death, or levying war, or whe. 
ther ſame remained only triable 
by juſtices of grand ſeſſions, 
doubtful; but now 26 H. 8s, 
ſtands repealed by 1 & 2 P. & 
AT. as to trial of treaſons Paze 

| 157, 282. ii. 38 
In other criminal cauſes not capi- 
| tal, as in indictments of riots, 

- they may be removed into B. 
R. by certiorari; and when if. 
ſue 1s. joined they may be tried 

| in next Engliſh county tb 

Whether a certiorari lies into 
| Wales on indictment of treaſon 
or felon | + IIS 
It ſeems it may iffue for ſpecial, 
and what purpoles, but not as 
a trial of fat, but it ſhall be 
ſent down by mittimus accord- 

' ing to6 Hs. | 1b 

Wales withing realm of England, 
_ and therefore not within 35 #. 
- 8, for trial of foreign treaſons 
| ib 

War. 

Fas gladii, both civil and military, 
and fo is power of making 
peace, znter jura ſummi impert ; 
none can levy war here without 
the &#ing's commiſhon 130, 159 
War ſucceeds belt when concerted 
with the parliament 
What ſhall be ſaid enemies of the 

king, ſubjefts not properly 4o/- 


tes, but rebels or traitors ib 


The feveral kinds of peace 159, 
2 i | 169” 
A truce deſcribed | 159 


A league explained, and, diſtribu- 


ted into its ſeveral kinds 159, 
T0 160. 
Ubi bellum non eft, pax e/t 160 


War by the Spaniards on the [nd:- 
ans under pretence of religion, 
- injurious, tho there .intervened 
no former articles of peace be- 
tween them 2 1b 
War divided into bellum /olemne 
& non ſolemne 1b 
What circumſtances a folemn war 
amongſt the Romans had attend- 
ing it 160, 161 
Theſe 


159 -:- 


CONTAINED IN THE" TWO-PARTS: | 


Theſe ſolemn denunciations of 
war had place only in offenſive 
or invaſive wars, and even then 
had many, and what exceptions 


NO Page 161 
Many of theſe antient ſolemnities 
antiquated 162 


If de fads there bea war between 
princes, they and their ſubjects 
are hoftes to each other, ib 

Of the modern praQice of arms 

162, 163, 164 


The wars we have had with fo-_ 


reign kings divided into ſpecial 
and general Gs 162 
Special uſually called margre or 
repriſal, ſubdivided into par- 
ticular and general marque or 
repens | 162, 163 
Vide Marque or Repriſal. 
General repri/al may grow into a 
formed war; an inſtance there- 
of between us and the Duck 
| 164 
A general war of two kinds ; bel-: 
dum ſolemniter denuntiatum, or 
bellum non ſolemniter denuntia- 
tum, both illuſtrated 163, 164 


A war may be between two king- ' 


doms without any proclamation 
or indiction thereof, or other 
matter of record to prove it 
pH -1 64 

When the king's courts are open, 
1t is time of peace in judgment 
of law OR ES 7 
In time of war, if one enemy 


plunder or rob the houſe of an-_ 


_ Other, it is only an at of hoſtili- 
t 4. $65 
Offenſes of this kind, committed 
on ſome of ſame party, or 0- 
thers who are not in an hoſtile 
{tate, are felonies 1b 


Vide T reaſon, 


Warrant. 


For warrants to arreſt felons, vide 


Arrelk, Jufkice of Peace. 


For warrant; to ſearch for flolen 
goods, vide Juſtice of Þeace, 
Vide Commitment. 


' Werg, or Weregitd. 


Amonglt the Saxons a commuta- 
- tion of judgment of death in 
caſe of homicide ; but if party 

inſolvent, he was to ſuffer death 
| Page 1, 8- 

How long this cuſtom prevailed, 

and how it came to ſurceale ib 


; Witchcraft. 


Before. ]1 Fac. it was not felony, 
| becauſe it wanted a trial [how / 
far 1 Fac. derogated from by 
9 Geo. 2. vide ad]. 429 


Vide Felonp by @tatute, Re- 


| {1g10n. 


Witneſs. 


Whether 5 & 6 E, 6. requiring 
two witnefſes on trial and in- 
 ditment of- treaſon extends in 
law to new treaſons made after 
the a&# 297, 324. ii. 287, 288 

If a new treaſon were made by a 
ſubſequent a without any 
clauſe direQting inditment or 
trial in any other manner than 
' 1s appointed by this a&, there 

_ inuſt be two lawful accufers, 
both on. the indictment and 
trial NE 

If there be by a ſubſequent a&# 
any derogatory clauſe from this 
_ ad, then there need not be two 
witneſſes ib 

Whether by any a&# this be re- 
pealed or derogated from with 
reſpect to indictment or trial 

p 297 to 301 

As to counterfeiting coin, i jo 

much as was treaſon for impair- 
ingit, by 1 & 2 P.& M. it is 
expreſly provided, that no other 


evidence ſhall be requiſite, ei- 


ther on indictment, or trial, 
than was before 1 E. 6 221, 
-297, 298. ii. 287 

| AS 


1 


As to clipping and waſhing, 5 & 


18 Eliz. in expreſs terms re- 


quire only a convition-and at-' 


tainder, according to the order 
and courſe of the law, and 5 & 
6 E. 6. is ſo far derogated from 
by theſe a&s Page 221, 297, 298, 
| fn bo 366515700" oy, "On7 
As to all »ther rreaſons than counter 
fFeiting, clipping, and waſhing 
coin, 1 & 2 P. & M. hath ta- 
ken away neceffity of two wit- 
neſſes on trial, but whether it 


hath taken away neceflity of 


two witneſſes on indictment 
297 to 301, 324.'ii, 286, 287 

In miſprifion of treafon two wit- 
neffes neceffary, both on indit- 
ment and trial +400, $00 
What ſhall be ſaid two lawful wit- 
nefles within 5 & 6 E. 6, 301, 
+ 37% Y0T 

[By 7 W. 3. no perſon fhall be in- 
 difted, tried, or attainited of 
treaſon, but on the oaths of two 

' lawful witneſſes, which two wit- 
nefJes muſt be to ſame treaſon, 
tho not -neceſſary that they fhould 
both be to ſame overt-aft; in 
 notis] kh, 341 
Lawfulneſs of witneffes reſpetts 


elther the perſons or teſtimony 


_ _ of the witneſſes 301 

Where feme a lawful witnefs a-' 

gainlt barox, or not 302. ii. 279 

She is not bound to ſwear againſt 

another in theft, if her huſband 

was concerned, tho not direftly 

againſt him ER il 

_ A woman taken away and forcibly 

married, contra 3 H. 7. may be 

ſworn againſt her huſband ; but 

beret, if ſhe affent to the 

marriage by free cohabitation 

| 301, 302, 660, 661' 

Infant under fourteen not regu- 

larly admiſfible, but in what ca- 

fes under that age he may be 

admitted a witneſs 218, 219 

A party intereſted not a lawful 

witneſs 302, 303. ii. 280, 281, 

| 282 

A party to an ufurious contra 
were a lawful witneſs, or not 
302. 11. 280 


bo 


A TABLE OF THE PRINCIPAL MATTERS 


One having a promiſe of the goods 
or lands of a party attainted, no- 
Tawful witnet) to prove the trea- 
fon © Page 303 

A perſon outlawed in treſpaſs a 
witneſs, tho no lawful juryman ib 

A father or ſon, or maſter or ſer- 
vant, a lawful witneſs for his 

_ carrelative 303. 11. 276 

An adverſary 'in a ſuit a good wit- 
neſs FOES ne 1 SOCINO 303 

A particeps criminis in ſome caſes 

'a lawful accufer within'5 & 6 
OY Es AERIE | 

An approver ſhall be ſworn te his 

2ppeal but whether on the trial, 
1f appellee puts himſelf on his 
country | 303. 11. 234 


a 


Two charged with a crime, one 


ſhall not be examined againſt 
the other, except he confeſs 
"niet puilty”  : © bb 
The party that is to be a witneſs 
againſt his accomplices never 
 indifted, becauſe he doth weak- 
en his teſtimony, tho not take 
it away 303, 304, 305, 
A party to the treaſon who hath 
confeſſed it, may be one of the 
two accuſers in caſe of treaſon, 

_ and 1s ſufficient to ſatisfy 5 & 
TE. ; 304% 
A promiſe of pardon, fo a party 
to the treaſon if he will diſcover 
the plot, no impediment to his 
teſtimony ; but if the #:ng pro- 
miſe a pardon on condition that 
if he will witneſs againſt any o- 
thers, ke will pardon him, and 
that be acknowledged, whether 

_ it will make him uncapable 30}. 
| A aa 
Hard to take away life on the evi- 
_ dence of a party to the crime. 
fingly, unleſs there be ſtrong 
circumſtances . 305 
A remainder man expectant on an 
eſtate-tail, not a good witnels ; 
but a diſſeiſor may be a witneſs 
to a deed made to the tenant 306 
One convict of conſpiracy, perju. 
ry, or forgery, not a lawful 
witneſs; contra, if he be yor- 


doned 0 
Treſpaſs 


CONTAINED" IN THE TWO PARTS. | 


Treſpaſs againſt 4. B. and C. if 
no evidence be given againtt one 
to prove him guilty, he may be 
examined on the part of the 0- 
ther defendants; and if two be: 
indicted, and there be no evi- 
dence againſt one, whether he 
may not be a witneſs for the 
other; but otherwiſe it is, if 
there be a colourable evidence 
againſt him Page 306, 307 

Wit: may be an evidence againſt 

her huſband indicted for aiding 
another to commit a rape on 
her 629 

Where an infant under twelve in 

capital caſes may be heard with- 


out oath _ 634, 635. 11. 284 


Difference between admitting a 
witneſs to be heard, and be- 
lieving him when heard 635 
Second wife married, leaving the 
former, may be a witneſs againſt 
the huſband, but not the firſt 
wife 693 
Jurors triers of credibility of wit- 
neſſes, as well as truth of the 
fac 635. ii. 235, 216, 2711 
Many things diſable a juror, which 
diſable not witneſſes 11. 276 
Diſtintion between exception. to 
the credit, and to the compe- 


tency ii. 276, 277 
One outlawed a competent wit- 
neſs i. 277 


. Who witneſſes or not, and how in- 
competent witneſſes reſtored 
ti, 277 to 285 

He that alledgeth an exception of 
record, ought to ſhew forth a 
copy of the record atteſted, or 


vouch the roll in court un. 278. 


If king pardon incompetent wit- 
neſfes, they are rendered com- 


etent, tho their credit ſhall be 
eſt to the Jury _ | 1b 


Whether an infidel be a com-' 


petent witneſs; a Few may be 

ſuch ii. 279 

A reward given to one for giving 
his teſtimony, diſables him 

| 11. 280 

Conſequential benefit to the wit- 


neſs diſables not his teſtimony, 
Vor. 1I, | 


Or the juſtices that take exami- 


tho it may abate his credit ii, 
Page 280, 281 

Three aQtions ſeverally brought a- 
gainſt three perſons for perjury, 
on the fame point, on trial of 
the firſt ation, the other two 
are competent witneſſes being 
not immediately concerned, tho 
conſequently the point being the 

_ ſame - 7.» 280 
So where indiQed of perjury on 
three ſeveral inditments touch- 
ing ſame matter, while the 0- 
ther two ſtands unconvitted, they 
may be examined _ 303 
Where one not a witneſs, becauſe 
his own uit 11. 281, 285 


Appellant nonſuit on appeal may 


be a witneſs for the king ii. 282 
Where king's teſtimony allowed or 
not | TO 
Witneſſes are brought in by /u6- 
pena iſſued by jultices of peace, 
oyer and terminer, gaol-delivery, 
or B, R. where the plea triabls 
ib 


nation of the accuſed, and in- 
formation of witneſſes, or the 
coroner that doth the ſame, ma 

at that time, or any other time 
aſter, and before trial, bind 


over the witneſſes to-appear at 


the ſeflions, and in caſe of refu- 
* ſal either to come, or be bound 
over, may commit them for con- 
tempt 1. 52, 282 


Juſtices, &c have no power to - 


allow witneſſes their charges 
24 ii. 282 
Formerly evidence given for pri- 
ſoner in caſes capital examined 
without oath; but contra in 
caſes not capital 11, 283 


Tf a witneſs be {worn for the ting, 


yet if that witneſs alledge any 


matter in his evidence that 1s 


for the priſoner's advantage, 
_ that ſtands for a teſtimony for 


the priſoner as well as the king 


1b 
One of nine years hath been ſworn 
on evidence, in Capital cauſes 
| 11, 283, 284 
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A TABLE OF THE PRINCIPAL MATTERS, &c. | 


Where they, that live, and have 


land in the hundred, are com- 


petent witneſſes, or not, in an 
' aQtion againſt the hundred on 
the ſtatute of Yinton wu. Page 


280, 281 


Wool, Vide Felony by Statute, 


Words. 


Words are eaſily ſubjeR to be miſ- 
taken or mifapplied, or mil. 
repeated, or madertioed by 
the hearer 111, 112 


' 1 FE. 6. puts the very ſame offen- 


fes in words ſpoken in a lower 


rank of. puniſhment than the 
ſame things written or printed 
©. Page 291, 296, 315 
Writing ſcandalous words men- 
 tionedin.5 &'6 E.6. and there- 
by made treaſon, not treaſon 
_ within 25 E, 3 : 296 
Whether the two penalties previ- 
ous to treaſon in caſe of words, 
 vzz. for the firſt and ſecond of- 
fenſe in 5 & 6 E. 6, be repeal- 
ed by any a& » 1b 
Words no provocations to kill a 
man, nor will they leſſen a 
crime from murder to man- 
ſlaughter, except words of me. 
nace of bodily harm 456, 457 
Vide Purder, Treaſon, 


Year and Day. Vide Compu- 


tation, | 


CORRIGENDA in the TABLE. 


1s titulo Jllegiance for fedelitas regia, read fidelitas legea., From 

Ambaſſador refer to Treaſon, From Jmendment to Record. In 

the references under Ippeal, inſtead of Vide Procels, make it Vide 
$ 


Gutlawry. 4# zitulo Irxreff, after theſe wor 


 Bleor any other during affray may break open doors, inſert but not after ——+ 


» For what end conſta- 


unleſs, &c. Under Burglary dele clergy allowed to one attaint, which 
is inſerted under its proper head Clergy. For the fotm and analyfs of 
caption of inditment on return, of certiorari, refer from Certiorari 
to Fndictment, From Certiorari refer to Plea. Refer from Cover- 
ture to Principal and Acceſſary, Under Jeſuit 4ele reference to 


Treaſon, 
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